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The  LORD-ADVOCATE  (MONCREIFF). 
JAMES  T.  ANDERSON,  Esq, 


AGENTS. 
Messrs  H.  &  H.  TOD,  W.S. 


FOR    THE    DEFENDER. 

COUNSEL  AT  BOTH  TRIALS. 

The  SOLICITOR-GENERAL  (YOUNG). 
GEORGE  PATTON,  Esq. 
ALEXANDER  BLAIR,  Esq. 


AGENTS. 
Messrs  HUNTER,  BLAIR,  &  COWAN,  W.S. 


'ISSUE 

IN  THE  CAUSE  IN  WHICH 

William  Miller,  sometime  Tenant  of  the  Fanns  of  Old- 
hamstocks,  Springfield,  and  Others,  forming  part  of  the 
Estate  of  Thurston,  in  the  County  of  Haddington,  now 
residing  in  the  Village  of  Oldhamstocks,  is  Pwrafwer; 

AND 

James  William  Hunter,  Esq.  of  Thurston,  is  Defender. 

Whether  the  defender,  by  means  of  an  interdict  obtained 
by  him  against  the  pursuer  on  or  about  31st  March  1859, 
wrongfully  prevented  the  pursuer  from  taking  a  waygoing 
black  crop  from  one-sixth  part,  consisting  of  100  acres,  or 
thereby,  of  the  fiEum  and  lands  of  Springfield  and  Oldham* 
stocks,  belonging  to  the  defender,  and  of  which  the  pursuer 
was  tenant,  or  from  any  part  thereof,  to  the  loss,  injury,  and 
damage  of  the  pursuer. 

Damages  laid  at  jP2000. 


FIKST  TRIAL— BEFORE 'LORD  KINLOCH  AND  AN 

ORDINARY  JURY. 


THE  PURSUEB'S  CASE. 

FirsA  day — \9ih  Ja/nuai^  1865. 
Mr  J.  T.  Anbebson  opened  the  case  for  the  Pursuer. 

B 


Mr  Andereon,  Mr  J.  T.  ANDERSON. — Gentlemen,  I  have  the  honour  to 
for  Pursuer,  attend  you  in  this  case  on  behalf  of  the  pursuer  in  the  action, 
who,  you  will  see  from  the  issue,  is  Mr  William  Miller,  some- 
time tenant  of  Oldhamstocks  Mains  and  Springfield,  in  the 
county  of  Haddington.  The  question  which  you  have  to 
try  is  contained  in  the  issue,  which  you  will  find  on  page  2 
of  the  print. — [Reads  wsi^.]  It  will  be  for  you  to  deter- 
mine tne  amount  of  damages,  after  you  have  heard  the 
evidence  led  in  support  of  the  claim.  I  may  state  generally 
that  the  nature  of  the  claim  is  this : — ^The  pursuer,  Mr  Miller, 
was  the  tenant  of  these  farms  of  Oldhamstocks  Mains  and 
Springfield  until  the  year  1859.  By  his  lease  he  was  to  give 
up  the  houses  and  grass  at  Whitsunday,  and  the  arable 
land  at  the  separation  of  the  crop  from  the  ground.  The 
question  arises  between  the  parties  as  to  whether  he  was 
entitled  to  anjrthing  more  than  a  white  crop  by  the  terms 
of  the  lease,  to  which  I  shall  afterwards  call  attention. 
He  was  entitled,  as  a  waygoing  crop,  to  have  onejialf  of 
the  lands  in  white  crop ;  but  Mr  Hunter  stated  that  that  was 
the  only  crop  he  was  entitled  to  take,  and  that  he  had 
no  right  to  take  any  other  kind  of  crop  from  the  lands.  Mr 
Miller  stated  that  he  was  entitled  to  take  a  black  crop  from 
one-sixth  part  of  the  lands,  or  from  about  100  acres  in  all. 
You  will  afterwards  find  that  the  &rm  amounted  in  all  to 
somewhere  about  600  acres,  the  sixth  of  which  would  be 
about  100  acres ;  and,  accordingly,  he  was  entitled  to  take 
such  a  crop,  not  only  during  the  previous  years  of  the  lease, 
but  also  during  the  last  year  of  the  lease,  for  his  waygoing 
crop.  Mr  Hunter  disputed  his  right  to  do  that.  Upon  the 
pursuer  insisting  that  such  was  nis  right,  and  that  he  in- 
tended to  take  tne  benefit  of  it,  he  was  stopped  by  Mr  Hunter 
from  preparing  the  land,  by  means  of  the  mteraict  obtained 
in  this  Court,  on  the  part  of  Mr  Hunter,  and  that  interdict 
you  will  find  was  obtained  on  Slst  March  1859.  The  appli- 
cation for  interdict  had  been  presented  some  time  before — 
I  think  on  the  17th  March  in  tLat  year ;  and  the  application 
having  been  presented,  of  course  Mr  Miller  could  not  proceed 
to  prepare  the  lands  for  crop ;  and  the  interdict  having  been 
obtained,  he  was  prevented  from  putting  the  crop  into  the 
lauds,  or  reaping  the  benefit  of  the  crop.  Well,  gentlemen, 
in  that  process  arose  the  question  of  the  tenant's  right,  and 
whether  he  was  entitled  or  not  to  take  the  tenant's  crop  ;  and 
that  question  was  very  keenly  contested  on  the  part  of  Mr 
Hunter.  A  remit  was  made  by  this  Court  to  a  gentleman 
of  great  skill  and  experience  in  agricultural  matters,  to  say 
whether  the  taking  of  such  a  crop  was  consistent  with  the 


rules  of  good  husbandry,  and  you  will  find,  by-and-by,  when  Mr  Andiron, 
I  come  to  lay  before  you  the  terms  of  the  lease,  that  Mr  Miller  "*'^* 
was  bound  to  cultivate  these  lands  as  a  ffood  husbandman 
would  do;  and  therefore  that  formed  me  question  as  to 
whether  his  proposal  to  take  a  black  crop  was  good  husbandry 
or  not.  The  Court,  lowing  nothing  of  these  matters  tiiem- 
selves,  took  the  ordinary  means  of  ascertaining  whether  it 
was  so  or  not,  and  remitted  to  Mr  George  Eu>pe,  F^iton 
Bams,  who  reported  that  there  was  nothing  inconsistent  with 
the  rules  of  good  husbandry  in  taking  such  a  crop  ;  and  that^ 
looking  to  the  terms  of  his  lease,  Mr  Miller  was  entitled  to  take 
such  a  crop.  That  report  having  been  given  in,  the  Lord 
Ordinary  in  the  cause  found  that  he  was  entitled  to  take  such 
a  crop,  and  accordingly  refused  Mr  Hunter's  interdict.  Mr 
Hunter  took  that  judgment  to  review  of  the  Inner  House, 
and  a  further  remit  was  made  on  the  application  of  the  land- 
lord to  Mr  Hope,  but  the  result  was  suostantially  to  confirm 
the  original  report.  He  again  reported  that  Mr  Miller  was 
entitled  to  the  olack  crop,  which  he  claimed  from  one-sixth 
part  of  the  £urm.  The  Court  confirmed  Mr  Hope's  second 
report)  and  approved  thereof,  and,  in  terms  of  these  reports, 
they  found  Mr  MiUer  entitled  to  take  the  crop  which  he 
clami^  They  found  Mr  Miller  also  entitled  to  expenses 
against  Mr  Hunter.  Mr  Hunter  was  not  even  then  satisfied 
with  the  decision  of  the  Court  upon  that  matter,  and  he  took 
it  by  appeal  to  the  House  of  Lords  ;  but  there  a^ain,  without 
a^  difficulty,  their  Lordships,  as  the  Court  of  highest  resort, 
aflumed  the  judgment  of  the  Court  here,  and  again  refused 
the  interdict^  and  found  Mr  Hunter  liable  in  additional  ex- 
penses ;  so  that  you  wiU  see,  gentlemen,  from  beginning  to 
end,  Mr  Hunter  has  been  entirely  in  fault  in  this  matter,  and 
it  has  now  been  settled  beyond  au  doubt  that  Mr  Miller  is  en- 
titled to  take  100  acres  as  a  black  or  waygoing  crop,  and  Mr 
Hunter  has  been  found  entirely  wrong  in  seeMng  to  prevent 
him  taking  that  crop,  and  that  application  wt  interdict 
against  the  pursuer  was  refused  in  all  the  Courts — ^bodi 
in  the  Ccmrt  of  Session  and  in  the  House  of  Lords— 
with  expenses.  Now,  the  question  you  will  have  to 
try,  is  me  amount  of  damages  to  wmch  this  tenant  is 
entitled  in  consejquence  of  that  wrongous  prevention  by 
Mr  Hunter,  obtained  in  the  form  of  an  interdict  against 
his  taking  this  crop-  Under  the  issue  you  have  two 
oaestions  to  tir.  The  first  is,  whether  the  defender  wrong- 
roily  preventea  the  pursuer  from  taking  a  waygoing  black 
axup  m>m  one-sixth  part  of  the  &xm  ?  The  aeoond  question 
j»u  have  to  try  is,  if  you  Sod  that  he  is  entitled  to  damages, 


Mr  Anderson,  Mr  J.  T.  ANDERSON. — Gentlemen,  I  have  the  hoi^our  to 
for  Pursuer,  attend  you  in  this  case  on  behalf  of  the  pursuer  in  the  action, 
who,  you  will  see  from  the  issue,  is  Mr  William  Miller,  some- 
time tenant  of  Oldhamstocks  Mains  and  Springfield,  in  the 
county  of  Haddington.  The  question  which  you  have  to 
try  is  contained  in  the  issue,  which  you  will  find  on  page  2 
of  the  print. — [Reads  isstie.]  It  will  be  for  you  to  deter- 
mine tne  amount  of  damages,  after  you  have  heard  the 
evidence  led  in  support  of  the  claim.  I  may  state  generally 
that  the  nature  of  the  claim  is  this : — ^The  pursuer,  Mr  Miller, 
was  the  tenant  of  these  farms  of  Oldhamstocks  Mains  and 
Springfield  until  the  year  1859.  By  his  lease  he  was  to  give 
up  the  houses  and  grass  at  Whitsunday,  and  the  arable 
kmd  at  the  separation  of  the  crop  from  the  ground.  The 
question  arises  between  the  parties  as  to  whether  he  was 
entitled  to  anything  more  than  a  white  crop  by  the  terms 
of  the  lease,  to  which  I  shall  afterwards  call  attention. 
He  was  entitled,  as  a  waygoing  crop,  to  have  one^alf  of 
the  lands  in  white  crop ;  but  Mr  Hunter  stated  that  that  was 
the  only  crop  he  was  entitled  to  take,  and  that  he  had 
no  right  to  take  any  other  kind  of  crop  from  the  lands.  Mr 
Miller  stated  that  he  was  entitled  to  take  a  black  crop  from 
one-sixth  part  of  the  lands,  or  from  about  100  acres  in  all. 
You  will  afterwards  find  that  the  farm  amounted  in  all  to 
somewhere  about  600  acres,  the  sixth  of  which  would  be 
about  100  acres ;  and,  accordingly,  he  was  entitled  to  take 
such  a  crop,  not  only  during  the  previous  years  of  the  lease, 
but  also  during  the  last  year  of  the  lease,  for  his  waygoing 
crop.  Mr  Hunter  disputed  his  right  to  do  that.  Upon  the 
pursuer  insisting  that  such  was  his  right,  and  that  he  in- 
tended to  take  tne  benefit  of  it,  he  was  stopped  by  Mr  Hunter 
from  preparing  the  land,  by  means  of  the  mterdict  obtained 
in  this  Court,  on  the  part  of  Mr  Hunter,  and  that  interdict 
you  will  find  was  obtained  on  31st  March  1859.  The  appli- 
cation for  interdict  had  been  presented  some  time  before — 
I  think  on  the  17th  March  in  that  year ;  and  the  application 
having  been  presented,  of  course  Mr  Miller  could  not  proceed 
to  prepare  the  lands  for  crop ;  and  the  interdict  having  been 
obtained,  he  was  prevented  from  putting  the  crop  into  the 
lands,  or  reaping  the  benefit  of  the  crop.  Well,  gentlemen, 
in  that  process  arose  the  question  of  the  tenant's  right,  and 
whether  he  was  entitled  or  not  to  take  the  tenant's  crop  ;  and 
that  question  was  very  keenly  contested  on  the  part  of  Mr 
Hunter.  A  remit  was  made  by  this  Court  to  a  gentleman 
of  great  skill  and  experience  in  agricultural  matters,  to  say 
whether  the  taking  of  such  a  crop  was  consistent  with  the 


roles  of  good  husbandry,  and  you  will  find,  by-and-by,  when  Mr  .^sdmon, 
I  oome  to  lay  before  you  the  terms  of  the  lease,  that  Mr  Miller  *^=«»"- 
was  bound  to  cultivate  these  lands  as  a  eood  husbandman 
would  do;  and  therefore  that  formed  me  question  as  to 
whether  his  proposal  to  take  a  black  crop  was  good  husbandry 
or  not.  The  Courts  knowing  nothing  of  these  matters  them- 
selves, took  the  ordinary  means  of  ascertaining  whether  it 
was  so  or  not,  and  remitted  to  Mr  George  Hope,  Fenton 
Barns,  who  reported  that  there  was  nothing  inconsistent  with 
the  rules  of  good  husbandry  in  taking  suchacrop  ;  and  that, 
looking  to  the  terms  of  his  lease,  Mr  Miller  was  entitled  to  take 
such  a  crop.  That  report  having  been  given  in,  the  Lord 
Ordinary  in  the  cause  found  that  he  was  entitled  to  take  such 
a  crop,  and  accordingly  refused  Mr  Hunter's  interdict.  Mr 
Hunter  took  that  judgment  to  review  of  the  Inner  House, 
and  a  further  remit  was  made  on  the  application  of  the  land- 
lord to  Mr  Hope,  but  the  result  was  suostantially  to  confirm 
the  orififinal  report.  He  again  reported  that  Mr  Miller  was 
entidea  to  the  olack  crop,  which  he  claimed  from  one-sixth 
part  of  the  farm.  The  Court  confirmed  Mr  Hope's  second 
report,  and  approved  thorecf,  and,  in  terms  of  these  reports, 
they  found  Mr  Miller  entitled  to  take  the  crop  which  he 
claimed.  They  found  Mr  Miller  also  entitled  to  expenses 
against  Mr  Hunter.  Mr  Hunter  was  not  even  then  satisfied 
with  the  decision  of  the  Court  upon  that  matter,  and  he  took 
it  by  appeal  to  the  House  of  Lords  ;  but  there  a^ain,  ^thout 
am  dimcult;y^,  their  Lordships,  as  the  Court  of  highest  resort, 
a£&med  the  judgment  of  the  Court  here,  and  i^n  refused 
the  interdict,  and  found  Mr  Hunter  liable  in  additional  ex- 
penses ;  so  that  you  will  see,  gentlemen,  from  b^finning  to 
end,  Mr  Hunter  has  been  entirely  in  fault  in  this  matter,  and 
it  has  now  been  settled  beyond  all  doubt  that  Mr  Miller  is  en- 
titled to  take  100  acres  as  a  black  or  waygoing  crop,  and  Mr 
Hunter  has  been  found  entirely  wrong  in  seeing  to  prevent 
him  taking  that  crop,  and  that  application  tor  interdict 
against  the  pursuer  was  refused  in  all  the  Courts — ^both 
in  the  Court  of  Session  and  in  the  House  of  Lords— 
with  expenses.  Now,  the  question  you  will  have  to 
try,  is  tne  amount  of  damages  to  which  this  tenant  is 
entitled  in  conseNquence  of  that  wrongous  prevention  by 
Mr  Himter,  obtained  in  the  form  of  an  interdict  against 
his  taking  this  crop.      Under  the  issue  you  have  two 

Sestions  to  try.  The^ra^  is,  whether  the  defender  wrong- 
ly prevented  the  pursuer  from  taking  a  waygoing  black 
erop  mm  one-sixth  part  of  the  farm  ?  The  second  question 
jiaa  have  to  try  is,  if  you  find  that  he  is  entitled  to  damages, 


Mr  Anderson,  ^^^hat  the  amount  of  these  damages  is  ?  Now,  I  think  that, 
for  Pniroer.  ^^  ^^  g^^^  branch  of  the  issue,  you  will  have  little  or  no 
diffictQty,  because  you  see  that  the  result  of  the  previous 
cases  was  to  find  that  a  wrong  had  been  committea  by  Mr 
Hunter  in  seeking  to  prevent,  and  actually  preventing, 
Mr  Miller  from  taking  this  crop.  The  result  of  this  was 
to  find  that  what  Mr  Hunter  wanted  to  do  was  inconsistent 
with  the  terms  of  the  lease  which  had  been  granted  by 
the  defender  or  by  his  father,  and  therefore  he  was  seek- 
ing, by  the  terms  of  that  lease,  to  make  Mr  Miller  pay  a 
fun  year's  rent  of  the  farm  without  liis  getting  the  corre- 
sponding advantage  he  was  entitled  to,  viz.,  to  reap  the 
fall  benefit  which  the  land  afforded  him.  Therefore, 
you  will  have  no  difficulty  in  coming  to  the  conclusion 
that,  with  reference  to  the  decision  of  the  Courts  in  the 
previous  case,  there  was  clearly  wrong  done  by  Mr  Hunter, 
ilie  only  question  therefore  is — What  is  the  amount  of  the 
damage  to  the  tenant  in  consequence  of  that  wrong  ?  Now, 
that  appears  in  evidence,  and  the  question  is  strictly  this — 
What  benefit  or  what  profit  would  the  tenant  have  derived 
if  he  had  been  allowed  to  cultivate  these  1 00  acres  in  the 
way  in  which  he  proposed  to  do,  and  particularly  from 
that  black  crop  which  ne  was  entitled  to  take,  and  which 
black  crop  he  intended  to  have  been  a  crop  of  potatoes,  as 
being  the  most  profitable  black  crop  he  was  entitled  to 
take  by  the  terms  of  his  lease  ?  Now,  it  is  your  province 
to  inquire  into  that  matter,  and  to  determine  what  is  the 
amount  of  damages.  You  will  hear  evidence  from  gentle- 
men of  skill  in  that  matter.  They  will  tell  you  that  a 
crop  of  that  kind,  in  that  year,  would  have  been  a  profit- 
able one.  You  will  find  evidence  laid  before  you  as  to 
the  price  of  good  potatoes  for  that  year,  and  also  as  to  the 
expense  which  would  have  been  necessarily  incurred  in 
preparing  the  land  for  such  a  crop;  and  after  deducting 
these  expenses,  you  will  be  told  the  price  that  would  have 
been  expected  to  be  realised.  You  will  then  be  able  to 
•  fix  the  amount  of  damage  per  acre,  and  then,  multiplying 
that  by  the  number  of  acres,  you  will  have  no  difficulty  in 
arriving  at  a  proper  and  just  conclusion  as  to  the  total 
damages  due  to  Mr  Miller  in  consequence  of  his  having 
been  prevented  taking  that  crop. 

But  it  will  be  necessary  for  me  shortly  to  lay  before  you 
the  terms  of  the  lease  under  which  this  judgment  was 
held,  and  the  proceedings  which  took  place  in  these  pre- 
vious processes.  The  lease  of  the  &rm  granted  by  the 
drfender's  &ther,   the  former  proprietor  of  Thurston,  to 
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the  pursuer's  blher,  is  dated  in  1839.  It  was  a  lease  for  ^^ '^<i««>»« 
twenty-one  years.  Mr  Miller's  &ther  was  tenant  of  Uiese  ^o^^""***^- 
same  farms  under  a  previous  lease  for  a  similar  term,  or 
rather  for  nineteen  years,  dated,  I  think,  in  1822,  and 
would  have  endured  down  to  1839,  but,  by  arrangement 
between  the  parties,  it  was  terminated  a  year  sooner ;  and 
a  new  lease  was  then  granted  in  1839  of  the  &rms  of 
Sprin^eld  and  West  Farm  of  Oldhamstocks.  The  lease 
proviaed  for  the  working  of  both  these  lands  as  one  farm ; 
and  also  provided  that  it  should  endure  for  twenty-one 
years  from  the  term  of  Whitsunday  1838  as  to  the  houses, 
grass,  and  pasturage,  and  the  separation  of  the  crop  of  that 
year  from  the  ground  as  to  the  arable  land,  ^ow,  you 
know  that  it  is  quite  usual  in  such  a  lease,  particularly  in 
that  part  of  the  country,  to  have  different  terms  of  entry. 
The  tenant  enters  at  once  to  the  houses  and  grass,  but  his 
entry  to  the  arable  portion  of  the  farm  is  postponed  to  a 
later  period,  viz.,^  the  separation  of  the  crop  fit>m  the 
ffrouna ;  and  the  reason  of  that  you  will  see  is  obvious,  as 
by  it  possession  of  houses  and  grass  is  required  at  the  term 
for  the  accommodation  of  the  tenant,  and  to  keep  his  horses 
and  cattle  in  the  meantime,  until  he  has  obtained  posses- 
sion of  the  arable  land,  and  which  he  obtains  possession 
of  after  the  previous  tenant  has  reaped  the  crop.  Then, 
gentlemen,  tne  rent  of  this  fium  was  payable  partly  in 
money  and  partly  in  grain,  according  to  the  fiars  prices  of 
the  county — the  money  rent  being  ^350,  and  a  sum  eaual 
to  the  price  of  40  Quarters  of  wheats  60  quarters  of  barley, 
and  56  quarters  ot  oats,  payable  according  to  the  highest 
fiars  prices  for  the  county,  but  which  were  never  to  be 
above  a  certain  sum  specified  in  the  leasa  And  then  there 
is  a  provision  in  the  lease  which  is  important  with  referc(nce 
to  the  working  or  cropping  of  the  farm,  which  I  shall  read 
to  you: — '  And,  moreover,  with  reeard  to  the  cropping 
'  and  management  of  Uie  said  farm,  the  said  George  Muler^ 
— (that  is,  the  fatixer  of  my  client,  who,  at  the  time  the 
lease  was  entered  into,  was  the  tenant,  there  being  a  provi- 
sion in  the  lease  that  upon  his  death  my  client  should  become 
the  tenant,  which  he  cud  after  his  feither^s  death  in  1842) 
— ^  binds  and  obliges  himself  and  his  foresaids  to  farm, 
'  labour,  and  manure  the  same  according  to  the  rules  of 
^  good  husbandry  established  and  practised  in  the  country, 
'  and  not  to  scourge  or  deteriorate  the  same  by  undue 
'  cropping ;  and,  in  particular,  never  to  have  more  tiian  one- 
*  half  of  the  arable  land  in  white  crop  in  the  same  season, 
'  nor  to  take  two  white  crops  off  the  same  field  without  a 


Mr  Anderson, '  green  or  a  black  crop  interyening,  and  to  take  only  one 
for  Pursuer.   <  black  crop,  such  as  hay,  beans,  peas,  potatoes,  and  the  like, 
*'  between  grass  and  grass/ 

Now,  gentlemen,  there  is  no  special  provision  in  the  lease, 
as  you  will  see,  in  r^ard  to  this  £ann  being  feffmed  upon  any 
particular  shift;  but  this  provision,  I  think,  although  it  does 
not  mention  any  particular  shift,  points  ver^  clearly  (and  this 
Mr  Hope  reports  on)  to  the  £Etrm  being  cultivated  on  the  six- 
shift  rotation — ^meaning,  as  you  shall  see,  having  the  farm 
divided  into  sixths;  and  that  these  sixths  shall  consist  of 
different  kinds  of  crop.    The  six-shift  rotation  is  done  in  this 
way :  During  the  first  year  you  have  grass ;  during  the  second 
year  white  crop,  which  must  be  wheat,  oats,  or  barley;  dur- 
mg  the  third*  year  black  crop,  which  must  be  potatoes, 
beans,  peas— just  as  you  like;  during  the  fourth  year  white 
crop;  dunag  the  fifth  year  turnips,  green  crop,  or  fidlow; 
dunng  the  sixth  year  white  crop.    So  that  during  the  six- 
shift  you  have  three  white  crops,  that  is  to  say,  either  wheat, 
oats,  or  barley;  you  have  onl-sixth  in  gree£i  crop,  another 
one-sixth  in  black  crop,  that  is,  potatoes,  beans,  peas,  which- 
ever you  like;  and  you  have  another  sixth  in  turnips,  that  is, 
a  green  crop  or  fallow.    That  is  the  six-shift  rotation,  taking 
the  crops  in  the  order  I  have  mentioned.    Now,  the  tenant 
is  entitled  to  have  each  of  these  crops  grown  in  that  order 
continuously  and  successively  in  the  different  fields  during 
the  lease.    You  will  find,  I  tnink,  in  the  evidence  to  be  laia 
before  you,  that  although  the  tenant  was  entitled  to  pursue 
that  system  of  cropping,  he  must  farm  the  land  according 
to  the  rules  of  good  husbandry;  and,  in  particular,  he  was 
never  to  have  more  than  one-half  of  the  arable  land  in  white 
crop.    During  the  lease  three-sixths  or  one-half  of  the  laud 
was  to  be  in  white  crop,  but  no  more ;  and  he  could  not  take 
two  white  crops  off  the  same  field  without  a  green  or  black 
crop  intervemng.    That  you  will  see  is  also  the  case  here, 
because  it  is  not  each  white  crop,  either  turnips  or  ftJlow,  but 
black  crop,  that  intervenes — and  he  took  only  one  black  crop 
between  grass  and  grass ;  that  is  to  say,  between  each  white 
crop  he  is  not  entiued  to  take  a  black  crop,  but  is  only  en- 
titled to  have  one  black  crop  in  the  course  of  the  rotation. 
Now,  you  will  find  from  the  evidence  in  this  case  that  the 
six-shift  rotation  was  not  precisely  followed  by  the  tenant  in 
the  course  of  the  lease,  but  a  rotation  more  &vourable  for  the 
landlord,  inasmuch  as  he  had  more  grass  during  the  endurance 
of  the  lease  than  he  could  have  had  under  the  six-course  shift. 
He  £Eurmed  on  what  is  known  as  the  five-shift  rotation,  which 
gives  nearly  double  the  quantity  of  grass  than  the  six-shift 


lotadon  does;  and  in  that  wftjf  the  landlord  reaps  the  benefit,  Mr  Andenon, 
because  it  is  always  beneficial  for  a  landlord  that  as  much  of  ^^  ^^an», 
his  him  as  possible  should  be  in  grass.    It  does  not  scourge 
or  deteriorate  the  land  to  the  same  extent  as  if  it  had  been 
under  any  other  kind  of  crop.    Accordingly  it  is  the  case  here ; 
because,  Wng  the  six-shift  rotation,  he  was  entitled  in  each 

ear  to  have  taken  100  acres,  or  one-sixth,  for  a  black  crop. 

iut  Uien  Mr  Miller  in  the  last  year  of  his  lease  was  taking 
what  he  no  doubt  was  entitled  to  take,  viz.,  a  black  crop,  or 
crop  of  potatoes,  from  one-sixth  of  the  whole  lands,  whatever 
that  might  be*  You  will  find  that  that  sixth  is  100  acres  or 
thaiieby.  Now,  I  shall  just  shortly  refer  you  to  the  proceed- 
ings which  took  place  in  the  process  of  interdict;  but  before 
I  do  that^  I  may  refer  you  to  some  correspondence  whidi 
took  place  betwixt  my  client  and  the  landlord,  in  reference 
to  his  rights,  bdfore  that  process  began,  for  the  purpose  of 
shewing  that  my  client  sought  no  more  than  he  was  ulti- 
mately found  entitled  to,  viz.,  to  take  a  black  crop  off  any 
portion  of  the  fiEurm.  In  a  letter  written  by  his  agent  to  the 
agents  for  the  defender,  before  the  interdict  was  applied  for, 
dated  26th  February  1859,  his  agent  says — '  Mr  Miller  of 
^  Oldhamstocks  Mains  has  brought  me  his  lease  and  relative 
^  papers,  with  your  letters  of  4tn  and  1 8th  current.  In  the 
'  latter  of  these  you  say  Mr  Miller  is  bound  to  give  up  one- 
'  half  of  the  land  at  Whitsunday  to  the  landlord  or  incoming 

*  tenant,  either  in  grass  or  &llow.  Mr  Miller  has  explained 
'  to  you  personally  his  views  in  regard  to  the  lease,  and  I 

*  now  repeat  for  him,  that  he  thinks  himself  clearly  entitled 
'  under  the  lease,  and  the  rules  of  ^ood  husbandry,  to  have 
^  as  a  waygoing  crop  SOO  acres  of  white  crop,  and  100  acres 
'  in  'hay,  beans,  pease,  potatoes,  and  the  like'  The  re» 
'  maining  200  in  grass  or  fallow  he  is  willing  to  give  up  at 

*  Whitsunday  to  the  incoming  tenant'  That  was  the  offer 
made  by  my  client  before  any  proceedings  in  the  shape  of 
interdict  were  taken  by  Mr  Hunter;  that  was  the  position  he 
took  up,  and  that  was  fully  confirmed  both  in  this  Court  and 
in  the  House  of  Lords,  who  decided  precisely  in  the  terms  of 
the  offer  contained  in  this  letter.  You  have  there  in  explicit 
terms  the  tenant's  rights,  and  the  offer  which  he  made  to  the 
landlord  in  conformity  with  these  rights,  viz.,  that  he  was 
entitled  to  take  a  white  crop  from  one-naif  of  the  farm,  being 
300  acres,  and  also  to  take  a  black  crop  from  100  acres  of  the 
fiurm;  and  the  remaining  |K>rtion  of  the  farm,  consisting  of 
200  acres,  was  either  to  be  in  grass  or  pasture,  which  he  was 
to  leave  to  the  incoming  tenant.  That  offer,  as  well  as  the 
offer  of  reference  which  my  client  made  in  the  same  letter 
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Mr  Andewon,  in  these  tenos— *  If  you  still  adhere,  however,  to  your  view 
for  Pursuer.  ,  ^£  ^j^^  matter,  Mr  Miller  is  quite  ready  to  have  the  same 

*  settled  by  reference  to  any  person  of  authority,  for  which 
^  there  is  plenty  of  time,  and  to  whom  also  Mr  Miller  is 
'  willing  to  refer  the  sum  to  be  paid  him  for  ploughing,  &c/ 
— ^was  rejected,  Mr  Hunter  mamtaining  his  right  to  stop  him 
from  takmg  the  black  crop  in  question,  and  insisting  that  he  was 
not  entitied  to  take  it,  and  also  declining  all  offers  of  reference 
whatever.  Hiat  correspjondence  was  immediately  followed 
by  tiie  application  for  interdict,  made  on  the  part  of  the 
landlord,  and  tiiese  are  the  terms  in  which  he  asks  the  Court 
to  interdict  my  client  from  interfering  with  that  100  acres  of 
his  farm.  The  application  for  interdict  is  to  interdict  my  client 
from  taking  a  waygoing  white  crop,  to  an  extent  exceeding 
in  all  302  imperial  acres  or  thereby,  and  from  taking  a  way- 
going crop  of  any  description  whatever,  other  tiian  a  white 
crop,  from  any  portion  of  the  said  fiEum  and  lands  during 
the  current  year  1859,  ^and  accordingly  to  interdict^  pro- 

*  hibit,  and  discharge  tiie  said  respondent  from  ploughing  or 

*  otherwise  preparing  any  part  of  the  said  &rms  and  limds 
'  for  the  purpose  of  putting  the  same  under  crop  during  the 
<  current  year  1859,  other  than  the  lands  which  he  (the  re- 
^  spondent)  mOT  purpose  and  be  entitied  to  put  under  a 
^  white  crop  of  wneat,  barlev,  or  oats,  to  an  extent  not  ex- 
^  ceeding  in  all  S02  imperial  acres  or  tiiereby  as  aforesaid, 
'  and  that  in  conformity  with  the  proper  rotation  of  cropping 
'  and  management  of  the  said  fJEurms  according  to  tiie  rules  of 

*  good  husbandry  established  and  practised  in  the  adjoining 
'  district  of  East  Lothian,  and  to  the  terms  of  the  said  lease/ 
So  tiiat  the  application  for  interdict  was  an  application  to 
prohibit  my  chent  from  interfering  with  tiiese  100  acres,  and 
from  doing  anything  to  prepare  them  for  any  crop  whatsoever. 
The  landlord  contended,  both  with  reference  to  tiie  terms  of  the 
lease,  and  with  reference  to  the  rules  of  good  husbandry  as 
established  and  practised  in  East  Lothian,  that  my  client  was 
entitied  to  nothing  more  than  to  take  a  white  crop  from  one 
half  of  tiie  farm,  or  302  acres.  Well,  then,  I  shall  just  shortiy 
refer  you  to  what  the  judgments  were  in  that  process,  and 
to  the  terms  of  the  reports  by  Mr  Hope  on  the  subject ;  but 
I  may  mention,  however,  that  my  clients  seeing  Mr  Hunter 
was  aetermined  to  raise  this  question  and  prevent  him  from 
labouring  the  land  and  interdict  him,  consented  tiiat  the 
question  of  right  diould  be  tried  in  that  process.  And  it 
was  so  tried  accordingly.  Then  there  was  a  remit  made  to 
Mr  Hope  by  the  Lora  Ordinary  in  tiie  cause  (Lord  Ard- 
millan),  before  whom  it  came  originally,  seeing  that  by  the 


tenns  of  the  lease  which  I  have  read  to  you,  the  {axm  was  to  ^  Andenon, 
be  managed  according  to  the  rules  of  good  husbandry,  it  was  ^"»»w'- 
necessary  to  know  whether  the  proposud  of  the  tenant  to  take 
a  black  crop  off  100  acres  was  or  was  not  in  terms  of  the 
lease.  That  was  the  main  object  of  the  remit  to  Mr  Hope,  a 
gentleman  of  great  experience,  and  who  had  a  great  deal  of 
prudence  in  such  matters,  and  therefore  was  thoroughly  con* 
versant  with  such  matters.  The  Lord  Ordinary's  remit  in 
the  action  was  made  in  the  course  of  the  year  1860,  January 
or  February.  A  record  had  been  made  up,  which  took  up 
some  tune,  and  the  remit  was  in  these  terms : — '  Bemits  to 

*  Mr  Hope,  feurmer,  Fenton  Bams,  to  inquire  and  re- 
^  port  whether  the  daim  of  the  tenant,  in  whole  or  in  part, 

*  as  made  on  this  record,  is  or  is  not  according  to  the  rules 

*  of  good  husbandly,  as  understood  and  practised  in  the 
^  county  of  Haddington,  regard  being  always  had  to  the 

*  terms  of  the  lease — to  the  mode  of  cultivation  of  the  re- 

*  spondent's  farm  practised  during  the  lease  prior  to  the  year 
^  1859 — and  to  the  whole  circumstances  of  the  case ; '  that 
is  to  say,  that  Mr  Hope  in  proceeding  under  this  remit  was 
to  take  all  these  matters  into  account.  He  was  to  take  into 
account  the  terms  of  the  lease,  also  the  way  in  which  this 
&rm  had  been  managed  and  cultivated  during  the  previous 
years  of  the  lease,  and  also  the  rules  of  good  husbandry  as 
practised  in  East  Lothian ;  and  he  was  requested  to  do  so 
guomi  prvmum^  and  to  give  the  Court  his  report  upon  the 
matter  which  was  remitted  to  him,  viz.,  ^  whetner  the  claim 

*  of  the  tenant,  in  whole  or  in  part,  as  made  in  this  process, 
Ms  or  is  not  according  to  thq  rules  of  good  husbandry/ 
Now  the  claim  of  the  tenant  which  was  made  in  this  record, 
was  substantially  the  claim  in  the  process  of  interdict,  viz., 
a  daim  to  take  100  acres  of  black  crop  as  a  waygoing  crop. 
It  may  be  said  that  there  was  a  suggestion  that  this  was  not 
the  extreme  limit  of  the  tenant's  right,  but  that  he  was 
entitled  to  take  from  the  remaining  200  acres  a  green  crop 
or  otherwise;  but  that  claim  may  have  been  suc^gestea. 
Certainlv  it  was  never  seriously  insisted  in.  It  was  the  only 
daim  wnich  I  think  was  ever  maintained  by  Mr  Miller  at 
all,  and  the  best  proof  of  that  is  that  the  Court  here,  in  sus- 
taining the  claim  which  he  made,  and  in  rejecting  the  daim 
made  oy  Mr  Hunter,  found  him  entitled  to  the  whole  ex- 
penses. Now,  then,  you  have  the  report  of  Mr  Hope  in 
answer  to  this  remit,  and  which  report  took  into  account  the 
whole  matters  which  were  connected  with  the  case.  That 
inquiry  occupied  a  little  time.  The  remit  was  made  in  the 
month  of  January,  and  his  report  was  only  obtained  in  the 
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Mr  ADdenon»  montii  of  Jane  1860.    It  is  in  these  terms ;  it  is  yery  short, 
for  Purmwr.  ^^^  j  think  you  wiH  find  it  very  satis&ctoiy. — [Reads  Mr 
See  Appendix,  Hope's  report,]    Now  this  report  was  completely  confirma* 
p.  V.  f^fy  Qf  ii^Q  position  taken  up  by  the  tenant,  and  which  he 

haa  maintained  throughout,  and  it  adopted  his  construction 
of  the  lease  entirely,  yiz.,  that  he  was  entitled  to  £Eurm  this 
land  under  the  six-course  shift,  and  if  so,  that  he  was  en- 
titled to  farm  according  to  that  shift  the  yery  last  year  of  his 
lease,  and  to  haye  taken  the  benefit  which  the  terms  of  the 
lease  conferred  on  him,  and  which  the  six-course  shift  en- 
titled him  to  do.  Mr  Hope  also  reported  what  had  not  been 
disputed  by  Mr  Miller,  that  he  was  bound  to  ffive  up  one- 
sixth  of  the  £Eurm  as  fallow,  and  that  once  ploughed,  in  terms 
of  the  lease.  Then  Mr  Hope,  in  a  short  note  to  his  report, 
which  I  shall  also  take  the  liberty  of  reading  to  you,  extended 
See  Appendix,  his  yiews.  He  BSiys— [Beads  note  to  Mr  Mope's  ref>ort.]  So 
p.  y.  that  you  will  see  the  result  of  Mr  Hope's  report  is  in  accord- 

ance with  the  claim  of  my  client.  Then  this  report  having 
been  given  in  to  the  Court  in  obedience  to  the  remit  of  the 
Lord  Ordinary,  it  is  followed  by  a  judgment  of  the  Lord 
Ordinary  pronounced  on  19th  July  1860,  in  my  client's 
See  Appendix,  &your.  It  is  in  these  terms — [Reads  interlocutor.]  So  that 
p.  iii  >  ^]2at  he  proposed  to  do  was  found  to  be  entirely  in  terms  of 

the  rules  of  good  husbandry.  Now  that  report  was  confirmed 
and  approved  of  by  the  Lord  Ordinary.    He  then  sfoes  on  to 

*  find  that  in  terms  thereof  the  respondent  (Mr  Miller)  was 
'  bound  to  hand  over  to  the  suspender,  on  removal,  one- 
'  sixth  part  of  the  arable  land  on  the  farm  ploughed  for 
^  turnip  or  £eJ1ow  break.'  In  every  other  respect  the  reasons 
of  su^ension  were  repelled,  that  is,  were  refused,  and  the 
interdict,  or  the  statement  contained  in  the  application  whidi 
the  defender  made  for  interdict,  was  recallea,  and  he  was 
found  liable  in  the  whole  expenses.  The  Lord  Ordinary 
accompanied  this  judgment  with  a  note,  in  which  he  says — 

*  No  doubt  the  remit  was  before  answer,  so  that  it  is  open 

*  alike  to  the  suspender  and  to  the  respondent  to  contend 

*  that  notwithstanding  the  report  the  lease  is  by  its  terms 

*  sufficient  for  disposd  of  the  cause,' — ^that  is  to  say,  that  Mr 
Hope  had  no  power  to  construe  the  lease,  except  so  £Eur  as  it 
apnlies  to  the  rules  of  good  husbandry ;  that  he  was  not 
called  upon  to  decide  any  question  that  might  arise  upon  the 
terms  oi  the  lease.  The  view  which  the  Lord  Ordinary  took 
was  tJiat  the  terms  of  the  lease  were  not  sufficient  to  deter- 
mine between  the  parties,  but  that  it  required  the  assistance 
of  a  practi<»l  man  like  Mr  Hope,  for  the  puipose  of  making 
a  report  upon  the  subject.   Then  the  Lord  Ordinary  goes  on  to 
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say*-'Bot  that  the  suspender  has  not  done.   He  does  not  plead  >^  Andenon, 

*  that^  as  against  a  contrary  practice,  or  even  without  regard  '"  ^"'"^' 
^  to  any  practice,  the  words  of  the  lease  are  so  clear  astosap- 

'  port  his  prayer  for  interdict.    He  desired  to  have  his  aver- 

*  ments  as  to  practice  and  as  to  good  husbandry  investigated, 
'  and  for  that  purpose  the  remit  was  made,  and  the  report  ob- 
'  tained.  That  report,  issued  by  Mr  Hope  after  full  ailment 
'  for  the  parties,  is  clear,  decided,  and,  on  the  matter  remitted, 
^  must  be  held  as  conclusive/  But  Mr  Hunter  did  not  tliink 
so,  and  accordingly  he  went  to  the  Inner  House,  and  he 
sought  by  every  means  in  his  power  to  have  that  report  over- 
turned as  not  being  satisfactory,  at  all  events,  as  not  being 
satisfactory  to  his  own  views,  and  he  induces  the  Court  to 
make  a  second  remit  to  Mr  Hope.  We  will  see  the  object 
the  Court  had  in  view  in  making  that  second  remit.  It 
was  remitted  to  Mr  Hope  to  consider  and  report  *  specially — 

*  Firsts  Whether,  under  the  lease  between  the  parties  prevent- 

*  ing  or  allowing  a  six-shift  rotation,  the  lanolord^s  mterests 
^  would  or  might  be  prejudicially  affected  by  the  tenant  fol- 

*  lowing  a  four-shift  or  five-shift  rotation  during  the  whole 

*  years  of  the  lease  till  the  last,  and  then  laying  out  and 

*  dividing  the  farm  for  the  last  crop  as  under  a  six-shift 

*  rotation/  Now  the  meaning  of  that  was  this :  It  was 
maintained  by  Mr  Hunter  that  it  was  prejudicial  for  his  in- 
terests— ^that  the  tenant,  by  following  a  different  course  of 
mani^ement,  that  is  to  say,  adopting  some  other  course 
than  the  six-shifb — ^his  interests  were  seriously  interfered 
with  durine  the  last  year  of  the  lease.  It  was  maintained  by 
him  that  tne  hct  of  his  having  followed  a  different  shift 
during  the  earlier  part  of  the  lease,  entitled  him  to  obtain  an 
interact  against  the  tenant  following  the  six-shift  during  the 
last  year  of  the  lease.  The  Court  desired  to  obtain  the  views 
of  Mr  Hope,  as  a  practical  man,  on  the  subject  The  tenant 
maintained  that  the  previous  course  of  management  had  all 
been  for  the  benefit  of  the  landlord.  It  is  most  extraordinary 
that  when  the  tenant  sought  during  the  last  year  of  the  lease 
to  take  what  his  lease  entitled  him  to  do,  that  the  landlord 
should  come  and  say — *  Oh,  you  have  done  certain  things  dur- 

*  ing  the  previous  part  of  your  lease,  and  I  shall  certainly  pre- 
^  vent  you  doing  oifferently  in  the  last  year  of  your  lease/ 

Welf,  then,  the  second  point  of  the  remit  to  Mr  Hope  was 
tbis:-^^  Whether,  assuming  the  farm  under  this  lease  to  have 

*  been  cultivated  in  the  manner  exhibited  in  the  tabular 
'  statement.  No.  52  of  process,  the  landlord's  interests  have 
'  been  or  may  be  prejudiced  by  the  manner  in  which  the 
'  land  has  been  divided  and  cropped,  having  regard  specially 
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^  ^^^  '  ^  ^®  cropping  of  the  last  year/  Now,  under  that  remit, 
°'  ^'  Mr  Hope  had  before  him  the  way  in  which  this  farm  had 
been  cronped  and  managed  during  the  previous  years  of  the 
lease,  ana  the  (][uestion  put  to  him  was — Whether  the  different 
mode  of  cultivation  would  have  prejudicially  affected  the 
landlord's  interest,  with  reference  to  tne  way  in  which  the 
&rm  had  been  previously  managed  I  Now  another  report  by 
Mr  Hope,  in  obedience  to  this  remit,  was  given  in  by  nim  on 
6th  March  1862,  and  he  reports  first,  in  answer  to  the  first 
branch  of  the  remit,  that  '  if  the  lease  prevents  a  six-shift 
'  rotation,  the  landlord's  interest  woula  be  prejudicially 
'  affected  by  the  &im  being  left  under  that  course  of  crop- 
'  ing,  as,  at  the  Whitsunday  of  the  tenant's  removal,  the 
^  landlord  would  onlv  receive  and  enter  to  100  acres  of  grass 
'  and  100  acres  of  fallow  land,  while  under  a  four-course  shift 
'  he  would  be  entitled  to  150  acres  of  grass  and  150  acres  of 
^  &llow,  and  imder  a  five-course  shift  to  240  acres  of  miss 
^  and  120  acres  of  fallow;'  that  is  to  say,  that,  if  the  lease 
prohibited  the  six-shift  rotation,  the  proposal  of  the  tenant 
must  have  been  the  proper  course  to  follow  if  a  four  or  five- 
course  shift  were  what  the  lease  prohibited.  But  Mr  Hope 
goes  on  to  say — '  If  the  lease  allows  a  six-shift  rotation,  tne 
*  landlord's  interest  would  not  be  prejudicially  affected  by 
'  the  tenant  following  a  four-shift  or  five-shift  rotation  during 
^  the  whole  years  of  the  lease  till  the  last,  and  then  laying 
^  out  and  dividing  the  £Eurm  for  the  last  crop  as  under  a  six- 
'  shift  rotation/  He  reports  that  the  question  is  dependent 
on  the  construction  of  tne  lease,  and  that  is  a  question  for 
the  Court  to  consider.  Upon  inspection  of  the  lease,  I  think 
you  will  have  Httle  difficulty  in  saying  that  that  was  and 
could  only  mean  so.  Mr  Hope  says  '  we  landlord's  interest 
^  has  not  been  prejudiced  by  the  manner  in  which  the  land 
'  has  been  diviaed  and  cropped  throughout  the  entire  lease ; 
'  and  in  particular,  it  has  not  been  prejudiced  by  the  crop 
^  taken  during  the  last  year,  nor  would  it  have  been  by  that 
*•  which  was  proposed  to  have  been  taken  by  Mr  Miller, 
'  whether  judged  of  by  the  lease,  the  rules  of  good  husbandry, 
'  or  the  custom  of  the  country.'  So  that,  when  once  you 
arrive  at  the  proper  construction  of  the  lease,  that  is,  by 
fiuming  on  the  pnnciple  of  the  six-shift  rotation,  there  was 
nothing  in  the  previous  course  of  management,  nothing  in 
the  rules  of  good  husbandry,  and  nothing  in  the  custom  of 
the  country,  to  prevent  the  tenant  taking  the  crop  which  he 
proposed  to  do  from  J  00  acres  of  land.  Every  one  of  these 
matters  fiivoured  the  claims  of  the  tenant 
That  report  having  come,  along  with  the  other  report,  be- 
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fore  the  consideration  of  the  Inner  House  of  this  Court,  their  Mr  ^dewm. 
Lordships,  upon  30th  May  1862,  approved  of  both  of  these  «^*^««* 
reports  oy  Mr  Hope,  and  they  founa,  in  terms  thereof,  that 
'  Uie  respondent  by  the  lease  was  bound  to  hand  over  in  the 
*  last  year  of  the  lease  to  the  incoming  tenant  one-sixth  part 
'  of  the  farm  once  ploughed,  as  the  turnip  or  &llow  breaks 
'  of  the  year/  That  Mr  Miller  had  been  always  read^  to  do. 
To  this  extent  they  sustain  the  reasons  of  suspension  m  point 
of  form,  and  declare  the  interdict  perpetual ;  out  in  reference 
to  everything  else,  they  refused  the  interdict,  with  expenses. 
As  I  mentioned  to  you  at  the  outset,  Mr  Hunter  was  not 
satisfied  with  this  report,  and  with  the  judgment  of  the  Lord 
Ordinary  approving  of  the  reports,  and,  with  reference  to  the 
terms  of  the  lease,  completely  establishing  the  claim  the  ten- 
ant made,  but  he  seeks  to  have  this  judgment  and  Mr  Hope's 
reports  overturned  in  the  House  of  Ix)ras.  His  attempt  to 
do  so  there  was  ^ually  unsuccessful  as  in  the  attempt  which 
he  made  here.  The  Court  of  last  resort  decided  in  terms  of, 
and  affirmed,  the  prior  iudgment  of  the  Court  here.  They 
had  no  difficulty  as  to  the  case,  and  they  refused  the  inter- 
dict a[  the  landlord,  and  sustained  the  claim  of  the  tenant. 
Now,  it  is  in  this  position  of  matters  that  the  tenant  now 
comes  forward,  in  consec^uence  of  the  action  which  he  has 
been  obliged  to  raise  against  his  landlord,  for  the  purpose  of 
having  his  claim  of  damages  ascertained  at  your  hands.  All 
attempts  on  his  part  to  have  it  settled  out  of  Court  have  failed. 
You  see  the  position  in  which  the  tenant  is.  His  claim  is 
for  the  benefit  or  profit  which  he  would  have  derived  from 
that  crop,  which  it  has  been  settled  he  was  entitled  to  take, 
and  which  you  must  hold  he  was  wrongfully  prevented  from 
taking  by.ms  landlord  ;  for  the  result  of  uie  interdict,  yon 
will  see,  is  to  interdict  and  prevent  him,  at  the  very  time, 
— foUowii^  the  correspondence  which  took  place  before  the 
application  was  made-— at  the  very  time  when  the  tenant 
was  preparing  for  sowing  his  crop.  But  the  interdict  inter- 
posed so  as  to  prevent  nim  doing  anything  in  the  wav  of 
reparing  for  the  crop,  and  the  consequence  was  that  tnese 
elds,  which,  but  for  the  interdict,  would  have  been  under 
crop— -and  that  a  crop  of  potatoes — lay  waste,  and  yielded  no 
crop  whatever.  In  other  words,  the  tenant  was  prevented 
from  reaping  a  crop  off  the  lands  to  the  extent  of  100  acres 
in  that  year,  1859.  He  had  paid  the  full  rent  for  the  whole 
fisurm,  and  that  a  very  heavy  rent,  payable  partly  in  money 
and  partly  in  grain  at  the  highest  nara  prices  of  the  county. 
And  tilerefore,  apart  altogether  from  the  terms  of  the  lease, 
it  would  be  a  very  hard  case  for  the  tenant  to  pay  a  full  rent 
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Mr  Anderson,  for  the  whole  of  the  £ftnn,  while  the  landlord  steps  in  to  pre- 
fer Puzsuer.  ^^j^^  j^  putting  any  crop  whatever  into  100  acres  ot  it. 
Gentlemen,  it  has  been  found  that  he  was  entitled  to  reap  a 
crop  upon  that  100  acres,  and  the  only  question  you  have  to 
determine  is  what  loss  has  he  sustained  by  his  being  pre- 
vented from  reaping  that  crop ;  because  that  loss,  whatever  it 
was,  must  have  reference  to  nis  rieht  to  reap  that  crop,  and 
must  be  made  good  to  him  bv  his  landlord  He  asks  nothing 
more  at  the  hands  of  his  landlord  than  justice,  and  he  asks 
only  what  he  would  have  been  entitied  to  make  in  the  shape 
of  profit.  Now,  this  is  the  real  question  you  have  got  to 
— ^What  is  the  profit  which  he  would  have  made  had  he 
en  that  crop  which  he  was  entitied  to  do  from  that  portion 
of  his  farm  ?  Now,  I  tiiink  the  elements  you  require  to  con- 
sider in  forming  your  opinion  are  these :  i  ou  must  ascertain, 
as  nearlj  as  you  can,  what  was  the  actual  extent  which  he 
was  entitled  to  have  in  crop.  In  the  next  place,  you  must 
ascertain,  and  be  prepared  to  say,  whether  he  was  entitied  to 
take  a  crop  of  potatoes  from  that  portion  of  the  him.  Then 
you  will  have  to  ascertain  what  would  have  been  a  £ur  price, 
according  to  the  expectation  which  the  tenant  of  such  a  £Eurm 
might  have  entertained,  to  receive  for  such  a  crop.  Then 
vou  will  have  to  ascertain,  as  nearly  as  you  can,  what  would 
have  been  the  expense  of  labour  and  manure,  and  cost  of 
production  of  that  crop,  because  we  shall  maintain  to  get 
rrom  tiie  landlord  nothmg  more  tiian  we  would  have  been 
entitied  to  realise  as  a  saleable  commodity ;  and  that  all  fair 
and  reasonable  sums  which  require  to  be  expended  in  the 
way  of  raising  the  crop  must  be  deducted.  Ail  we  ask  is  a 
fiur  price  for  the  article  after  it  has  been  produced,  because, 
of  course,  the  article  in  an  ordinary  year  is  worth  a  ^ood  deal 
more  thsxi  the  expense  of  producing  it.  I  don^t  mtend  to 
trouble  you  with  details  as  to  what  would  have  been  the  ex- 
pense of  labour,  manure,  and  seed,  as  you  will  hear  gentiemen 
who  are  qualified  to  speak  upon  that  subject  JBut,  with 
reference  to  the  first  elemai^  viz.,  the  extent  of  ground 
which  he  was  entitied  to  have  under  crop,  I  do  not  think  you 
will  experience  much  difficulty.  Accoroing  to  the  lease,  he 
was  entitled  to  have  one-sixth  part  of  his  land  in  black  crop. 
Now,  you  will  find  that  the  extent  of  that  &nn  in  all  was 
about  607  acres,  and  therefore,  speaking  in  round  numbers, 
if  it  had  been  aU  arable,  he  should  have  about  100  acres  for 
hhuck  crop.  Sut  there  is  to  be  taken  from  that  amount  a 
Bmall  portion  of  the  land  which  was  not  suited  for  the  pur- 
pose, as  being  in  permanent  pasture.  Taking  off  tnat, 
aooording  to  tSae  Imdlord's  statement  in  this  aotioD,  and 
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giving  him  the  fiill  benefit  of  this,  it  reduces  the  arable  por-  ^^  Andemm, 

tion  of  the  form  to  about  698J  acres.    But  then,  it  is  said  by  ^"^  i*«™«- 

the  landlord  here,  that  there  was  a  somewhat  larger  portion 

of  the  £Eurm  in  white  crop  than  there  ought  to  have  been,  viz., 

300.     I  don't  care  to  dispute  that  matter — ^that  there  was 

about  301  acres  in  white  crop— and  just  for  this  reason,  that 

it  is  impossible  to  have  under  white  crop  the  exact  quantity 

to  whidi  a  tenant  is  entitled.     This  £arm  was  split  up 

into  fields  which  were  not  of  one  size,  or  of  regular  sizes. 

You  require  to  take  it  by  fields,  and  if  we  take  a  little  too 

much  of  one  sort  of  crop  the  one  year,  the  next  year  we 

have  a  less  extent  of  another  crop.    There  were  about  301 

acres  of  white  crop  in  this  year ;  that  left  a  somewhat  smaller 

auantity  for  black  crop  or  fallow.  The  landlord  says  tJiat 
le  amount  my  client  was  entitled  to  have  in  black  crop  was 
97  acres.  Well,  I  don't  make  any  dispute  as  to  that.  I  am 
quite  willing  that  that  should  be  the  amount  of  land  from 
which  I  am  entitled  to  reap  my  profits  off  a  black  crop. 
Now,  I  intended  to  have  taken  this  black  crop  firom  this  por- 
tion of  land  amounting  to  about  97  acres  firom  four  fidds, 
which  at  that  time  were  suitable  for  growing  potatoes ;  and 
as  you  will  hear  somewhat  about  these  fields,  and  it  is  desir- 
able that  you  should  keep  them  somewhat  prominently  in 
view,  I  shall  give  you  the  names  of  them.  The  first  is  Otoae" 
head  Park  (and  it  will  be  convenient  for  you,  gentlemen,  to 
take  a  note  of  them  and  of  their  extent), — ^it  contains  16*15 
acres ;  BackhiU  Park^  containing  26*62  acres ;  WiUc  Parky 
containing  20*59  acres,  and  Hem/py  Shot,  contaming  42*58 
acres. 

If  you  will  add  all  these  together,  you  will  find  that  they 
make  105*94  acres.  Now  you  will  see  that  that  was  rather 
over  the  amount  Mr  Miller  nad  contemplated  plantiDff  a  crop 
of  potatoes  on.  He  had  uot  fixed — ^because  the  time  nad  not 
come  for  doing  that — what  extent  he  would  have  planted ; 
but  of  course  you  must  .assume  that  he  was  entitled  to  take^ 
and  aocordii^ly  he  now  maintains  that  the  crop  to  which  he 
was  entitled  was  firom  these  105  acres.  Practically  they  did 
not  exceed  in  amount  the  extent  of  land  to  ^diich  the  land- 
lord maintained  he  was  restricted,  viz.,  97  acres,  and  for 
this  reason,  that  in  the  previous  year,  1857,  part  of  Hemmy 
Shot  had  been  in  potatoes  to  the  extent  of  4  acres.  He 
therefore  did  not  intend  to  take  fix>m  that  part  of  Hempy 
Shot  a  crop  of  potatoes  in  1859.  That  would  have  been 
prohibited  by  the  terms  of  the  lease,  and  therefore  you  oanr 
not  assume  that  tixe  tenant  was  to  have  done  that.  He  had, 
too,  4  acres  of  potatoes  in  one  of  the  fields  for  his  own  use 


-^ 
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Mr  Anderson,  and  that  of  his  Servants,  and  he  would  have  omitted  this 
for  Pursuer.  pQ^ion  also.  Then,  to  some  further  extent^  this  field  of 
nem/py  Shot  was  not  adapted  for  potatoes.  It  consisted  of 
braes,  which  diminished  the  extent  also,  thus  making  about  97 
acres  available  for  potatoes.  Accordingly,  the  contention  is 
that  he  was  entitlea  to  have  what  the  landlord  states  as  one- 
sixth  of  the  arable  portion  of  the  farm,  viz.,  97  acres,  in  black 
crop.  And  I  mention  this  to  you,  because  it  is  to  be  main- 
tained on  the  part  of  the  landlord  that  the  tenant  was  to 
take  a  crop  of  potatoes  from  the  whole  of  these  fields,  or  105 
acres.  Now  tnat  was  not  his  intention.  He  intended  to 
take  a  crop  from  those  fields,  but  he  never  said  that  he  was 
entitled  to  take  it  from  the  whole  of  those  fields.  It  was 
from  the  sixth  part  of  the  farm  that  he  was  entitled  to  take 
it,  and  it  was  from  these  fields,  because  by  taking  it  from 
these  fields  we  do  not  infringe  the  rules  of  good  husbandry. 
Now  you  will  see  how  that  was,  because  it  is  desirable  to 
know  how  these  fields  had  been  cropped  during  the  two  or 
three  years  previous.  Mr  Hope's  reports  satisfactorily  sub- 
stantiate that,  with  reference  to  the  previous  cropping,  it  was 
entirely  in  conformity  to  the  rules  of  good  husbandry  that  a 
crop  of  potatoes  should  be  taken  from  these  fields.  Now 
three  of  these  fields,  viz.,  Gosehead,  Backhill,  and  Wilk 
Park,  had  all  been  in  white  crop  in  the  preceding  year.  They 
had  been  in  oats  in  that  year,  and  in  tne  previous  year  they 
had  been  in  grass,  and  in  the  preceding  year  again  they  bad 
been  in  white  crop  ;  so  that,  following  up  the  usual  course  of 
the  six-shift  rotation,  it  was  quite  proper  that  after  grass  and 
white  crop,  a  black  crop  should  be  taken ;  and  that  was 
entirely  in  conformity  with  the  provisions  of  the  lease,  and 
in  entire  conformitv  with  the  rules  of  good  husbandry,  and 
was  according  to  the  usual  mode  practised  in  such  diin^ 
Hempy  Shot  again  (which  is  the  last  field),  had  also  been  m 
white  crop,  part  barley  and  part  wheat,  in  1858 ;  but  instead 
of  grass,  as  the  others  had  been  in  1 857,  it  had  been  in  fsilow 
or  turnips,  and  therefore  equally  available  for  the  reception 
of  a  potato  crop,  according  to  the  six-shift  rotation,  and  the 
rules  of  good  husbandry.  All  these  fields,  therefore,  you 
will  see,  with  reference  to  the  previous  cropping  and  with 
reference  to  the  rights  of  the  tenant  to  manage  the  farm 
according  to  the  six-shift  rotation,  were  capable  and  were 
well  adapted  for  receiving  a  potato  crop  in  that  year. 
The  fields  had  been  all  well  ploughed  at  the  ordinary 
period,  according  to  the  mode  practised  in  such  matters,  so 
that  at  the  time  the  interdict  was  presented,  and  even  before 
that  time,  when  the  landlord  intimated  to  the  tenant  that 
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he  was  to  interfere,  they  were  all  ploughed,  and  therefore  the  ^  ^dereon, 
tenant  had  nothing  to  do  in  the  way  of  ploughing  (although  ^  *^»"««r- 
a  good  deal  |iad  to  be  done  in  other  respects  to  bring  the 
crop  to  maturity),  at  the  time  at- which  potatoes  require  to  be 
planted,  which  is  generaUy  about  the  end  of  April  or  be- 
ginning of  May — ^tne  time  for  sowing  these  potatoes,  which 
the  tenant  intended  to  do  if  he  had  not  been  interfered  with 
by  the  landlord.  But  further,  gentlemen,  these  fields,  from  ' 
the  previous  course  of  cropping,  were  all  in  such  a  state  as 
regarded  manure  as  to  have  required  very  little  manure  for 
the  purpose  of  growing  a  crop  of  potatoes  upon  them.  The 
lancQora  maintained  that,  with  reierence  to  the  terms  of  the 
lease,  the  tenant  could  not  put  any  farm-yard  manure  upon 
these  fields,  because  the  farm-yard  manure  for  that  year, 
according  to  the  lease,  required  to  be  given  over  to  the 
incoming  tenant.  But  these  fields  had  been  to  some  extent 
dunged  with  manure  belonging  to  Mr  Miller,  being  part  of 
the  manure  of  1858,  and  therefore  manure  which  he  was 
quite  entitled  to  put  upon  them.  The  field  of  Olosehead^  and 
12  acres  of  WiUc  Park,  had  been  manured  with  farm-yard 
manure.  These  fields  so  dunged  amount  to  28  acres  in  all. 
Well,  the  consequence  of  his  oeing  prevented  by  the  terms 
of  his  lease  from  putting  farm-yard  manure  on  the  remaining 
portion  of  the  land,  only  compelled  him  to  obtain  manure 
elsewhere.  Now*a-days  it  is  not  difficult  to  obtain  artificial 
manure  in  any  quantity  you  like  for  thepurpose  of  manuring 
a  farm  for  a  crop  of  this  description.  Irom  the  long  period 
which  they  had  been  in  grass — ^trom  the  way  in  which  they  had 
been  managed — ^pasture  following  a  white  crop,  you  will  be 
satisfied,  I  think,  that  verv  little  manure  will  be  necessary. 
As  regarded  the  28  acres  ploughed,  they  required  very  little 
additional  manure.  It  is  qmte  possible,  I  understand,  to 
CTow  potatoes  in  such  a  course  of  management,  looking  to 
we  state  in  which  the  fields  were,  being  in  grass  followed  by 
white  crop,  without  any  manure  at  all.  ^me  &rmers  do 
actually  grow  them  in  such  states,  and  reap  large  crops. 
But  assuming  that  manure  was  required,  then  it  would  have 
been  necessary  to  some  extent  to  have  got  artificial  manure 
to  tlie  extent  to  which  it  was  necessary.  Of  course  that 
will  form  a  deduction  from  the  price  which  the  tenant  would 
have  realised  from  the  crop  of  potatoes,  and  therefore  from 
the  extent  to  which  you  shall  estimate  the  tenant's  claim. 

You  will  have  the  evidence  of  Mr  Hope,  the  reporter  chosen 
by  the  Court,  laid  before  you.  You  will  have  the  elements 
which  are  necessary  in  order  to  enable  you  to  reach  the 
actual  result  in  regard  to  that  matter.     1  don't  think  it  is 
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Uv  Anderson,  necessary  for  me  to  go  through  these  details,  and  it  would  be 
t«>i  Pursuer,  q^jj^  useless  to  do  so,  I  think.  Then,  in  addition  to  the 
price,  there  are  two  other  matters  which  you  would  require 
to  take  into  account,  and  that  is  the  price  of  the  seed  and 
labour.  The  land  had  been  already  ploughed.  Grubbing, 
drilling,  harrowing,  &c.  were  required,  and  you  will  have 
evidence  as  to  them  laid  before  you,  to  shew  you  the  deduction 
which  requires  to  be  made  on  the  part  of  the  tenant.  Now, 
the  deductions  from  the  price  of  the  commodity  as  it  might 
have  been  expected  to  yield  in  that  year,  had  the  tenant 
been  allowed  to  take  the  crop,  are  the  cost  of  manure  and 
the  cost  of  seed  and  labour.  All  these  are  to  be  deductions 
irom  the  gross  produce  which  the  land  was  capable  of  yield- 
ing. You  are  then  in  the  position  of  arriving  at  a  correct 
result  in  regard  to  the  amount  of  profit  which  might  reason- 
ably have  been  expected  to  have  oeen  obtained.  It  was  a 
good  year,  and  the  price  obtained  for  them  was  good.  You 
will  have  evidence  as  to  the  price  per  boll,  and  the  yield 
which  the  farm  might  have  been  expected  to  give  per  boU ; 
and  with  reference  to  the  evidence  which  you  will  get,  you 
will  be  in  a  position  to  say,  and  to  find  by  your  verdict,  that 
a  very  consiaerable  return  would  have  been  obtained  from 
this  farm  in  the  course  of  that  year. 

The  claim  which  is  here  made  on  the  part  of  the  tenant, 
and  the  sum  which  is  put  in  issue,  is  ^2000.  That  is  the 
sum  concluded  for ;  and  it  is  usual  to  conclude  for  a  slump 
sum  somewhat  larger  than  the  sum  which  may  be  arrived  at 
after  the  evidence  has  been  led,  and  which  the  evidence 
entitles  you  to  do.  I  may  mention,  in  addition  to  the  loss 
of  profit  which  the  tenant  sustained,  that  he  claims  interest 
from  1st  January  1860,  by  which  time  the  crop  would  have 
been  mrown,  ana  you  must  take  that  into  account ;  that  is  to 
say,  that  to  the  profit  of  crop  1 859  you  will  require  to  add 
interest  from  Ist  January  1860.  Now,  I  may  mention 
tiiat  I  expect  to  lead  evidence  in  regard  to  the  loss  which 
my  client  has  sustained.  In  regard  to  the  three  fields, 
Backhill  Park,  Wilk  Park,  and  Uempy  Shot,  these  fields 
were  considered  better  land  than  that  of  Closehead,  and 
therefore  were  capable  of  yielding  a  larger  and  better  crop  of 
potatoes  than  Closehead;  and  the  Quantity  of  potatoes 
which  I  assume  they  would  yield  would  be  about  27  bolls 
large  potatoes  (or  thereby)  per  acre,  and  8  bolls  small 
potatoes.  Potatoes,  as  you  know,  are  generally  divided  into 
these  two  classes,  large  and  small.  The  larse  fetch  a  prioe 
considerably  higher  than  the  small,  and  the  selling  price 
which  I  estimate  them  at  is  1 6s.  per  boll.    That  is  the  price 
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which  was  got  at  the  early  part  of  the  season.  If  sold  Mr  Anderoon, 
at  the  end  or  middle  of  the  season,  he  would  have  realised  ^^  J^irmiw, 
a  price  considerably  larger.  It  will  be  for  you  to  con* 
aider  whether  he  is  not  entitled,  seeing  that  ne  was  pre- 
vented from  havii^  the  crop,  to  a  lai]ger  price  than  I  have 
stated.  Probably  he  would  nave  retained  a  large  portion  of 
the  crop  in  his  own  hands  until  the  spring  of  the  year,  when 
the  prices  had  risen.  Now,  this  pnce  of  168.  is  the  price 
whicn,  in  consequence  of  being  interdicted,  my  client  claims. 

Then,  with  rderence  to  die  yield  of  the  small  potatoes,  of 
8  bolls  per  acre,  I  assume  the  loss  upon  them,  if  they  had 
been  disposed  of  in  the  early  part  of  the  season,  at  8s.  per 
boll;  but,  for  the  same  reason  as  I  stated  in  reference  to  the 
large  potatoes,  if  they  had  been  kept  up  till  later  on  in  the 
season,  the  price  realised  would  have  been  more. 

Then,  Closehead  Park,  I  estimate,  and  the  evidence  will 
shew  you,  that  the  yield  from  that  field  would  scarcely  have 
reached  that  of  the  other  fields,  and  I  estimate  it  about 
18  bolls  of  large  potatoes,  and  about  7  bolls  small.  Then 
the  expense  of  raising  the  crop  may  be  estimated  as  fol- 
lows:— ^First,  the  seed  at  2^  bolls  per  acre;  then  there 
is  the  labour  (not  including  the  first  plou^hingX  which 
includes  grubbing,  double-harrowing,  and  opemng  and  shut- 
ting drillSf  setting  up,  sowing,  manure,  cutting,  and  seed, 
plwting  and  gathering;  and  then  you  have  the  labour  of 
lifting  and  pitting  the  potatoes,  when  the  crop  came  to  be 
taken  out  of  the  grouna ;  then  carting  to  railway  station.  I 
estimate  all  this — and  you  will  have  evidence  laid  before  you 
upon  that  subject — at  ^5:13:8  per  acre,  that  is,  for  labour 
and  seed.  Then,  in  regard  to  the  manure,  you  will  have  to 
dnw  this  distinction  betwixt  manure  which  would  have  been 
iiecessary  for  the  portion  of  the  hrm  which  had  got  fiirm- 
yard  manure;  and  there  were  28  acres  of  it  manured  in 
that  way,  which  would  have  done  without  any  additional 
manure,  or  at  all  events  they  would  have  required  a  very 
small  quantity  of  additional  manure.  Now,  that  £Eurm-yard 
manure  had  been  put  into  the  land,  and  the  land  had  received 
the  effect  of  it  at  the  time  the  landlord  applied  for  the  inter- 
dict, and  therefore,  in  so  £ar  as  regarded  tnat  portion,  it  was 
not  necessary  to  manure  it  so  mlly  as  any  other  portion. 
So  that  you  will  make  a  distinction  between  these  two 
portions  of  the  &rm.  Now,  with  re^;ard  to  the  69 
acres,  the  diffenrence  between  the  28  which  were  dunged 
aod  the  total  number  from  which  he  was  entitled  to  take 
Uack  crop,  viz.,  97  acres,  I  think  you  will  have  some 
eridenoe  which  will  go  to  shew  that  the  manure  which 
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Mr  Anderson,  would  have  been  required  for  them  would  have  been  about 
forPunwer.  4  ^^^  ^f  guano  for  each  acre,  the  price  of  that  guano 
being  about  13s.,  and  4  cwt.  of  bones,  at  the  price  of  7s. 
That  makes  ^2 :12s.  for  the  guano,  and  jP1:8s.  for  the 
bones,  or  about  £^  per  acre  in  alL  Then  for  the  28  acres 
which  had  received  farm-yard  manure,  if  you  shall  think 
any  further  manure  was  necessary  for  that  portion  of  the 
land,  I  think  that  the  following  quantities  would  have  been 
moderate,  viz.,  1^  cwt.  of  guano,  at  13s.,  and  1^  cwt.  of 
dissolved  bones,  at  7s.,  or  30s.  per  acre  for  the  28  acres. 

Now,  these  were  the  only  deauctions  which  fell  to  be  made 
from  the  crop ;  and  you  have  thus  indicated  all  the  elements 
which  are  necessary  in  order  to  be  able  to  arrive  at  a  just 
conclusion  in  regard  to  the  amount  of  the  tenant^s  claim. 
You  have  first  to  settle  the  quantity  of  land  which  he  was  en- 
titled to  have  under  crop,  and  I  think  parties  are  agreed  as  to 
that.  You  have  next  to  ascertain  whether,  with  reference  to 
the  terms  of  the  lease,  the  tenant  was  entitled  to  have  this 
quantity  of  land  under  potatoes ;  and  that  is  a  question  which, 
with  the  assistance  of  my  lord,  you  will  have  to  determine, 
with  reference  to  the  terms  of  the  lease  and  the  reports  of 
Mr  Hope,  produced  in  the  other  action.  The  terms  of  the 
lease,  as  now  construed  by  decisions  of  the  Court  in  the 
previous  case,  are,  that  the  tenant  is  entitled  to  have  a  black 
crop  on  a  sixth  part  of  the  £BLrm.  Now,  the  question  arises, 
whether  he  was  entitled  under  the  terms  of  the  lease,  under 
the  finding  of  the  Court  in  that  action,  to  have  the  whole 
black  crop  in  potatoes;  but  I  daresay  it  will  be  contended  on 
the  part  of  the  landlord  that  the  tenant  was  not  entitled 
under  the  terms  of  the  lease  to  have  the  whole  crop  in 
potatoes.  If  the  landlord  concedes  that,  you  will  not 
rec[uire  to  consider  it;    but   I  shall  not   be   at  all  sur* 

imsed  to  be  told  that^  with  reference  to  the  terms  of  the 
ease,  the  tenant  was  only  entitled  to  have  a  portion  of 
that  land  in  potatoes ;  the  terms  of  the  lease  being  that  he  is 
to  take  only  one  black  crop,  such  as  hay,  beans,  peas,  potatoes, 
or  the  like,  between  grass  and  grass ;  and  if  the  landlord  does 
contend  that  he  is  not  entitled  to  have  the  whole  in  potatoes, 
but  is  entitled  to  prohibit  him,  and  that  he  is  bound  to  have 
a  portion  in  each  of  these  crops  specially  mentioned  on  these 
100  acres,  all  that  is  necessary  for  me  to  say  is,  that  we 
maintain  that,  by  the  construction  of  the  lease,  we  are  enti- 
tled to  have  the  whole  in  potatoes  that  year  if  we  choose ; 
and  accordingly  the  tenant  chose  to  have  the  whole  in  pota- 
toes that  year,  as  he  was  {]uite  entitled  to  do,  potatoes  being 
the  most  valuable  crop — ^in  other  words,  the  most  desirable 
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crop  to  have  as  a  waygoiag  crop.    The  tenant  has  maintained  ^^  Andenon, 

from  the  outset  that  he  was  entitled  to  do  that    It  was  with  '°'  P««««- 

reference  to  that  crop  that  the  landlord  interposed — that  the 

Court  held  that  the  landlord  was  not  entitlea  to  prevent  the 

tenant  from  taking  a  crop,  although  it  may  be  said  that  they 

did  not  absolutely  determine  that  he  was  entitled  to  take  a 

crop  of  potatoes,  hecause  Mr  Hope's  report  did  not  do  so.     I 

thinks  tnerefbre,  that  with  reference  to  these  reports,  and  to 

the  judgments  in  the  former  case,  and  to  the  terms  of  the 

lease,  you  will  have  no  difficulty  in  arriving  at  one  very  clear 

conclusion,  that  this  tenant  was  entitled  to  take  a  crop  of 

potatoes. 

Lord  Kimloeh, — You  gave  us  the  items  of  an  account 

Mr  ATiderson. — It  is  part  of  my  statement 

Lord  Kimlodh. — ^You  told  us  how  many  bolls  you  expected 
from  the  fields  in  question,  and  you  gave  us  the  price  ;  and 
then  you  gave  us  certain  items  which  went  as  expenses  of 
raising  the  crop ;  but  I  have  not  heard  you  make  up  the 
result  you  arrive  at. 

Mr  A'nderson. — Yes,  I  was  just  coming  to  that.  Now, 
gentlemen,  in  matters  of  this  Kind,  where  you  have  these 
constituent  elements  to  deal  with,  and  a  number  of  them,  you 
will  be  prepared  to  find  some  little  difference  in  the  opini<m  of 
the  witnesses^  Well,  the  result  of  the  estimate  whicn  I  have 
given  you  in  detail  will  be  to  shew  that  the  loss  of  profit,  as 
estimated  in  1 859,  when  the  crop  was  lifted  from  the  ground, 
was  about  jP1500.  That  was  in  the  early  part  of  the  season ; 
but  if  you  take  the  crop  as  being  sold  at  a  later  period  of  the 
season,  or  sold  at  different  times,  then  that  sum  will  be  cor- 
respondingly increased,  according  to  the  time  the  crop  was 
brought  into  the  market.  I  state  this  as  the  lowest  sum  in 
the  beginning  of  the  season,  but  I  ask  you  to  consider  this 
question  with  reference  to  the  ordinary  practice  in  such 
matters.  You  will  have  to  consider  whether  it  would  have 
been  reasonable  to  suppose  that  the  tenant  would  have  thrown 
the  whole  of  these  potatoes  in  the  market  when  they  were 
taken  out  of  the  ground,  or  whether  he  would  have  done  so 
at  a  later  period  of  the  season.  I  asked  you  to  assume  that 
the  crop  would  have  been  brought  into  the  market  at  the 
earlier  part  of  the  season,  and  the  profits  then  realised  would 
have  been  about  ^1500.  You  will  be  prepared  to  find  in  the 
evidence  on  that  subject  that  some  of  tne  witnesses  give  more 
than  others  for  labour  and  manure,  and  some  give  less  to  the 
price  of  the  commodity ;  and  it  is  for  you  to  make  up  the 
amount,  and  fix  the  sum,  which  the  issue  entitles  you  to  do. 
And  you  will  take  into  account  the  loss  of  interest,  whatever 
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Mr  Anderson,  you  will  find  it  to  be,  and  which  the  form  of  the  issue  also 
or  Pureuor.  ^^tJijeg  y^^^  ^  ^q^  Now,  this  claim  of  interest  arises  in  this 
way.  The  loss,  if  there  was  a  loss — ^and  it  is  evident  at  all 
events  that  there  was  a  loss — ^was  in  the  end  of  1859,  when 
the  crop  had  been  taken  out  of  the  ground,  or  it  was  in  the 
beginning  of  1860,  and  we  claim  5  per  cent  interest  thereon 
from  1st  January  1860.  That  is  a  convenient  period  to 
fix  as  the  period  at  which  the  crop  might  have  been  sold, 
but  it  is  quite  competent  for  you  to  fix  any  period  from  which 
the  interest  is  to  run.  Having  fixed  that  in  your  minds,  ^ou 
will  calculate  upon  that  sum  t£e  amount  of  interest  to  wmch 
my  client  is  entitled,  and  add  it  to  the  principal  sum ;  and 
having  done  that,  you  are  in  a  position  to  return  a  verdict  as  to 
what  is  the  amount  of  damage  which  the  tenant  has  sustained. 
Now,  again  adverting  to  the  issue,  you  have  two  questions 
to  try: — let.  Whether  the  pursuer  was  wrongfully  prevented 
from  taking  a  crop  of  100  acres  of  potatoes  or  thereby ;  and 
2dly.  Holding  that  the  amount  to  be  cropped  was  97  acres 
or  thereby,  which  is  the  whole  extent  I  shall  claim  in  the 
case,  you  have  to  assess  the  dama^  on  the  footing  that  he 
has  been  wrongfully  prevented.  You  will  do  that,  mduding 
in  the  damages  not  only  the  amount  of  profit  which  he  lost 
in  1859,  but  adding  to  that  sum  the  amount  of  interest  you 
find  he  is  entitled  to.  You  will  then  find  my  client  entitlea  to 
such  damages  as  he  is  entitled  to  claim  against  his  landlord. 


w.  Miller,        WiLLiAM  MiLLER,  pursuer. — EoDomimed  by  Mr  Qifford. 

You  are  pursuer  in  the  present  action  ? — I  am. 

Did  you  succeed  your  father  as  tenant  of  the  farm  of  Old- 
hamstocks  Mains  and  Springfield  ? — ^Yes,  in  1842. 

You  had  formerly  been  a  mrmer  % — ^Yes. 

Where  ? — In  Berwickshire. 

How  long  have  you  been  engaged  with  &rming? — All 
my  life. 

After  you  came  to  the  fieuin  of  Oldhamstocks  and  Springs 
field,  did  you  reside  there ! — I  resided  at  Springfield. 

But  the  &rm  was  near  it.  Did  you  continue  to  reside 
there  until  the  end  of  your  lease  ? — i  es. 

After  your  lease  expired  yon  still  continued  to  reside  in 
the  neignbourhood  of  Oldhamstocks  ? — In  the  village  of  Old- 
hamstocks, which  is  on  the  farm. 

The  lease  expired  in  1859  ? — ^Yes. 

How  long  did  you  continue  to  live  in  Oldhamstocks  after 
1 859  ?— Until  Whitsunday  1 864. 


23 

I  think  you  are  now  in  Berwickshire  ? — Yes.  ^-  MiUer. 

When  you  first  entered  to  the  farm  of  Oldhamstocks  and 
Springfield,  who  was  the  landlord  ? — ^The  late  Mr  Hunter,  the 
present  defender's  father. 

On  the  late  Mr  Hunter's  death,  the  present  defender  be- 
came your  landlord  I — Yes. 

The  rent  you  paid  was  partly  money  and  partly  grain  ! — 
Yes. 

What  was  its  average  amount  I — For  the  whole  lease  it  was 
about  .£664  I  think. 

You  know  the  terms  of  the  lease  that  you  held  fi*om  the 
landlord.  It  contained  the  clauses  that  you  were  to  labour 
and  manure  the  same  according  to  the  rules  of  good  husbandry 
established  and  practised  in  the  county,  and  not  to  scourge 
or  deteriorate  tne  land  by  undue  cronping;  and  in  par- 
ticular never  to  have  more  than  one-hall  in  white  crop  in 
the  same  season,  nor  to  take  more  than  two  white  crops  in 
succession  off  the  same  field,  without  a  black  crop  interven- 
ing, and  to  take  only  one  black  crop  between  mas  and 
grass.  That  was  the  condition  of  cropping  under  which 
you  held  the  lands  !-^Yes. 

What  course  of  cropping  did  you,  as  a  fsurmer,  understand 
that  permitted  you  to  cultivate  the  fiEurm  by ! — ^The  six-shift 
rotation. 

Would  you  just  tell  the  iury  what  the  six-shift  rotation  is  t 
— First  year,  grass ;  secona,  oats  or  white  crop ;  third,  black 
crop;  fourth,  white  crop;  fifth,  green  crop;  and  sixth,  white 
isrop. 

Tell  us  first  the  extent  of  the  £surm  in  round  figures ! — 600 
acres  of  arable  land. 

Now,  under  the  six-shift  course  of  cropping,  how  much 
would  you  have  at  one  time  under  white  crop  ?---dOO  acres. 

How  much  under  black  crop  ? — 100  acres. 

How  much  under  green  crop  ? — 100  acres. 

How  much  under  grass! — 100  acres. 

That  exhausts  the  six-shift  Now,  did  you  follow  the  six- 
course  shift  during  the  time  you  were  tenant  of  the  fEurm  ? — 
No. 

What  did  you  do  ? — I  followed  the  four  and  five-shift.  1 
had  a  number  of  fields  in  old  grass  four  or  five  years. 

You  had  fields  sometimes  four  or  five  years  in  grass,  in- 
stead of  being  only  one  year.  Do  the  systems  of  the  four  or 
five-course  smft  give  more  grass  than  the  six-shift  i — Yes. 

Was  that  more  favourable  for  the  land  than  if  you  had  fol- 
lowed the  six-shift  rotation !—  Yes,  it  was. 

Why  did  you  keep  more  in  ^jfrass  than  one-sixth  of  the 
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w  MiUer.  fyi^m.  What  was  your  reason  for  doing  bo  !— I  usually  kept 
a  number  of  stock,  and  potatoes  were  not  selling  well  at  first, 
and  during  the  currency  of  the  lease. 

What  kind  of  stock  did  you  rear  ? — Homed  cattle  and 
Leicester  sheep. 

Lord  KinlocL — Was  it  during  the  early  part  of  the  lease 
that  the  potatoes  did  not  sell  well ! — I  said  at  the  first  part 
of  the  lease,  and  during  the  currency. 

Mr  QiforcL — ^Your  lease  came  to  an  end  in  1 869 — as  to  the 
houses  and  grass  at  Whitsunday,  and  as  to  the  arable  land 
at  the  separation  of  that  year's  crop  from  the  ground  I — ^Yes. 

Did  you  see  Mr  Hunter,  the  defender,  in  the  beginning  of 
the  year  1869  ?— I  went  to  Thurston  to  call  for  him  in  Feb- 
ruary 1859. 

Did  you  see  him!— Yes. 

Would  you  tell  us  what  you  told  him  then  ? — I  went  to 
explain  the  conditions  of  tne  lease  as  to  the  waygoing  crop. 

What  did  you  say  you  intended  to  do  ? — That  I  intended 
to  take  one-sixth  of  the  whole  farm  in  black  crop. 

Did  you  say  anything  about  white  crop! — ^Yes,  that  I 
would  take  half  the  land  in  white  crop. 

Did  you  say  what  species  of  black  crop ! — ^I  think  I  just 
said  black  crop. 

Did  Mr  Hunter  say  anything ! — He  said  to  me  that  he  did 
not  understand  the  tease  thus,  and  my  reply  to  him  was — 

*  Then  will  you  submit  this  case  to  arbitration;'  and  his  reply 
was — '  Oh  yes,  it  will  have  to  be  settled  by  arbitration/ 

Did  he  object  to  your  taking  100  acres  in  black  crop ! — 
He  referred  me  to  his  agents  in  Edinburgh,  and  I  agreed  to 
go  to  them. 

Then  that  was  in  February  1869 ! — Yes. 

There  is  a  letter,  dated  4tn  February  1859,  from  Hunter, 
Blair,  and  Cowan,  th£  defender's  agents,  to  Mr  Miller. — [Reads 
letter.]  Was  it  before  or  after  you  got  that  letter  that  you 
waited  for  Mr  Hunter  ? — I  think  it  was  after. 

But  look  at  the  next  letter  of  Hunter,  Blair,  and  Cowan 
to  you,  dated  18th  February  1859, '  as  mentioned  when  we 
'  saw  you  here  on  Wednesday.'*  How  long  was  it  after  you 
had  seen  Mr  Hunter  at  Thurston  that  you  went  to  the 
agents ! — ^I  don't  remember  the  number  of  days,  but  it  was 
not  long  afterwards. 

A  day  or  two ! — 1  think  so. 

Then,  on  the  18th  February,  you  mt  this  letter  from  Messrs 
Hunter,  Blair,  and  Cowan,  the  defender's  agents: — '  As 
'  mentioned  when  we  saw  you  here  on  Wednesday,  we 

*  communicated  to  Mr  Hunter  of  Thurston  the  purport  of 
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what  passed  at  our  meeting,  and  we  have  to-day  heard  bom  W-  w^^- 
him  to  the  effect  that  he  will  on  no  accomit  agree  to  the 
proposal  you  made,  as  he  considers  it  to  be  quite  dear 
unaer  the  terms  of  your  lease  that  you  are  bound  to  ^ve 
up  one-half  of  the  land  at  Whitsunday  first  to  the  incoming 
tenant,  either  in  grass  or  fallow,  and  that  all  you  are  en- 
titled to  is  to  taKe  a  waygoing  white  crop  from  the  re- 
maining half  of  the  arable  limd.  We  already  stated  to  you  so 
fully  at  our  meeting  the  reasons  for  coming  to  this  conclusion, 
that  it  is  unnecessary  we  should  repeat  them.  We  haye 
therefore  been  instructed  to  intimate,  that  unless  you 
inform  us  within  eight  days  that  }[ou  will  give  up  the 
grass  and  &llow  on  both  farms  of  Springfield  and  Oldham- 
stocks  Mains  at  Whitsunday  next,  ana  desist  from  your 
proposal  to  take  a  waygoing  crop  of  potatoes  or  beans  horn 
the  land,  we  shall  be  compelled  to  present  the  necessary 
application  to  the  Court  here  for  declarator  and  interdict 
against  you/  You  got  that  letter  after  havii^  seen  Messrs 
Hunter,  Blair,  and  Cowan? — I  did.  I  waited  upon  the  pursuer, 
Kr  Hunter,  before  I  received  these  letters. 

Can  you  tell  me  whether  you  had  seen  Mr  Hunter  before 
you  had  received  the  letter  of  the  4th? — I  don't  really 
remember.    It  was  about  that  time — a  few  days. 

Now,  having  got  this  letter,  did  you  put  the  matter  into 
the  hands  of  your  agent  ? — ^I  went  and  called  upon  Mr  Tod. 
Did  you  request  him  to  get  the  matted  settied  by  arbitra- 
tion ! — ^Yes. 

(Shewn  letter,  Mr  Tod  to  Hunter,  Blair,  and  Cowan,  26th 
February  1859.) — I  authorised  that  letter  to  be  written. 
Answer  of  Hunter,  Blair,  and  Cowan  was  letter  28th  February 
1859. 

I  was  interdicted  by  defender  firom  taking  the  black  crop. 
I  intended  to  take  potatoes  as  the  most  profitable  crop. 
I  thought  myself  entitled  to  take  potatoes. 
The  interdict  prevented  me  from  taking  the  crop. 
I  had  fields  firom  which  I  could  have  tfS^en  a  crop  of  pota- 
toes— Hempy  Shot,  Wilk  Park,  Closehead,  and  Backhill. 
These  four  fields  contained  more  than  100  acres. 
I  intended  to  take  83  acres  only  out  of  the  42*58  of  Hempy 
Shot 

aosehead  was  16-15  acres,  Backhill  2662,  Wilk  Park 
20-59. 

I  intended  to  take  potatoes  out  of  the  whole  extent  of  these 
three. 

Why  did  you  intend  only  to  take  about  33  acres  firom 
Hempy  Shot ! — ^Because,  if  I  had  taken  the  whole  as  fallow^ 
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w.  Miller.    I  would  have  tak^n  more  than  one-sixth  part  of  the  farm, 
and  that  I  never  intended. 

Had  part  of  Hempy  Shot  been  in  potatoes  the  previous 
year? — ^In  1857,  4  acres  of  it 

Would  you  have  taken  potatoes  again  from  that  portion  ? 
— ^No. 

But  were  these  fields  from  which  you  were  entitled  to  take 
one-sixth  of  the  farm  of  black  crop  fitted  for  the  purpose  of 
taking  potatoes  from  i — Yes. 

You  made  up  a  table,  which  is  in  the  former  process, 
shewing  the  cropping  of  the  fields.  Is  that  table  right  so  far 
as  you  are  aware ! — It  is  right  to  my  knowledge. 
See  Appendix.  Look  at  the  table  (shewn  p.  1 05  of  Appeal  Case).  Now, 
was  the  previous  cropping  of  these  fields  from  which  you 
intended  to  take  potatoes  in  1859  &vourable  for  getting  a 
good  crop  of  potatoes  that  year  ? — Yes. 

In  what  respect! — Wilk  Park  was  four  years  in  grass 
previous  to  1858. 

And  what  had  it  been  in  18581 — ^White  crop. 

Did  the  length  of  time  which  it  had  been  in  grass  make  it 
favourable  for  getting  a  crop  of  potatoes  after  white  crop ! — 
Very  much  so. 

Well  now,  Closehead  Park,  what  had  it  been  ? — ^I  think  it 
was  Just  one  year  in  grass  previous  to  1858 ;  white  in  1856, 
and&llowin  1855. 

Backhill  Park,  what  was  its  condition  ? — It  was  white  the 
previous  year,  in  1858,  grass  in  1857,  white  in  1856,  and 
Mlow  in  1855. 

Hempy  Shot,  what  was  its  state? — It  was  4  acres  of 
potatoes  m  1857,  and  a  proportion  in  turnips. 

During  the  currency  of  the  lease  had  all  these  fields  been 
longer  in  grass  than  if  you  had  cultivated  by  the  six-shifb 
course?— Oh  yes. 

Was  that  fskvourable  for  getting  a  good  crop  of  potatoes  at 
the  end  of  the  lease  ? — Yes. 

You  had  taken  a  white  crop  from  these  fields  in  1858.  Did 
that  impoverish  them  in  any  way ! — No,  not  at  all. 

That  did  not  incapacitate  them  from  bearing  a  good  crop 
in  1859  !— I  think  not. 

Was  the  soil  of  the  farm,  generally  speaking,  well  adapted 
for  potatoes ! — Yes. 

And  these  four  fields  in  particular  in  that  year  were  in  good 
condition  for  tihat  crop  ? — Yes. 

Have  you  seen  the  farm  since  your  lease  expired  ? — Yes,  1 
saw  it  in  1864. 

Have  you  seen  it  since  1 864  ? — No. 
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Did  it  continue  in  the  same  state  under  the  incoming    ^*  Miiw. 
tenants! — ^The  incoming  tenants  had  drained  part  of  the  &nn. 

(^ewn  tabular  statements  in  Appendix  to  Appeal  Case,  pp.  See  Appendix^ 
105-118). — ^Are  both  substantially  accurate  and  correct? — 
Yes. 

You  said  that  there  was  some  draining  going  on  after  you 
left  ?— Yes. 

Where  was  that ! — I  could  scarcely  particularise  all  the 
fields. 

Well,  but  has  any  substantial  diff<»rence  been  effected? — 
I  think  on  one  field  there  is  a  visible  difference,  but  the 
others  don't  appear  to  be  very  judiciously  done. 

Now  the  fieia  improved  was  not  one  of  the  four  fields  in 
question  ? — He  dramed  merely  6  acres  of  BackhiU  Park 

Now  was  that  improved  by  draining  ? — I  never  was  on  the 
field.    I  think  it  mi^ht  be  improved. 

Well,  did  the  soil  m  the  other  four  fields  continue  in  1864 
just  as  they  had  been  in  1857? — ^With  the  exception  of 
OldhamstocKs  Mains  Foreshot,  where  I  saw  a  visible  im- 
provement by  the  draining. 

I  am  speaKin^  of  the  four  fields.  They  were  just  in  1864 
what  they  were  m  1859 ! — ^Yes. 

Now  you  had  potatoes  in  the  previous  years  upon  various 
portions  of  the  rarm.  You  had  experience  as  to  how  much 
potatoes  you  could  get  firom  them ! — Yes. 

Did  you  cultivate  potatoes  to  any  very  large  extent! — No. 

What  was  the  reason  of  that? — Well,  they  were  not 
a  very  profitable  crop,  unless  during  the  last  years  of  the 
lease. 

Did  the  prices  gradually  get  better  during  the  last  years  i 
— ^Yes. 

Were  the  prices  very  good  in  1859-60 ! — They  were  selling 
from  13s.  up  to  20s.  per  boll. 

Was  there  any  reason  why  you,  in  previous  years  of  the 
lease,  had  not  much  potatoes  ? — I  had  stock  on  my  farm. 

Lord  Kvnloch. — ^You  found  that  more  profitable  for  you  ? 
— ^Yes ;  sometimes  I  had  a  few  acres  of  potatoes — sometimes 
10  or  12  acres.  « 

Your  servants,  I  suppose,  had  always  potatoes  on  the  farm  t 
— ^Yes,  every  year. 

The  10  or  12  acres  include  those  grown  for  the  servants! 
—Yes. 

The  servants  did  not  require  all  that  i — Oh  no ;  they  only 
got  2  or  2^  acres. 

The  servants  had  2  or  3  acres  altogether.  How  much  did 
you  allow  to  each  servant! — 1700  running  yards. 
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w.  Miller.  Can  you  tell  us  what  portion  of  an  acre  that  is  ? — It  is 
about  a  third  of  an  acra 

Can  you  tell  us  the  yield  of  potatoes  in  your  experience  on 
the  fimn — ^the  average? — Well,  my  father  used  to  plant  them 
without  manure,  and  sometimes  the  average  would  be  from 
30  to  40  bolls  per  acre  overhead. 

That  is  your  experience  on  the  farm,  both  during  your 
father's  time  as  well  as  your  own ! — Yes. 

Did  you  g:et  potatoes  from  the  very  fields  you  have  men- 
tioned to  us  in  previous  years  of  the  lease  ?— 1  had  potatoes 
on  Closehead  Park. 

When  was  that ! — In  1865. 

In  Hempy  Shot  in  1857  ?— Yes. 

Now,  how  much  did  Closehead  produce  per  acre  in  1 855  !— • 
Fully  40  bolls,  large  and  small.  I  had  not  the  whole  field, 
but  only  a  portion  of  it. 

Do  you  remember  of  making  a  sale  in  1855  of  potatoes 
from  Closehead  ? — I  sold  2000  boUs  to  Mr  Gilmour. 

What  price  did  you  get? — I  got  13s.  They  were  red 
potatoes. 

Are  red  potatoes  lower  priced  than  regents  ? — They  gene- 
rally are — sometimes  3s.  per  boll. 

What  kind  of  potatoes  did  you  intend  to  plant  on  this 
£Eurm  in  1859  if  you  had  been  allowed  ? — I  intended  to  have 
planted  regents. 

Lord  Kivloch. — That  is  a  better  kind  of  potatoes  than 
reds  ? — ^Yes. 

Mr  Clifford. — ^Do  you  get  equal  quantities  of  regents  as 
reds  from  the  acre? — Perhaps  a  Uttle  less  per  acre  of 
^regents. 

How  many  acres  might  there  be  in  Closehead  in  1855  ? — 
I  don't  exactly  remember,  but  I  think  there  would  be  5  or  6 
acres. 

Besides  selling  some  to  Mr  Gilmour,  you  used  the  potatoes 
for  yourself  and  servants  ?— Yes. 

What  kind  of  crop  of  potatoes  had  you  in  Hempy  Shot  in 
1857,  or  a  portion  of  it  ? — They  were  a  ffood  crop. 

What  would  be  the  ^eld  there  ? — I  uiink  about  40  boUs 
per  acra 

Now,  what  proportion  was  there  .between  the  large  and 
small  potatoes ?  You  take  40  bolls  as  the  gross  produce ; 
how  many  large  and  how  many  small  would  there  be  in  that 
quantity  ? — ^In  estimating  my  crop  of  potatoes  I  made  28 
bolls  large  and  8  bolls  small. 

Lord  Xirdoch, — ^It  is  the  40  bolls  you  ought  to  speak  of. — 
Three-fourths  large  and  one-fourth  small. 
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Mr  Clifford. — Had  you  any  potatoes  anywhere  else  in  the    w.  Mffler. 
year  1859  ? — I  had  no  potatoes  on  Oldhamstocks. 

But  had  you  some  elsewhere  \ — ^I  had  a  few  acres  in  Crom- 
wellhall,  also  held  under  the  defender. 

Which  is  immediately  adjoining  ? — Yes. 

How  many  acres  under  potatoes  there ! — 2  acres. 

And  what  was  the  produce  per  acre  there ! — 30  bolls  per 
acre. 

Was  that  worse  land  than  the  100  acres  you  intended  to 
have  taken  potatoes  from  I — It  was  much  shaded  with  trees 
on  the  under  side  of  the  field,  and  stony  rocky  eround. 

You  used  no  manure,  I  think,  at  Cromwellhall ! — No. 

I  think  you  sold  a  portion  of  these  potatoes ;  what  did  you 
get  I — They  were  red  potatoes,  and  I  sold  them  to  Mr  Robin- 
son at  13s.  per  bolL 

What  time  was  that ! — I  think  it  was  in  November  1859. 

That  was  immediately  after  hfting  ? — Yes. 

When  were  these  potatoes  planted  in  Cromwellhall! — I 
cannot  remember  the  exact  date,  but  they  would  probably 
be  planted  in  April 

Were  they  planted  soon  enough ! — Yes. 

To  get  a  good  crop  of  potatoes,  you  must  have  them 
planted  before  what  time,  to  give  them  fidr  play  \ — Before 
the  middle  of  April 

I  think  you  sold  some  small  potatoes  also  from  Cromwell- 
hall ! — I  got  8s.  per  boll  for  them. 

Both  01  these  were  reds? — Yes. 

Suppose  they  had  been  r^ents,  what  would  the  price  have 
been ! — At  that  time  when  Siey  were  sold,  perhaps  15s.  or 
16s.  per  boll. 

Now,  if  you  had  been  permitted  to  take  one-sixth  of  the 
£arm  in  potatoes,  tell  us  how  you  would  have  proceeded — 
how  you  would  require  to  have  manured  any  portion  of  these 
four  fields,  and  what  kind  of  manure  you  would  have  apj^ed! 
— Iput  dung  in  the  autiunn  of  1858  upon  28  acres. 

That  is  Closehead,  and  part  of  Wilk  Park,  12  acres ! — 
Yes. 

What  description  of  manure  did  you  apply  to  these  ? — 
Farm-yard  manure. 

How  much  per  acre  had  you  laid  upon  it? — 15  loads  per 
acre. 

Was  it  well-rotted  good  manure  ? — Yes;  it  was  dung  made 
from  the  straw  of  crop  1867. 

Now,  would  these  acres  that  were  so  manured  have  required 
any  other  manure  to  produce  a  good  crop  of  potatoes ! — 
They  would  have  grown  a  crop  wi  wout  any  artificial  manure. 
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Now^  how  did  you  intend  to  deal  with  the  rest  of  the  fields  ? 
—I  intended  to  have  given  them  artificial  manure. 

What  kind  of  artificial  manure  ? — ^I  intended  to  have  given 
guano. 

Any  bones  ? — ^In  my  estimate,  I  have  made  it  out  with 
guano  alone,  because  I  find  that  I  used  to  grow  much  better 
crops  of  turnips  with  guano.    I  found  it  to  suit  best. 

In  your  experience,  you  found  that  guano  could  raise  very 
good  crop  of  potatoes  ?— Yes. 

Now,  nad  you  means  for  sowing  a  crop  of  potatoes,  and 
for  cultivating  them,  and  afterwards  Uftin^  and  gathering 
them,  at  your  command  ? — ^I  could  have  got  it  I  could  have 
hired  people  and  horses  in  1859,  or  I  could  easily  have  pur- 
chased a  pair  or  two  of  horses,  if  I  had  not  been  interdicted. 
That  was  one  way  in  which  I  could  have  put  in  the  potatoes; 
but  I  had  enough  strength  on  the  farm  to  have  sown  these 
potatoes  in  time,  besides  preparing  the  300  acres  for  white  crop. 

What  strength  had  you  on  the  rarm  ? — Seven  pairs  of  horses. 

And  a  man  to  each  I  fiuicy  ? — Yes. 

And  then  you  had  other  servants  ? — I  had  a  man  for  cattle, 
and  a  shepherd,  and  so  on. 

Then,  would  your  purchasing  two  pairs  of  horses  have 
given  strength  enough  to  have  got  in  your  whole  potatoes  in 
time  ?— I  think  so. 

If  you  had  purchased  horses,  you  would  have  disposed  of 
these  afterwards  ? — I  could  have  sold  them  at  the  sale. 

You  had  a  sale ! — I  had  a  sale. 

Did  you  sell  your  own  horses  at  it  ? — Yes. 

And  got  good  prices  ? — ^Yes,  they  sold  very  well. 

Could  you  have  hired  horses? — ^Yes,  I  could  have  got 
horses  fi'om  Innerwick  Mains,  and  other  places  in  the  neigh- 
bourhood ;  and  I  actually  hired  additional  strength  to  put  in 
my  white  crop. 

Then  additional  hands  would  have  been  needed  ? — ^Yes. 
Another  way  I  could  have  sown  these  potatoes,  had  I  been  a 
very  poor  man,  and  not  able  to  purchase  horses,  was,  that  it 
was  very  customary  in  this  part  of  the  county  to  get  assist- 
ance firom  neighbours,  but  which  I  did  not  ask  That  would 
have  enabled  me  to  have  sown  my  barley  and  wheat  crop, 
and  enabled  me  to  have  sown  potatoes  witn  my  own  horses, 
and  get  my  labour  in  advance ;  but  I  did  not  do  that 

I  suppose  you  were  able  to  purchase  horses! — I  never 
tried  it. 

Then,  about  the  hands  which  would  have  been  required 
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for  cultivating  one-sixth  of  the  ferm  in  potatoes.     Would    ^-  ^i^^r. 
you  have  had  any  difficulty  in  getting  hanos  ? — I  think  not. 

Now,  you  hare  already  told  us  that  you  were  interdicted 
from  talung  any  part  of  these  acres  in  potatoes.  Have  you 
made  up  an  estimate  of  the  loss  you  have  sustained  ? 

Lora  Kirdoch. — I  would  like  to  make  it  very  clear.  Did 
I  understand  that  300  acres  were  left  without  crop  ? 

Mr  Oifford, — In  1859  you  had  300  acres  in  white  crop?— Yes. 

If  your  Lordship  will  take  p.  110  you  will  find  it. 

Witneaa. — The  mcoming  tenant  got  the  100  acres  to  make 
anything  he  Uked  of  them. 

Lord  Kirdock. — ^That  is  substantially  the  question,  if  the 
100  acres  were  given  over  to  the  incoming  tenant. 

Mr  Oifford. — In  the  last  year  of  your  lease,  in  1869,  all  that 
you  got  was  SOI  acres  of  white  crop  ? — Yes. 

You  gave  over  to  the  incoming  tenant  the  houses  and  the 
grass  at  Whitsunday,  and  also  the  fallow ;  and  besides  all 
that  the  incoming  tenant  got  100  acres,  which  you  would 
have  taken  potatoes  from ! — ^Yes. 

Lord  KiTdoch. — ^And  you  got  nothing  ? — No. 

Mr  Oifford. — Did  you  pay  full  rent ! — Yes. 

Well,  then,  have  you  maae  up  an  estimate  of  the  produce 
of  one-sixth  of  the  farm,  shewing  the  sum  that  you  now  claim  ? 
Now,  just  take  your  own  way,  and  tell  the  jury  how  you  make 
up  the  calculation  of  what  you  claim.  In  the  first  place,  tell 
the  jury  how  many  acres  you  calculated  from  ? — Shall  I  read 
from  the  statement ! 

Well,  you  may. — ^I  estimated  for  97  acres,  consisting  of 
Backhill  Paik,  26*62  acres ;  Wilk  Park,  20-59  acres ;  Close- 
heBui  Park,  16*15  acres;  and  part  of  Hempy  Shot,  33*64 
acres — which  in  all  makes  97  acres. 

SolicUor-Oeneral. — ^You  make  this  33*64  just  to  bring  out 
the  97  ? — ^I  estimated  the  produce  per  imperial  acre,  which 
wotdd  be  on  an  average  26  bolls  large  potatoes,  at  16s.  per 
boll,  making  jP20  :  16s.,  and  then  8  bolls  small  at  Ss.  per 
boll,  making  £3 :  4s. — which  together  gives  £2i  per  acre, 
and  which,  for  97  acres,  makes  ^2328. 

Mr  Oifford. — ^That  is  the  gross  produce  and  the  gross  sum 
which  would  have  been  realised  for  that? — Yes. 

At  what  period  of  the  season  did  you  take  these  prices  of 
16b.  and  8s.  ?  Was  it  the  early  part  or  the  later  part  of  the 
season  ? — I  took  the  average  of  the  whole  year.  Trom  Nov- 
ember to  April  the  price  was  higher  than  what  I  now  daim, 
Imt  I  made  up  an  average  at  16s.  I  made  out  this  fr^m 
various  information — ^from  the  Scoiaman  and  other  informa- 
tkm— which  brought  out  1 7s. 
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w.  Mffler.  So  that  16s.  is  a  very  moderate  estimate  of  the  price? — 
Yes. 

Now,  how  did  you  estimate  the  expense  per  acre  which 
would  have  been  the  cost  of  getting  that  crop  ? — I  calculated 
2^  bolls  of  seed  at  16s.  per  boll,  which  makes  £2. 

Then  labour  ? — My  estimate  is  exclusive  of  the  first  plough- 
ing. 

Why  did  you  exclude  the  first  ploughing  ? — Because  my 
land  was  all  ploughed  in  autumn.  I  make  the  labour,  in- 
cluding carting  and  everything,  J'S :  1 5 : 4. 

Is  that  so  calculated  to  include  everything ! — Yes ;  being 
altogether  .f'd :  15  :  4. 

Does  that  include  the  whole  expense  of  putting  in  the 
crop  ? — Yes. 

In  short,  everything  that  requires  to  be  done — ^taking  to 
market  and  everything ! — Yes. 

Now,  have  you  estimated  these  prices  at  a  liberal  scale. 
Could  you  have  done  it  for  that  sum  yourself! — I  think  so. 

That  comes  altogether  to  £5\'\b\^  per  acre  for  seed  and 
labour ! — Yes. 

Then  there  are  97  acres,  which  would  come  to  £&59  :  7 : 4 
at  that  rate.  Now  as  to  the  manure,  how  did  you  estimate 
that  ?    Just  tell  us  the  way  you  did ! 

Lord  Kvnloch. — Do  you  include  or  do  you  exclude  the 
farm-yard  manure  previously  in  the  ground? — It  is  ex- 
cluded. 

Mr  Clifford. — That  you  had  already  put  on  the  ground, 
and  didn't  require  to  do  that  again. 

Now,  besides  farm-yard  manure,  have  you  allowed  any- 
thing for  manuring  the  28  acres  which  got  that  farm-yard 
manure  ? — ^I  allowed  2  cwt.  of  guano  per  acre  to  the  28  acres. 

And  what  did  it  cost  per  cwt.? — 13s. — that  is  ^1 :  6s.  per 
acre,  which  gives  jP36  :  8s.  to  the  28  acres. 

Then  the  remaining  acres  come  to  69.  How  did  you 
deal  with  them  ? — I  intended  to  have  given  them  5  cwt.  of 
guano  per  acre,  at  the  same  price  of  13s.,  which  comes  to 
£S :  5s.  per  acre ;  and,  together,  amounts  to  j^224 :  5s. 

So  that  the  total  expense  of  manure  would  be  <f  820, 
which,  deducted  from  d£'2328,  leaves  a  profit  of  ^1508. 
Now,  do  you  consider  that  a  fair  and  moderate  estimate  of 
the  loss  you  sustained  by  being  prevented  from  taking  97 
acres  of  potatoes  i — I  think  so. 

Suppose  you  had  got  97  acres  of  potatoes,  do  you  believe 
that  you  could  have  made  that  money  out  of  them  in  the 
market  ? — I  think  so. 

And  when  would  you  have  made  that  price — ^by  what 
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time  ? — By  1st  January  1860  ;  but  that  is  the  average  of  the    w.  MiUer. 
whole  prices. 

I  suppose  you  would  not  have  sold  the  whole  potatoes,  if 
you  had  got  them,  all  at  once ! — Oh  no,  I  would  have  pitted 
them. 

And  sold  them  by  degrees  i — ^Yes. 

Is  the  district  in  which  your  farm  is  situated  a  good 
potato  district  ? — ^Yes. 

It  is  on  the  borders  of  what  is  called  the  red  land ! — 
Yes. 

Do  your  neighbouring^farmers  take  a  large  proportion  of 
potatoes  i — ^Mr  Scott  of  ralmerton  takes  large  crops  of  pota- 
toes. 

My  question  was,  do  the  neighbouring  £Einners  take  large 
crops  of  potatoes ! — I  know  Mr  Scott  and  Mr  Bishop  do  so,  but 
I  don't  know  the  extent  of  acreage. 

Do  you  think,  from  your  knowledge  as  a  &rmer,  that  it 
would  have  been  injurious  to  the  land  to  have  taken  one- 
sixth  of  the  farm  in  potatoes  that  year  ? — I  think  not 

In  your  opinion,  would  it  have  been  against  the  rules  of 
good  husbandry  ? — ^No. 

In  all  other  respects  you  left  the  farm  in  terms  of  the  lease  ? 
-Yes.  .  . 

CroeS'examimsdby  SoUcitor-Oenerai. — ^You  had  in  white 
crop  in  1859  301  acres? — ^Yes. 

That  was  as  near  as  possible  one-half  of  the  jGftrm,  look- 
ing to  the  subdivision  of  the  fields  ? — ^Yes  ;  no  tenant  of  a 
£Etrm  can  have  the  exact  number  of  acres  which  must  be  in 
particular  crops. 

I  quite  understand  that ;  and  I  suppose  that  5  or  6,  or  even 
10  per  cent,  one  way  or  another,  is  not  complained  of ;  but, 
in  point  of  fitct,  you  had  rather  over  300  acres  in  white  crop  f 
— ^Yes. 

And  you  reaped  that  crop,  and  turned  it  to  account  in  the 
usual  way  ? — Yes. 

Can  you  tell  me  what  was  the  gross  proceeds  of  that,  with- 
out deducting  expenses  of  the  com  crop  of  that  year !  You 
have  given  us  an  estimate  of  what  you  might  have  had  by 
another  crop  which  you  had  not  upon  the  £Eu:m ;  now,  I  want 
to  know  what  you  made  from  the  crop  which  you  had  upon 
upon  the  farm ! — Has  that  any  bearing  upon  the  question ! 
Is  it  relevant  ? 

Lord  Kirdoch* — I  think  it  is  exceedingly  relevant 

WUnssa. — ^I  think  it  was  something  about  £1 900  odds. 

SolicitoT'OeTural. — ^And  what  would  be  the  expense  of  seed 
and  labour  I — I  have  not  made  any  calculation  upon  it. 

D 
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No ;  but  you  would  be  able  to  gfive  me  a  pretty  shrewd 
guess  at  it ! — I  might  give  you  my  impression.  I  would  say 
£2  per  acre. 

tW  would  be  about  ^600.  That  is  what  you  mean  ? — 
Yes. 

So  that  the  clear  return  from  white  crop  was  £\  300  in  that 
year,  and  you  expected  a  clear  return  of  i?1508  from  the 
fallow  land,  that  is,  black  crop  ;  that  would  have  been  a  dear 
return  of  j£^2808  that  year  upon  the  crop ! — Yes. 

You  have  rent  to  pay  out  of  that  ? — i  es. 

Now,  your  average  rent  was  j?664.  That  would  give  a 
clear  profit  upon  the  crop  lands,  at  that  rate,  of  ^21 44.  Now, 
there  is  one  other  thing  to  be  taken  into  calculation  here. 
It  was  a  stock  farm  to  a  great  extent ! — ^Yes. 

In  what  proportion  was  it  an  arable,  and  in  what  pro- 
portion was  it  a  stock  farm  ? — It  varied,  according  to  the 
rotation. 

What  proportion  of  rent  do  you  attribute  to  the  stock  part 
of  the  farm,  and  what  proportion  to  the  remainder  ? — I  cannot 
answer  that 

About  a  half  of  it ! — I  cannot  answer  that. 

Well,  can  you  answer  me  this  ?  You  had  that  lease  from 
1840  to  1858 ;  which  was  the  most  profitable,  the  stock  part 
of  it  or  the  crop  part  of  it? — When  com  was  selling  high,  it 
was  very  profitable  for  com. 

Yes,  and  when  cattle  were  selling  high,  it  was  very  profit- 
able for  cattle.  Were  the  profits  from  stock  as  large  as  the 
profits  from  the  com  ? — I  cannot  answer  it 

They  came  so  near  each  other,  that  you  cannot  answer ! — 
I  have  not  made  a  calculation. 

If  the  one  had  been  much  greater  than  the  other,  you 
would  have  been  able  to  make  a  calculation.  Were  tney 
much  about  the  same  thing  i — I  cannot  say. 

But  in  this  year,  1859,  what  you  look  to  as  clear  profit  of 
the  crop  land,  after  paying  your  rent,  and  without  taking  the 
stock  into  account  at  all,  was  ^£^21 44  ? — ^Yes. 

Did  you  ever  consider  it  in  that  way  ? — ^I  have  never  made 
any  calculation. 

You  did  not  expect  to  make  so  much  out  of  the  fium  that 
year  I  fancy ! — ^I  aon't  think  it  is  much  at  all,  for  £5  an  acre 
for  grain  is  not  a  great  crop ! 

Did  you  ever  make  as  much  as  that  in  one  year  of  the 
lease — that  is,  £21 M — after  paying  your  rent ! — No. 

Did  you  ever  make  as  much  as  that  off  your  crop  land,  after 
paying  rent,  in  any  two  years  ? — ^I  beg  to  recal  what  I  said 
to  that  other  question.    In  those  years  during  the  Crimean 
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war  I  have  no  doubt  that  the  profits  of  the  £Eurm  would  be    ^*  wxkr. 
^2000,  because  I  realised  profit  from  the  com  land  of 
^1000. 

And  what  did  you  make  off  the  rest  of  the  crop  that  year! 
— ^That  was  the  profit  of  all  the  &rm. 

I  am  speaking  of  crop  lands — com,  wheat,  and  potatoes. 
You  used  to  feed  stock,  I  suppose.  Now,  off  the  crop  land, 
and  without  regard  to  the  stock,  did  jou  ever,  in  any  one 
year,  make  jE'2000  ? — I  have  no  sufficient  recollection  of  it 
i  cannot  answer  it 

But  had  you  ever  by  your  crops — ^not  speaking  of  stock 
just  now,  which  is  another  thing — but  by  crops  which  you 
brought  to  market,  did  you  ever,  in  any  two  years  during  the 
lease,  make  ^2000?— I  could  answer  that,  but  I  cannot 
answer  it  so  correctly,  because  I  have  not  my  books  before  me. 

Lord  Kirdoch. — ^You  cannot  say  from  recollection  that 
you  made  ^^2000  in  any  one  or  two  years  ? — ^Yes. 

SolidtoT'QeTieTxd. — ^That  is  white  crop  that  you  made  the 
j£^2000  off  in  the  year  of  the  Crimean  war ;  but  just  attend 
to  this  before  you  quite  conclude  yourself,  Mr  Miller.  Do  you 
mean  after  paying  your  rent,  or  before  paying  it  ? — I  cannot 
say,  my  lora. 

Lord  Kirdoch, — When  you  cannot  speak  positively  about 
any  matter,  always  sa^  that  vou  are  not  sure  about  it ;  but 
state  everything  that  is  asked  you  as  near  as  your  recollection 
serves.  It  is  exceedingly  relevant,  and  therefore  I  cannot 
stop  him,  and  you  must  answer  the  questions  put  from  the 
best  of  your  recollection ! — ^I  cannot  recollect 

SolicitoT-OeTieTal. — The  question  is  this — ^In  that  last 
year  during  the  Crimean  war,  when  you  made  a  profit  of 
jPIOOO  off  uie  white  crop  alone,  do  you  mean  that  you  made 
that  profit  after  paying  your  rent,  or  that  you  had  to  pav 

Jrour  rent  out  of  it,  or  do  you  not  recollect  ? — I  cannot  recol- 
ect  the  amount  of  crop  sold ;  but  I  sold  that  year  for  com 
and  for  cattle.  You  wish  me  to  answer  what  1  realised  for 
tJbat  year  for  com  and  cattle,  which  I  cannot  satisfiEu^torily 
answer  nor  recollect  o£ 

I  am  quite  content  with  that.  I  want  you  to  tell  me  about 
the  condition  of  this  farm,  which  is  a  stock  farm  and  a  crop 
fiEum.  My  understanding  is  that  it  was  just  as  much  a  stocK 
&rm  as  a  crop  &xm — that  it  was  a  mixed  hem,  and  it  was  so 
mixed  that  the  one  was  just  about  equal  to  the  other ;  and 
that  the  tenant  looked  to  the  stock  and  crop  equally  to  pay 
his  rent.    Is  it  so ! — ^Yes. 

You  were  asked  by  Mr  Oifford  to  answer^no  doubt  very 
correctly — ^that,  looking  to  the  clause  of  the  lease  which  he 
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w.  MiUer.  read  to  you,  you  as  a  practical  fanner  understood  that  you 
were  pemiiMed  to  adopt  the  six-shift  course  of  husbandry  ? — 
Yes. 

But  I  suppose  you  did  not  mean  that  you  were  bound  by 
the  lease  to  adopt  the  six-shift  course! — No;  I  was  not 
bound. 

You  were  at  liberty  but  you  were  not  bound ! — Yes. 

In  short,  I  suppose  you  understood  that  as  a  practical 
farmer  you  were  at  liberty  to  adopt  any  course  you  liked 
that  was  consistent  with  the  rules  of  good  husbandry  ? — Quite 
so. 

You  were  at  liberty  to  adopt  any  shift  you  liked  consistent 
with  the  rules  of  good  husbandryy  including  the  six-shift? — 
Yes. 

Now,  during  the  whole  currency  of  your  lease,  down  to  the 
last  year,  1859,  you  adopted  substantially  the  five-shift  ?-^Not 
at  all. 

I  thought  you  said  so  ? — My  answer  to  Mr  Gifford  was, 
sometimes  the  four  and  five  and  sometimes  the  six-shift 
even,  for  I  used  to  grow  potatoes  and  beans,  and  was  not 
confined  by  the  terms  of  tne  lease  to  any  particular  course 
of  cropping.  It  was  quite  open  that  I  could  adopt  any  course 
accoraing  to  the  rules  of  good  husbandry. 

Now,  that  you  have  said.  Just  lay  aside  the  terms  of  the 
lease  for  a  moment  and  confine  your  attention  to  what  you 
did.  Did  you  ever  adopt  the  six-shift  course  before  the  year 
1859  ? — In  some  fields  I  used  to  grow  on  the  six-course  rotation. 

Now,  just  take  the  whole  farm.  Did  you  ever  take  a  six^ 
shift  as  to  the  whole  farm  before  the  year  1859  ? — ^No. 

But  you  say  you  did  adopt  the  six-shift  with  reference  to 
some  fields  before  that  ? — Some  particular  fields. 

What  were  the  fields  in  whicn  you  adopted  the  six-shift 
before  1 859 — your  tabular  statement  may  assist  you,  perhaps  ? 
Tell  me  the  first  year  in  which  vou  adopted  the  six-snift 
in  any  field,  and  tell  me  what  field  it  was  ? — I  had  part  of 
West  Damhead. 

When  did  you  begin  the  shift  with  it  ? — ^I  think  previous  to 
1852.  It  is  not  in  the  tabular  statement,  but  it  was  before  1 852. 

How  much  of  it  ? — I  think  a  half  of  the  field. 

The  whole  field  is  25  acres  ? — Yes. 

So  that  the  half  which  you  put  into  the  six-course  shift 
was  about  12^  acres  ? — ^Yes. 

And  did  you  continue  that  in  the  six-shift  for  six  years  t 
-No.  ^ 

What  do  you  mean,  then ! — ^I  mean  that  I  took  beans  after 
oats. 


37 

But  you  did  not  carry  any  part  of  that  field,  or  any  other    w.  Miller. 
field,  through  the  six-shift  course  ? — Yes. 

Any  other  field! 

Lonrd  Kvnloch. — It  is  only  upon  that  one  occasion  that  you 
deviated  then  ? — ^Yes. 

SoUcitor-Oeneral, — Now  was  there  any  other  field  that  you 
did  that  with  ? — I  think  there  was  part  of  a  field  at  Oldham- 
stocks  Mains ;  but  I  admit  that  1  did  not  follow  the  six-shift 
rotation. 

You  never  resorted  to  the  six-shift  rotation  until  the  year 
1859  ?— No. 

Now,  was  I  quite  right  in  saying^  that  the  rotation  which 
you  followed  was  substantially  tne  five-shift  ? — No. 

The  expression  which  you  used  formerly  was  usually  the 
five-shift  ? — K  you  refer  to  the  tabular  statement,  some  nelds 
were  four  and  some  five  years  in  grass. 

I  know  that  we  will  get  it  all  by  the  tabular  statement ; 
but  is  it  correct  or  not  correct  to  say  that  you  usually  fol- 
lowed the  five-shift  during  these  years  ? — Principally  it  was 
the  five  rotation,  but  many  years  it  was  the  four  rotation,  as 
you  will  obs^re  firom  the  tabular  statement 

I  don't  doubt  it  in  the  least ;  but  do  you  mean  to  say  that 
it  is  not  according  to  the  fsi/ct  that  you  substantially  culti- 
vated that  farm  according  to  the  five-shift  course? — I  say 
distinctly  not ;  it  would  merely  be  correct  to  say  that  it  was 
principally  according  to  the  five-shift 

Now,  wny  did  you  follow  the  five-shift  principally,  and  the 
four-shift  occasionally,  and  never  the  six-shift? — Because  it 
was  a  stock  fiEurm. 

Did  you  think  it  was  best  for  the  farm  ? — ^It  would  appear 
so.    It  was  best  for  my  interest. 

You  followed  that  course  of  cultivation  which  was  most  for 
your  interest  ? — Yes. 

Was  the  course  which  you  followed  the  best  for  the  fiwm  ? 
— I  should  think  so. 

It  was  best  both  for  the  farm  and  for  you  ? — ^Yes. 

What  is  the  nature  of  the  soil  of  that  farm  generally  ? — 
About  300  acres  is  fit  for  growing  turnips  on,  and  the  other 
half  consists  of  clay. 

Well,  but  is  it,  generalhr  speaking,  a  light,  gravelly  soil? 
— ^I  would  say  about  a  half  of  it  is. 

Now,  what  is  the  character  of  the  other  half? — It  is  com- 
posed of  clay  and  moor  soil. 

With  a  hght,  gravelly  soil,  is  a  six-shift  course  a  good 
course^  having  regard  to  good  husbandry  ? — Yes, 
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w.  BiiiUr.  Do  you  sav  so,  Mr  Miller  ? — I  think  so,  if  vou  take  any 
of  the  neighbouring  farms. 

You  say  that,  in  your  opinion  as  a  &rmer,  a  six -shift  is  a 
good  shifb — ^a  good  course  of  husbandry  with  a  light,  gravelly 
soil ! — I  say  so. 

Is  it  also  a  good  course  with  a  heavy  clay  soil  ? — ^Tes. 

Is  it  a  bad  course  with  any  kind  of  soil  at  all  ? — No. 

According  to  your  opinion  as  a  skilled,  practical  &rmer, 
a  six-shift  course  is,  as  a  matter  of  good  husbandry,  a  eood 
course  of  cropping  with  any  kind  of  soil  whatever ! — ^If  the 
soil  is  suitable. 

Is  there  any  soil  for  which  it  is  not  suitable  ? — It  is  not 
suitable  for  moor. 

Tou  mean  such  land  as  you  have  some  of? — Yes,  a  small 
proportion  of  the  farm. 

It  is  not  a  good  course  for  lands  which  are  not  arable  at  all? 
(Laughter.)  Is  there  any  kind  of  soil  for  which  a  five-shift 
course  is  better,  as  a  matter  of  good  husbandry,  than  the  six- 
shift  ? — ^The  five-shift  husbandry  is  a  good  course  for  any  land. 

Lord  Kvnloch. — The  question  is — Is  there  any  description 
of  land  for  which  the  five-shift  is  better  than  the  six?— The 
five  is  more  favourable  to  the  land. 

That  is  not  the  question  yet.  Is  there  any  land  which  is 
better  cultivated  by  the  five-shift  than  by  tne  six-shift ! — 
There  is  some  land  that  pays  better  to  grow  on  the  five-shift 
than  on  the  six — Ingh  land,  and  in  a  hi^h  country. 

Then,  I  suppose,  it  is  according  to  the  rules  of  good  hus- 
bandry to  follow  that  course  which  is  best  for  the  land  ? — ^I 
shoula  say  so. 

What  is  the  common  course  of  rotation  with  the  best  farms 
in  East  Lothian — I  mean  fitrms  in  the  low-lying  country  ? — 
The  six  rotation. 

With  the  fine  land  in  the  country  ?  I  suppose  it  is  the 
finest  land  in  Scotland  ? — There  is  none  better. 

And  that  is  the  best  course  for  such  land  ? — Yes. 

Oldhamstocks  is  not  land  of  that  description  ? — ^The  farm 
of  Oldhamstocks  is  a  fine  climate. 

What  is  the  general  rent  per  acre  of  the  best  com  land  in 
East  Lothian  ? — I  suppose  £4iU)  £5;  and  I  think  the  rent 
of  this  farm  is  a  fraction  over  j^l  per  acre. 

Do  you  think  Oldhamstocks  would  let  for  £4i  to  £5  per 
acre ! — It  has  never  done  so  yet. 

That  would  take  something  off  the  profits.  Did  you  pay 
too  little  for  it  ? — ^I  would  not  answer  that  question. 

Was  it  worth  more  than  you  paid  for  it? — ^it  would  appear  so. 
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What  would  hare  been  the  fair  rent  of  it  when  you  had    ^-  ^smer. 
it? — I  consider  that  is  not  a  &ir  question. 

As  much  as  any  honourable  man  would  give?— I  found 
that  fiEmn  too  high  rented  in  1849-50,  when  prices  were  low. 

I  don't  doubt  that  statement,  and  that  it  was  a  very  fair 
rent. — I  happened  to  have  a  farm  from  the  Earl  of  Hadding- 
ton, and  he  gave  me  a  deduction  of  15  per  cent,  but  Mr 
Hunter  of  Thurston  gave  nothing.    (Laughter.) 

You  did  not  make  over  ^2000  clear  profit  by  the  crop  that 
year? — ^No,  I  only  sold  j?500  worth  of  grain  off  the  whole  fisurm. 

Now,  have  the  goodness  to  tell  me  what  you  understand 
by  fallow  land  t  I  think  I  know  what  it  means,  but  I  want 
to  know  whether  you  and  I  are  at  one  on  the  subject — 
Fallow  is  land  to  be  in  green  crop. 

You  mean  the  land  that  has  been  prepared  and  manured 
to  receive  a  green  crop  ? — Yes. 

I  suppose  vou  had  no  &llow  ujpon  your  £Eirm,  during  any 
part  01  your  lease,  of  this  particular  kind  of  summer  fellow, 
the  land  being  prepared  to  receive  no  crop  at  all,  which  is  to 
lie  idle  until  it  is  taken  for  sowing  a  com  crop  ? — ^During  the 
first  part  of  the  lease  my  father  used  to  have  a  small  portion 
of  bare  fallow,  but  not  for  many  years,  before  it  was  sown 
with  the  green  crop. 

But  was  it  land  which  was  prepared  to  receive  green  crop 
— ^Yes. 

What  did  you  call  land  which  was  prepared  to  raise  pota- 
toes ?— Black. 

No,  no !  What  did  you  call  the  land  ?—  I  don't  understand 
you. 

The  land  that  was  prepared  to  receive  turnips  you  call 
fiJlow.  Where  the  land  was  prepared  to  receive  potatoes 
what  did  you  call  it  ? — Black. 

Is  that  the  name  of  the  land  ? — That  is  the  name  of  the 
crop  in  the  rotation. 

You  call  turnips  ereen  crop,  and  you  call  potatoes  black 
crop ;  the  land  whicn  is  prepared  to  receive  turnips  you  call 
fidlow  land — What  do  you  (xlH  the  land  prepared  to  receive 
potatoes ! — I  never  heard  of  any  name.  I  would  never  call 
It  fsdlow  ground.  I  never  heard  it  called  fallow  ground  in 
all  my  liie. 

Did  you  ever  hear  of  Stephen's  jBoofc  of  ihe  Farm  ? — Yes. 

Does  he  ever  call  it  by  any  other  name?-I  don't  re- 
member. 

You  have  heard  many  names  I  daresay  that  you  don't  re- 
member, but  did  you  ever  hear  of  potatoes  being  called  a 
fiillow  crop  ? — No. 
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w.  MiUer.        Do  you  really  say  that,  Mr  Miller  ? — I  call  potatoes  a  black 
crop. 

Ay,  and  you  call  turnips  a  green  crop.  Did  you  ever 
hear  turnips  called  fSEdlow  ? — Yes,  fallow  and  green  are  alike. 

You  have  heard  potatoes  called  a  black  crop— Did  you 
ever  hear  them  called  a  fidlow  crop  ? — Never. 

Now,  do  you  really  swear  that.  Did  you  never  hear  pota- 
toes as  well  as  turnips  called  a  fidlow  crop ! — They  may  be 
sometimes  called  so  in  the  same  rotation. 

Are  they  not  universally  called  afaUow  crop? — ^Decidedly  not 

This  is  a  rare  thing  ? — I  never  heard  of  it. 
*  Never  heard  of  it  at  all  ? — ^No,  not  in  the  way  you  state  it. 

Lord  Kirdoch. — The  question  is — What  have  you  heard  t 
Did  you  never  hear  potatoes  called  a  £ei11ow  crop  by  any- 
body ? — I  have  not 

&)licitor-OeneraZ. — Does  not  Mr  Stephen  in  his  Book  of 
the  Farm  always  call  potatoes  a  fallow  crop ! — I  cannot  say. 
I  do  not  remember  seeing  it. 

Now,  you  intended  to  grow  97  acres  of  potatoes  in  the 
year  1859 ;  but  what  is  the  largest  quantity  of  potatoes  that 
you  ever  grew  upon  that  &rm  in  any  one  year  before  ?— 
From  10  to  12  acres. 

So  that  in  1859  you  intended  to  grow  nearly  ten  times  as 
many  as  you  had  ever  done  before  ? — That  has  been  decided. 

Never  mind  what  has  been  decided.  We  intend  to  make 
a  more  particular  investigation  into  the  subject  ? — ^You  in- 
tend to  supersede  the  House  of  Lords. 

Well,  in  how  many  years  altogether  from  the  time  you 
came  to  the  fiirm  until  1859  did  you  grow  potatoes  ? — Every 
year. 

In  how  many  years  had  you  as  many  as  10  acres  ? — I  think 
I  could  find  out  that  on  reference  to  tne  table. 

It  won't  take  you  very  long.  It  was  just  two  years  I  think. 
Is  not  that  the  thing  ? — Well  I  don't  think  I  had.  I  was 
^oing  to  refer  to  the  tabular  statement  to  say  you  will  see  it 
m  1856 — ^potatoes  in  Hungeredge  Park.  It  states  there— if 
you  will  be  so  good  as  look  to  West  Croft — the  potatoes  is 
stated  there  as  6*82.  Hungeredge  Park  contains  10*78 
acres,  but  it  was  not  all  potatoes. 

Now,  during  every  year,  that  is  to  say,  in  almost  every  year 
of  the  lease,  the  only  notatoes  you  had  were  potatoes  for  the 
servants  ? — And  myse^.  You  intend  to  give  me  none  in 
1859  at  anyrate. 

I  have  no  intention  on  the  subject  Now,  in  these  years, 
when  you  had  your  servants'  potatoes  and  your  own,  how 
much  was  there  under  potatoes! — From  4  to  5  acres  idtogether. 
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And  those  years  you  have  meutioned  were  the  only  years    w.  wfiUw. 
you  sold  any,  and  they  were  reds  both  years ! — ^Yes. 

Mr  Clifford. — ^Ask  him  how  much  more  they  would  have 
brought  if  they  had  been  regents.  I  think  he  said  some- 
thing like  2s.  a  boll. 

SoUdtor-Oeneral, — Why  did  you  not  plant  regents  when 
they  brought  the  biggest  price  ?  There  must  have  been  some 
difference  ? — There  were  more  per  acre. 

You  planted  reds  as  likely  to  be  the  most  profitable  I 
fancy ! — I  planted  them  because  they  were  the  largest  crop. 

And  if  you  had  planted  regents,  although  you  might  have 
got  the  largest  price,  there  would  either  have  been  more  ex- 
pense attendant  on  growing  them,  or  you  would  have  had  a 
smaller  crop>  What  potatoes  did  you  intend  to  plant  in 
1859  ?— Regents. 

Why  ? — ^They  would  sell  better. 

That  did  not  occur  to  you  in  the  former  years.  Why  did 
you  plant  the  reds  in  preference  in  the  former  years  ?— Be> 
cause  I  had  a  larger  crop. 

In  the  two  former  years  when  you  sold  potatoes,  you 
thought  red  would  be  most  profitable.  Why  did  you  think 
otherwise  in  1859  ? — Because  I  was  growing  them  for  sale. 
The  reds  were  more  suitable  for  cattle. 

Are  tares  a  black  or  a  green  crop ! — Black  crop. 

Would  you  look  at  your  table  at  p.  108 !  In  the  Closehead 
Park  you  nad  tares  in  1854  ? — Yes. 

Ana  you  had  potatoes  in  1855 ! — ^Yes. 

That  is  two  black  crops  running? — A  small  portion  of 
potatoes. 

Nay,  tares  out  of  thewholefield! — That  is  notoorrectlystated. 

Black  crop  and  green  crop  we  call  fidlow,  but  the  &fA  is, 
you  had  tares  in  1 85*4,  and  potatoes  in  1855  in  that  field  t — 
Tares  are  generally  sown  along  with  oats. 

But  can  you  make  anything  else  of  it  i  Is  it  worth  struggling 
about  that  you  had  two  black  crops  in  the  same  field  ? — The 
year  affcerwards.    * 

A  black  crop  the  year  before,  and  a  black  crop  the  year 
afterwards,  makes  two  black  crops  running  I  think  i — Out  of 
a  small  portion. 

Very  possibly ;  but  is  not  that  contrary  to  your  lease  I 
There  is  only  one  black  crop  allowed  ? — ^Yes. 

I  think  it  is.  Well,  what  s  the  use  of  fighting  about  it  i 
Was  the  fact  of  your  having  potatoes  in  Closehead  in  1855 
contrary  to  the  provisions  of  your  lease! — A  very  small 
portion  of  it. 

Now  you  say  that  you  intended  to  plant  potatoes  in  Hempy 
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w.  Miller.  Shot  in  1869.  WhatwasHempy  Shotinin  1858!— It  was  in 
white  crop  in  1858 — ^wheat  ana  barley. 

And  was  the  white  crop  sown  down  with  grass  seeds ! — ^Yes. 

Then  you  had  young  grass  in  1 859  ? — On  that  field — ^yes. 

And  you  pastured  it,  did  you  not  ? — ^I  pastured  it  up  to  the 
26th  of  May  1859. 

When  you  left  the  pasture  land  ? — ^Exactly. 

You  could  not  well  pasture  it  any  longer  ? — ^I  had  right  to 
have  the  field  in  black  crop,  but  not  in  grass. 

But,  in  point  of  fact,  Hempy  Shot  was  sown  with  com  in 
1858,  and  along  with  Uie  com  grass  seeds  were  sown ;  and 
it  was  young  grass  in  1859,  and  you  pastured  it  accordingly 
down  to  Whitsunday,  when  you  left  ? — Yes. 

And  your  intention  was  to  plough  up  the  young  grass  and 
plant  potatoes  in  that  field  ? — Yes. 

Did  you  ever  hear  of  such  a  thing  being  done  ? —  Frequently ; 
I  have  done  it  myself 

You  have  planted  two  black  crops  running  yourself? — 
Even  that  was  favourable  to  the  land,  such  as  the  way  I  have 
done  it,  taking  a  few  tares. 

Can  you  teU  me  any  farmer  in  East  Lothian  that  you  ever 
heard  of  ploughing  up  young  spring  grass  and  planting 
potatoes  on  the  place !  Just  mention  the  best  instance  th^ 
occurs  to  you,  but  give  me  the  best  i — I  think  it  is  quite 
common  to  do  so. 

Well,  give  me  any  man  that  has  done  it  Grass  seeds  are 
sown  along  with  white  crop,  and  in  the  spring  when  the 
young  grass  is  up,  the  whole  thing  is  ploughed  up  and 

Sotatoes  planted.  You  say  that  is  quite  common ! — ^I  have 
one  it  frequently  myself  when  I  was  in  Berwickshire ;  but 
I  don't  remember  anybody  doing  so. 

But  you  have  done  it  yourself  when  m  Berwickshire,  and 
never  in  East  Lothian ! — I  don't  remember  of  doing  it 

I  may  take  it  as  being  good  fEurming  according  to  the  rules 
of  good  husbandry  to  plough  up  young  grass  in  the  last 
year  of  a  tenant's  lease  and  plant  potatoes  ? — ^Decidedly. 

It  is  decidedly  good  husbandry  ? — Yes. 

It  is  a  very  oad  thing  if  this  is  good  husbandry  that  you 
never  did  it  before,  and  can't  give  me  the  name  of  any  &rmer 
who  did  it  ? — ^I  can  give  you  the  names  of  many  farmers  who 
have  taken  the  whole  farm. 

Sown  down  with  young  grass ! — No,  sown  down  with  oats, 
but  then  they  are  taken. 

White  crop  sown  down  with  young  grass,  and  when 
the  grass  is  up,  being  pastured,  and  the  ground  ploughed 
up  for  potatoes.    You  say  that  is  a  right  thing  to  do  ? — 
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I  say  that  is  according  to  the  rules  of  good  husbandry.    ^-  ^^^' 
I  say  I  could  not  particularise  any  individual  names  in  the 
county. 

Nay,  but  you  say  no,  not  sown  down  with  fifrass  ;  did  you 
mean  that  ? — I  meant  that  it  is  common  to  plough  up  grass 
sown  down  with  the  last  year's  white  crop. 

Now,  give  me  the  name  of  any  man  who  did  it  ? — There 
was  one,  a  Mr  Rennie,  of  Ozwell  Mains,  in  Haddingtonshire. 
He  is  dead,  but  his  son  is  there  now. 

But  the  son  will  know  about  it  ? — I  should  think  so. 

You  have  seen  it  ?  — ^I  did  not  say  that. 

How  did  you  know  he  did  it  ? — I  have  heard. 

From  whom  ? — ^I  don't  remember. 

Did  vou  bear  it  as  an  extraordinary  thing  or  as  an  ordinary 
thing  tnat  had  been  done  ? — ^As  an  ordinary  thinfi^. 

K  this  was  an  ordinary  thing  for  anybody  to  ao,  how  did 
it  come  to  be  talked  of ! — Everything  is  talked  of. 

But,  in  the  meantime,  it  is  a  thing  you  have  done  in 
Berwickshire,  although  not  in  East  Lothian,  but  you  have 
heard  that  a  gentleman,  now  deceased,  had  done  it  I — ^Yes. 

Lord  Kiruoch. — When  you  sowed  the  grass  seeds  with  the 
com  crop  in  the  previous  year,  had  you  it  then  in  view  to 
have  a  crop  of  potatoes  from  that  fiela  ? — Here  is  the  invoice 
of  the  seed  which  shews  that  it  was  partly  sown  off. 

You  pastured  the  young  grass  up  to  Whitsunday,  when 
ou  let  it  to  another  gentleman,  who  put  his  cattle  m  it ! — 
'or  a  few  days  previous  to  the  Whitsunday  term. 

Lard  Kiruom, — ^Was  it  your  full  purpose  when  you  sowed 
the  ^rass  seeds  with  the  last  crop — ^Was  it  your  fuU  purpose 
iuid  mtention  at  that  time  to  have  a  potato  crop  as  a  way- 
going crop  in  that  year! — Yes. 

SdicitoT-Oeneral. — ^Then,  if  you  had  carried  out  your  in- 
tention with  Hempy  Shot,  what  would  you  have  required  to 
do  first  of  all — what  is  the  first  thing  you  would  have  needed 
to  do  to  plant  potatoes  in  Hempy  Shot ! — To  plough  it  up. 

That  is  what  you  call  the  first  ploughing  ? — ^Yes. 

And  then  it  was  not  right  to  say  that  the  first  ploughing 
was  all  done  ? — ^It  was  done  upon  all  the  other  fielos. 

How  did  you  not  except  that  in  your  statement  ? — I  ought 
to  have  said  with  the  exception  of  Hempy  Shot. 

You  had  forgot  that  it  required  to  be  ploughed  up  ?  I  am 
not  surprised  tnat  you  had  forgot  to  have  done  it  Now, 
what  would  the  cost  of  ploughing  up  Hempy  Shot  have  been  ? 
— ^There  are  33  acres  of  it,  at  10s.  per  acre  ;  but  I  could  have 
done  it  cheaper  with  my  own  horses.  Something  less  than 
10s.  an  acre ;  but  I  coula  have  hired  horses. 
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w.  Miller.  Now,  vou  must  excuse  me  for  asking  you  this  question, 
and  for  also  requesting  you  to  be  kind  enough  to  consider 
it  well  before  you  answer  it :  Did  it  occur  to  yourself,  or  did 
somebody  put  it  into  your  head,  that  you  were  entitled  to 
take  a  waygoing  crop  of  potatoes  off  the  land  ? — ^I  took  the 
opinion  of  some  friends,  not  of  counsel,  and  I  was  advised 
that  the  case  was  perfectly  plain  that  I  was  entitled  to  have 
one-sixth  of  the  wnole  farm  in  potatoes. 

Question  repeated. — ATiswer.  It  occurred  originally  to  my- 
self. It  was  my  interpretation  of  the  lease.  iSie  advice  was 
afterwards  taken  hj  me.  I  took  the  advice  before  I  went  to 
defender.  It  was  m  consequence  of  this  advice  I  told  him  I 
meant  to  take  a  potato  crop.  I  had  never  any  doubt  about 
this  being  my  right 

I  have  neard  of  people  taking  a  waygoing  crop  of  potatoes 
in  East  Lothian. 

Mr  George  Purvis  of  Little  Pinkerton  did  it ;  and  I  think 
Mr  Taylor  of  Pitcox. 

When  was  it  that  Mr  Purvis  took  a  waygoing  crop  of  po- 
tatoes ?— In  1858. 

And  the  other  ffentleman  ? — ^I  don't  remember  exactly  the 
year  that  he  left  tne  fiftrm,  but  it  was  before  1858. 

When  was  it  that  you  were  told  it  ? — Since  this  dispute. 

That  again,  you  see,  is  rather  avoiding  the  question.  I 
don^t  say  wilfully,  but  in  point  of  fact.  Tne  question  I  put 
to  you  was — ^Did  you  ever  hear  of  anybody  before  you  con- 
sulted your  friends  ? — Mr  George  Purvis  of  Little  Pinkerton 
had  potatoes  in  1858 ;  that  was  before  this  action  was 
commenced. 

There  is  some  confusion  about  it  I  ask  you  if  you  had 
heard  ever,  before  these  proceedings  commenced,  and  you 
said,  Not  after  these  proceedings  were  commenced ! — I  dis- 
tinctly said  that  I  heard  of  Mr  Purvis  before  1859. 

Before  you  went  to  Mr  Hope  ?  Was  that  the  only  case  you 
heard  of  ? — I  had,  for  instance,  another  farm  myself,  which 
has  been  spoken  of,  and  which,  in  1 860,  I  took  one-sixth 
part  of  in  the  last  year  of  the  lease,  and  the  present  defender 
never  objected  to  my  doing  so  ;  and  I  realised  a  very  hand- 
some profit,  viz.,  twenty  guineas  per  acre. 

Lord  Kirdoch. — Wlxat  farm  is  that  ?— The  small  &rm  df 
Cromwellhall. 

SdicUoT'Oeneral. — What  jrear  was  that  ? — In  1860. 

Was  that  fiEmn  with  a  Martinmas  entry  ? — ^Yes. 

Not  a  Whitsunday  entry  at  all ! — No ;  but  that  is  of  no 
consequence. 

Are  you  serious  in  saying  that  you  think  that  of  no  import- 


45 

ance,  Mr  Miller,  when  the  one  is  a  Martinmas  entry  and  the    ^  MiUer. 
other  a  Whitsunday  entry  ? — Not  as  regards  black  crop ;  but 
perhaps  you  can  see 'it. 

Yes,  I  think  I  can  see  it  I  suppose  it  is  according  to  the 
practice  of  the  country  that  whatever  a  tenant  gets  at  Whit- 
sunday he  gives  up  at  Whitsunday,  and  what  he  gets  only 
at  Martinmas  he  gives  up  at  Martinmas? — That  depends 
entirely  upon  the  bargain,  of  course. 

Quite  true.  Is  not  that  the  common  bargain  and  common 
custom  of  the  country  ? — ^It  may  be  in  some  cases. 

Isn't  it  the  common  bargain  and  the  common  custom  that 
when  an  entry  is  at  Whitsund^  or  at  Martinmas  the  tenant 
gives  up  at  Whitsunday  or  Martinmas  what  he  got  at  his 
entry  ? — Yes. 

And  is  it  according  to  the  common  custom  of  the  country 
that  where  an  entry  is  at  Whitsundav  and  Martinmas  the 
tenant  gets  the  houses  and  grass  and  follow  at  Whitsunday  ? 
— At  a  Whitsunday  entry  he  gets  the  houses,  grass,  and 
CeJIow. 

And  the  com  land  he  gets  at  the  separation  of  the  crop,  or 
at  Martinmas  ?—  Yes. 

And  he  gives  up  at  Whitsunday  at  the  end  of  the  lease 
what  he  got  at  Whitsunday  in  the  beginnings  and  at  Mar- 
tinmas what  he  ^ot  at  Martinmas  in  the  beginning ! — Yes  ; 
that  depends  entirely,  I  have  to  repeat,  upon  the  bargain. 

A  man  may  enter  to  a  certain  thing  on  a  lease  of  nineteen 
or  twenty-one  years,  but  does  not  leave  that  at  the  end  ? — 
That  depends  entirely  upon  the  conditions. 

What  was  the  length  of  your  lease  ? — Twenty-one  years. 

And  how  many  crops  had  you  in  point  of  fact  off  the  fallow 
land  during  the  currency  of  the  twenty-one  years'  lease: 
Understana  me  to  mean  the  fedlow  land  at  this  moment — ^the 
land  for  green  crop.  How  many  green  crops  had  you  ? — 
Well,  you\now,  it  is  impossible  to  answer  that  question  pre- 
cisely, without  going  over  these  tabular  statements  with  me. 

No,  no,  Mr  MiUer,  without  doing  that.  Had  you  not  a 
green  crop  every  year? — Yes. 

Now,  hadn^t  yuu  exactly  twenty-one  green  crops  ?  This  case 
is  not  new  to  you  ;  it  has  been  a  good  deal  in  your  mind. 
Had  you  not  twenty-one  green  crops  ? — I  cannot  say  that. 

If  the  lease  was  twenty-one  years  long,  and  you  had  green 
crop  every  year  of  it,  hadn't  you  twenty- one  green  crops  i — 
If  die  tenant  enters  on  26th  May,  he  enters  to  the  green 
crop  alone.  I  am  just  thinking  that  I  reaped  only  twenty 
years'  green  crop. 

Are  you  doubtfal  of  that?— Yes. 
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w.  MiUer.       jJq^  many  potato  or  black  crops  do  you  think  you  had  ? 
You  had  black  crop  every  year,  had  you  not  ? — Yes. 

Now,  hadn't  you  that  without  this  cK)p  which  you  were 
interdicted  from  reaping ! — ^Decidedly  not. 

Had  you  not  ? — Na 

That  would  have  made  twenty-two  crops,  I  think.  Your 
lease  began  in  1838 — ^Whitsunday  1838 — Hadn't  you  a  black 
crop  in  1838 ! — I  was  not  there  then.  I  was  in  Berwickshire 
at  that  time. 

But  if  there  was  a  black  crop  in  1838,  and  one  every  year 
thereafter,  down  to  1858,  that  would  be  twenty-one,  I  think, 
would  it  not  ? — You  are  assuming  the  crop  to  be  taken  in 
each  year  there. 

You  were  at  one  time  of  opinion,  I  think, — ^but  probably 
it  was  the  result  of  your  friends'  advice  too,  although  you  are 
clear  yourself  also— that  you  were  entitled  to  a  green  crop 
in  the  year  1859  too! — I  never  insisted  in  it. 

But  were  you  of  opinion  that  you  were  entitled  to  it  ? — I 
told  Mr  Hunter,  before  the  occurrence  on  the  farm,  that  on 
going  over  the  lease  I  did  not  insist  on  it,  and  was  willing, . 
to  avoid  a  lawsuit,  to  restrict  myself  to  300  acres  of  white 
crop  and  100  acres  of  black  crop. 

Lord  Kivioch. — This  was  without  restricting  yourself  Did 
you  consider  that  you  were  giving  up  something ! — I  think 
that  the  lease  was  exceedingly  open.  1  cannot  say  something 
in  argument,  but  still  I  came  to  a  conclusion,  and  I  put  my 
ideas  in  writing. 

Solidtor-Oeneral. — Now,  answer  the  question.  Were  you  of 
opinion  that  you  were  entitled  to  a  green  crop  in  1859 1 — ^I 
say  that  I  never  insisted  on  any  such  thing. 

Were  you  of  opinion  that  you  were  entiUed  to  it,  although 
you  never  insisted  in  it  ? — I  think,  by  the  rules  of  good  hus- 
Dandry,  I  was  not. 

Now,  explain  to  me  what  the  rules  of  good  husbandry  had 
to  do  with  that  question  t — ^The  rules  of  good  husbandry,  in 
all  leases  at  least,  very  clearly  express  the  law  as  Seut  as  these 
rules  are  formed  according  to  the  rules  of  good  husbandry. 

What  on  earth  has  that  to  do  with  the  question  whether 
the  incoming  tenant  was  entitled  to  the  green  crop  of  1859 ! 
— ^I  don't  say  that  this  is  an  answer. 

But  you  must  say  that  this  is  not  an  answer.  The  rules 
of  good  husbandry  can  never  determine  whether  there  is  to 
be  a  green  crop  at  all  that  year,  or  what  the  incoming 
tenant  is  to  have  ? — The  rules  of  good  husbandry  entitle  the 
incoming  tenant  to  the  green  crop. 

But  wnat  have  the  niles  of  good  husbandry  to  do  with 
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that !  In  ihe  note  given  in  for  you  in  the  question  between  ^'  MUier. 
you  and  your  landlord,  you  say — '  The  respondent  claims 
right,  as  tenant  of  the  farms  of  Springfield  and  Oldham- 
stocks,  in  addition  to  the  waygoing  wmte  crop  from  one- 
haJf  of  the  lands,  his  right  to  which  is  admittea  by  the  sus- 
pender, to  take  a  waygoing  crop  from  the  other  half  of  the 
loads.  The  respondent  was  wilhng,  to  avoid  dispute,  to  have 
restricted  his  nght  to  the  effect  of  taking  a  waygoing  crop 
of  hay,  beans,  peas,  potatoes,  or  the  like,  from  100  acres, 
in  addition  to  the  admitted  white  crop  ;  but  as  this  offer 
has  not  been  accepted,  the  respondent  reserves  his  full 
legal  rights  as  accords.'  And  vou  say  further, — '  In  terms 
ofthe  lease,  the  respondent ' — that  is,  you — '  was  entitled  to 
retain  possession  of  the  whole  of  the  land  of  the  said  farm, 
except  the  grass,  until  the  separation  of  the  crop  of  this 
year  from  the  ground ;  and  on .  the  six-course  rotation 
there  would  have  been  about  500  acres,  of  which  the 
respondent  was  thus  entitled  to  retain  possession  for  a 
crop,  being,  in  addition  to  his  white  com  crop,  200  acres  for 
a  black  or  other  crop.*"  Was  that  statement  according  to 
your  opinion  at  the  time!  Was  it  so  or  not! — That  is  a 
statement  for  the  sake  of  argument 

Well,  but  it  is  not  according  to  your  opinion,  I  suppose, 
at  the  time  ? 
Mr  Oifford, — Read  the  whole  statement. 
Was  mat  in  accordance  with  your  opinion  and  belief  of 
your  rights.    Did  you  honestly  believe  tnat  you  were  entitled 
to  a  waygoing  crop  from  500  acres  of  the  farm  ? — ^That  was 
written  so ;  but,  as  I  said  before,  both  verbally  and  in  writing — 
That  I  quite  understand ;  but  do  you  honestly  believe  that 
you  were  entitled  to  a  waygoing  crop  from  500  acres?-— I 
never  thought  that ;  I  never  insisted  on  that. 

You  shall  answer  that  question.  If  you  don't  believe  that, 
say  so.  Now,  though  it  take  half  an  hour  or  a  whole  hour, 
I  must  have  an  answer  to  that  question.  Did  you  in  your 
conscience  believe  that  you  were  entitled  to  a  waygoing  crop 
from  500  acres  of  the  farm  ? — I  don't  think  that  I  was  en- 
titled to  that 

Was  that  statement,  to  the  effect  that  you  did  think  it  and 
did  maintain  it,  put  forward  with  your  authority  ? — ^I  answer 
in  the  same  way  as  I  stated  to  Mr  Hunter. 

This  is  it: — 'In  terms  of  the  lease  the  respondent  was 
'  entitled  to  retain  possession  of  the  whole  of  the  land  of  the 

*  said  farm,  except  the  grass,  until  the  separation  of  the  crop 

*  of  this  year  from  the  ground ;  and  on  the  six-course  rota- 
'  tion  there  would  have  been  about  500  acres,  of  which  the 
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w.  MiUer.    «  respondent  wss  thus  entitled  to  retain  possession  for  a  crop, 
'  being,  in  addition  to  his  white  com  crop,  200  acres  for  a 

*  black  or  other  crop/ 

Mr  Oifford, — Now,  I  say,  you  must  read  the  rest. 

Solicitor-General. — I  will  read  the  rest,  but  not  now,  Mr 
Gifford. 

Lord  Kirdoch. — ^The  witness  must  have  the  whole  state- 
ment. 

Solicitor-Oenerod. — *At  all  events,  he  was  entitled  to  a 
'  black  crop  to  the  extent  of  at  least  100  imperial  acres 

*  during  the  current  year,  over  and  above  his  white  crop  of 
'  300  acres  or  thereby.'  Did  the  first  part  of  that  statement 
proceed  with  jour  authority  ? — Yes. 

Then  was  it  your  belief  that  you  were  entitled  to  a  way- 
going crop  upon  500  acres,  although  for  peace'  sake,  to 
avoid  litigation,  you  were  disposed  to  waive  your  right  to 
the  extent  of  100  acres  ? — I  stated  that  in  argument,  but  I 
never  insisted  in  it ;  and,  before,  I  restricted  it  verbally. 

Then  you  can^t  dispute  it.  I  think  it  is  the  case? — I 
distinctly  said  that  I  was  willing  to  take  300  acres  of  white, 
and  100  of  black  crop.  That  was  laying  aside  all  other  con- 
siderations— all  about  fallow  or  anything  like  that.  Now,  if 
that  is  not  satisfactory,  I  am  sorry  to  say  that  I  cannot  make 
it  more  plain.    I  think  it  is  because  you  misunderstand. 

I  quite  understand,  Mr  Miller,  tnat  you  did  not  insist 
before  the  Court  for  more  than  a  waygoing  crop  upon  400 
acres  ? — Exactly. 

Now,  be  kina  enough  to  understand  me  as  distinctly.  In 
maintaining  your  right  to  a  waygoing  crop  firom  400  acres 
only,  did  you  believe  that  you  were  sacrificing  your  real 
right  to  any  extent  ? — I  don't  think  I  make  any  sacrifice  in 
the  matter. 

If  you  thought  that  was  all  you  were  entitled  *to,  I  should 
suppose  you  did  not  authorise  tlie  statement  that  you  thought 
you  were  entitled  to  more! — ^Well,  when  a  man  is  forced  to 
go  into  a  lawsuit,  his  agent  takes  his  own  way. 

Well,  that  is  exactly  what  I  want.  Was  that  the  idea  of 
somebody  else  or  of  yourself? — It  was  my  own. 

Was  there  a  difference  of  opinion  between  the  men  whom 
you  consulted,  as  to  whether  you  were  entitled  to  a  waygoing 
crop  of  400  or  600  acres  ? — ^Well,  there  are  counsel  from 
whom  you  may  ge^  two  opinions  quite  different  from  each 
other. 

And  I  suppose  you  could  easily  find  that  out  if  you  consult 
your  friends  in  East  Lothian  ? 

Lord  Kvnlodi.  —What  you  meui  to  say  is  that  these  things 
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were  put  in  for  the  sake  of  argoment  ? — I  consider  I  did    ^-  MiUer. 
what  was  straightforward.    I  went  to  the  landlord  in  oom« 
pliance  with  his  wish,  and  laid  it  down  as  an  opinion  of  my 
own. 

SduAUjT'OenerdL — I  merely  wanted  to  know  whether  yon, 
in  your  conscience,  believe  that  you  were  entitled  to  100 
acres  more  than  you  now  daim,  and  yon  told  me  quite 
frankly  that  what  was  before  represented  as  a  concession, 
you  never  thought  was  any  concession  at  all  ? — ^I  think  that 
IS  fully  answered. 

Now  let  us  understand  it.  You  did  not  think  you  were 
making  any  concession  at  all ;  you  believed  that  you  were 
insisting  for  your  fiill  rights  ?'— i  ea 

Can  you  tell  me  whether  hay  is  a  black  crop,  or  something 
else! — Hay,  according  to  the  terms  of  the  lease,  is  a  black 
crop. 

Did  you  ever  consider  that  it  was  possible  to  work  a  six- 
shift  course  with  hay  as  a  black  crop? — No;  I  never  oon^ 
sidered  anything  about  that. 

But  in  order  to  work  a  six-shift  under  this  lease,  you  would 
require  to  consider  that,  wouldn't  you  ? — ^I  say  uat  by  the 
terms  of  the  lease  hay  is  included  as  a  black  crop. 

But  can  you  work  a  six-shift  course  under  a  lease  which 
prohibits  two  black  crops  in  succession,  hay  being  considered 
a  black  crop.  Isn't  the  thing  impossible!— I  ground  my 
ri^t  on  the  way  in  which  it  has  been  decided. 

jN'ever  mind  what  has  been  decided.  Is  it  possible  or 
impossible  to  work  a  six-shift  course  with  hay  as  a  black 
crop,  without  taking  two  black  crops  in  succession  ?  If  there 
were  only  one — ^if  hay  was  to  be  made  in  that  rotation, 
potatoes  would  not  be  allowed! — ^That  perhaps  is  the  mean- 
ing according  to  the  leasa 
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stand  the  question. 

You  understand  what  a  six- shift  course  is,  and  vou  under- 
stand what  hay  is ;  and  yon  understand  the  idea  of  hay  being 
assumed  a  black  crop  ? — ^Yes. 

Is  it  possible  to  work  a  six-shift  course  with  ha^  as  a  black 
crop  without  having  two  black  crops  in  the  rotation !  Is  the 
thing  possible ! — I  cannot  answer  that 

If  the  thing  is  impossible,  then  you  can't  work  a  six-shift 
course  under  this  lease !— *I  say  that  it  has  been  decided. 

Never  mind  what  has  been  decided.  You  cannot  saj 
whether  it  is  possible  or  not ;  but  you  can  say  that,  if  it  is 

E 


60 

w.  Millar,  impossible,  you  cannot  have  a  six-shift  course  under  this 
lease! — I  do  not  see  that  I  am  called  to  answer  this 
question. 

Very  well,  I  will  not  press  it  any  mora  Well,  what  is 
the  height  of  your  fium  above  the  sea  t — About  500  or  600 
feet 

Is  any  of  it  lower  than  that !—  Springfield  is  300  feet ; 
Closehead  and  Wilk  Park  are  about  300  rcet — the  two  lowest 
fields  in  Springfield. 

Where  is  the  nearest  railway  station ! — Innerwick. 

And  how  fisu*  off  is  it  ? — 2  miles  firom  Oldhamstocks. 

How  hx  from  Springfield ! — ^About  the  same. 

And  what  kind  of  road  have  you  to  the  station  t — It  is  a 
good  road  ;  a  little  hilly. 

You  say  only  a  little  hilly ;  is  it  not  very  steep ! — Well, 
when  you  come  up  near  Branxton. 

You  mentionea  the  price  of  manure — guano.  I  think 
that  was  the  only  manure  you  proposed  to  buy.  How  much 
a  cwt.  did  you  say? — 13s. 

Where  would  it  have  cost  you  13s.  ? — ^Innerwick  station. 

And  I  suppose  you  buy  it  at  Leith  ? — In  Dunbar. 

What  do  you  pay  in  Dunbar  ? — ^I  think  «£*13  a  ton,  exclu- 
sive of  carriage. 

What  is  the  carriage  per  cwt.  to  Innerwick  from  Dunbar  t 
— ^I  don't  know. 

And  then  you  have  cartage  firom  Innerwick  to  your  fium. 
In  estimating  that  manure,  you  have  not  considered  either 
the  railway  carriage  or  the  cartage  ? — No. 

Where  did  you  expect  to  get  1 6s.  a  boll  for  your  potatoes 
— ^what  market!  To  dealers,  delivered  in  Dunbar? — ^Yes. 

How  much  would  it  cost  you !  You  have  not  taken  into 
account  the  cartage  firom  your  farm  to  Innerwick,  or  the 
railway  carriage  to  Dunbar  i — I  have  omitted  that. 

The  quanUty  of  potatoes,  between  ^^2000  and  ^f  3000 
worth,  is  very  great.  You  were  going  to  pit  them  i — ^That  is 
the  usual  way. 

It  requires  a  good  deal  of  straw  to  pit  potatoes  I — ^Yes. 

How  much  straw  would  it  take  to  pit  4000  bolls  ol 
potatoes  ? — Well,  I  can't  answer  it 

You  did  not  consider  that  either  ? — No. 

Where  would  you  get  the  straw  ?— On  the  farm. 

On  the  farm ! — Most  decidedly. 

You  are  ^oing  to  use  the  straw  of  what  crop — ^not  of  crop 
1859 — ^to  pit  your  potatoes  ? — Yes. 

Well,  but  weren't  you  going  to  leave  the  straw  of  cpod  1859 
to  the  incoming  tenant ! — Qmte  so.    Every  tenant  is  allowed 
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to  coyer  bis  oonit  and  surely  be  woald  be  allowed  straw  to    w.  Mflier. 
cover  bis  potatoes.    (Laughter.) 

Perhaps  you  know  of  many  instances  of  that  too,  where  a 
tenant  is  surely  permitted  to  pit  potatoes  with  it  for  himself! 
— ^I  never  heard  of  it  being  disputed. 

Nay,  but  did  vou  ever  hear  of  it  being  claimed  ? — No, 
every  tenant  is  allowed  to  take  straw  of  the  waygoing  crop, 
which  he  is  bound  by  his  lease  to  leave  to  the  incoming 
tenant.  Mr  Purvis  will  be  a  witness  that  he  had  straw  of 
the  last  crop  for  pitting  his  potatoes.  He  had  <f  1000  worth. 
I  have  been  subjected  to  very  great  hardships  in  this  case. 
That  would  have  been  one  of  the  hardships  it  I  had  not  been 
allowed  to  take  straw,  and  I  was  interdicted  from  stacking 
my  grain  upon  the  &rm.  Still  the  law  interferes  and  says 
this — '  You  are  entitled  to  so  and  so.^ 

And  if  you  were  entitled  to  do  so  and  so,  you  will  have 
strawfor  these  potatoes  too! — That  is  the  custom  of  the  country. 

That  is  the  custom  of  the  country ;  you  think  it  is  so ! — 
I  never  heard  it  otherwisa 

You  think  and  state  it  so,  that  tenants  take  a  waygoing 
crop  of  potatoes,  and  for  the  purpose  of  pitting  them  untu 
they  find  a  good  market,  they  take  the  straw  of  the  waygoing 
crop ! — ^Yes. 

That  is  a  matter  about  which  you  are  as  clear  as  all  the 
rest  of  it  ? — I  think  it  is. 

I  suppose  it  is  according  to  the  custom  of  the  countir, 
more  or  less,  for  tenants  who  are  bound  to  leave  the  whole 
dung  upon  the  farm  to  the  incoming  tenant  to  take  a  way- 
going crop  of  potatoes  raised  with  guano  ?  They  may  take 
manure — ^they  may  take  dung  upon  the  fiEum  of  previous 
years? — ^Yes. 

I  think,  by  your  lease,  you  were  bound  to  apply  the  dung 
of  the  farm  vearly  as  it  was  raised,  weren't  you — excepting 
the  dun^  of  tne  last  crop  but  one  ? — Yes. 

That  is  against  the  notion  of  hoarding  ? — I  think  not. 

Is  it  not  ?  If  you  apply  it  yearly  to  t£e  fiarm,  how  can  you 
hoard  it ! — ^The  lease  aoes  not  say  that  I  was  to  lay  the  dung 
upon  the  lands,  that  is  to  say,  that  I  was  not  to  be  allowed  to 
take  any  of  dung  off  the  lands ;  for  the  lease  does  not  say  that  I 
was  to  take  the  dun^  of  crop  1857  and  apply  it  to  the  land 
in  1858  for  the  crop  m  1859.  If  that  were  the  case  it  would 
strike  at  the  root  of  all  husbandry,  and  would  put  an  end  to 
aU  good  fiirming. 

*  And,  moreover,  the  said  George  Miller  binds  himself  and 

*  his  foresaids  to  consume  the  \imole  straw  that  shall  grow 

*  yearly  on  the  said  farm  of  Springfield  and  Oldhamstocks 
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w.  MiUer.  '  Upon  the  same,  and  to  apply  the  dun^  thereof,  or  to  be 
'  made  thereupon,  for  manuring  the  said  lands  allenarly.' 
— ^That  is  a  very  diflferent  reading. 

I  think  my  reading  is  the  right  one ;  but  you  are  of  opinion, 
that  according  to  the  fair  meaning  of  this  lease,  and  accord- 
ing to  the  rmes  of  good  husbandry,  you  might  hoard  the 
dung  which  was  made  from  crop  1857  in  order  to  take  a  way- 
going crop  of  potatoes  in  1859  ? — Yes. 

That  is  your  opinion ! — ^Yes. 

Then,  in  that  view,  I  presume  that  you  had  a  superabun- 
dance of  dung — more  than  the  lease  required  ? — ^The  practice 
of  the  county  is  to  take  the  dung  of  crop  1857  for  crop  1858, 
as  the  straw  of  crop  1857  could  not  be  made  into  manure  in 
time— it  would  not  be  rotten  enough — ^to  apply  it  to  the 
land  in  1858,  and  there  is  always  a  balance  of  straw  on  the 
fJEUrm.  Often  a  large  portion  of  it  is  made  from  the  month  of 
March,  or  April,  when  the  weather  becomes  dry,  and  during 
the  summer,  which  must  go  on  the  land  during  the  autumn. 
And  that  is  a  thing  which  I  admit  having  done*  and  I  intend 
to  do  so  again. 

I  don't  doubt  it  in  the  least  You  were  saying  that  that 
was  your  opinion  ? — Yes. 

Are  you  able  to  say  that  that  is  according  to  custom  ? — 
Yes,  on  many  farms. 

Did  you  intend  to  take  potatoes  from  BackhiU  t — ^Yes. 

Had  you  any  dung  upon  that  field  ? — No. 

Just  think  one  moment,  please.  I  think  there  was  some 
dung  there,  and  that  it  was  removed ! — I  am  not  aware  of 
any. 

Was  there  not  any  dung  lying  there,  and  removed  to 
another  field  ? — I  do  not  remember. 

What  is  the  name  of  the  incoming  tenant  ? — There  are  two, 
James  and  Thomas  Clark. 

Did  you  see  either  of  them  in  January  or  February  1859  ? 
— ^Yes,  frequently. 

Did  you  tell  them,  or  any  one  of  them,  that  you  intended 
to  take  a  hay  crop  off  Hempy  Shot  ? — Not  that  I  remember. 

That  can  hardly  be  the  expression.  It  is  possible  that  you 
can  have  told  them  about  it?—- 1  remember  a  conversation 
about  the  lands,  and  I  told  them  that  I  claimed  100  acres  of 
potatoes. 

What  I  want  to  ask  you  is — Was  it  ever  in  your  mind  to 
take  a  bay  crop  off  B^mpy  Shot?  You  ba<f  this  in  view. 
Have  yon  confiaeuce  in  your  recollection  to  know  what  your 
intention  then  was  ? — ^I  have  no  recollection  of  saving  that, 
or  of  having  such  an  intention. 
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Your  inteatioii  always  was  to  put  Hempy  Shot  into  black   w.  Miller. 
crop — into  potatoes  ?— i  es. 

Y  ou  told  Mr  Clark  that  you  intended  to  take  a  waygoing 
crop  of  potatoes  ? — Yes. 

And  you  told  him  not  to  tell  Mr  Hunter ! — ^I  don^t  think  I 
would  be  so  foolish  as  that. 

I  don^t  know  whether  it  is  foolish  or  not,  I  am  sure.— De- 
cidedly, I  did  not  do  so. 

You  mean  to  tell  me  distinctly  that  you  did  not  say  that  ? 
— I  have  no  recollection  about  it 

No ;  but  is  it  a  thing  you  should  have  forgot  ?  Did  you 
mean  to  negative  it  when  you  said, '  Nothing  of  the  sort  V — ^I 
don't  know  if  it  is  distinctly  answered  or  not. 

When  would  Hempy  Shot  have  been  ploughed  up  had  you 
planted  potatoes  there  ? — ^It  would  have  been  ploughed  up  in 
the  end  of  March. 

What  was  the  erazing  of  it  worth  between  the  end  of 
March  and  the  26tn  of  Imiy  ? — Worth,  perhaps,  10s.  per  acra 

It  was  not  let  during  the  whole  time— only  during  part  of 
the  time,  I  think ! — A  few  days. 

That  was  to  Mr  Chimside,  I  think.  How  much  did  he 
pay ! — £4s  for  the  time  from  the  15th  to  the  26th  of  May. 

And  your  own  sheep  had  been  on  it  before  that  ? — Yes. 

In  the  estimate  you  have  been  making,  you  have  not  taken 
that  into  account? — No,  because  I  consider  that  an  illegal 
interdict  prevented  me  from  doing  what  was  right ;  and  that 
Mr  Hunter  and  his  incoming  tenants  got  a  great  deal  more 
grass  than  they  were  entitled  to ;  and  I  have  no  doubt  that 
what  they  derived  from  the  grass  was  £Eur  more  than  I  got, 
even  from  25th  March. 

No,  but  if  you  had  ploughed  up  this  field  for  potatoes,  you 
would  not  have  made  a  profit  by  the  grass,  which  you  md  ? 
— ^No ;  why  should  an  illegal  action  prevent  me  i 

I  am  not  saying  it  would.  According  to  your  view,  you 
should  have  both  the  full  grass,  which  was  grown,  and  the  fiill 
potatoes,  which  should  have  been  srown  ?--*Not  at  alL 

That  is  what  it  comes  to  ? — I  will  be  willing  to  deduct  a 
small  trifle,  although  there  was  injustice  in  taking  my  land 

But  whether  there  is  justice  or  not,  you  should  not  both 
have  the  potatoes,  which  were  not  there,  and  the  grass,  which 
was  there  ? — What  was  the  cause  of  my  not  havitig  them  ? 

Never  mind  the  cause ! — It  is  an  illegal  interdict. 

Ee-examvned  by  Mr  Oiford. — ^You  said,  in  answer  to  Mr 
Solicitor-General,  that  the  last  year  would  have  been  a  very 
profitable  one  if  you  had  got  your  bkck  crop.  ^^1508  for 
potatoes  would  have  been  very  profitable,  wouldn't  it  ? — Yes. 
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w.  MiUer.  The  profits,  I  suppose,  were  not  so  much  at  the  outset ! — 
I  don't  remember.  In  some  years  of  my  tenancy  I  had  loss. 
I  lost  considerably  in  1849  and  1850 ;  so  much  so,  that  I  was 
actually  thinking;  of  giving  up  farming.  And  I  had  a  large 
fann  from  the  &A  of  Haddington,  altjiough  his  Lordship 
was  exceedingly  liberal 

When  you  lose  in  one  year  on  the  farm,  do  you  expect  to 
gain  in  another  year  ? — Decidedly. 

You  haye  said  that  part  of  your  plan  of  managing  the 
&rm  was  as  a  stock  iaxm.  The  last  year,  if  you  had  got  a 
black  crop  of  potatoes,  could  you  haye  maintained  the  same 
quantity  of  stock ! — Oh  yes. 

In  that  case  would  you  haye  required  to  haye  got  proven- 
der elsewhere  ?  If  you  had  got  100  acres  of  potatoes  and 
sold  them,  you  could  not  have  employed  them  m  feeding  the 
stock  ? — No. 

In  the  year  1859  you  could  not  get  any  profit ;  the  stock 
would  all  go  away  at  Whitsunday.  The  waygoing  crop  is  the 
only  profit  you  got  ? — ^The  whole  profit  I  got  was  from  the 
waygoing  white  crop. 

And  the  black  crop  you  expected  to  get  you  were  deprived 
of?— Yes. 

And  you  paid  rent  for  the  last  year  ? — ^I  paid  rent  for  a 
year  after  I  nad  left  the  farm. 

So  that  if  you  had  got  a  black  crop  and  a  white  crop  in 
1859,  that  would  have  been  the  whole  profit  you  would  nave 
made  that  year  ? — I  think  so. 

Now,  you  said  that  your  lease  gave  you  liberty  to  take  any 
course  consistent  with  the  rules  of  good  husbandry.  You  were 
adverting  to  the  special  clause  that  you  were  not  *  to  take 

*  two  white  crops  off  the  same  field,  without  a  green  or  a  black 

*  crop  intervemng,  and  to  take  only  one  black  crop,  such  as 
'  hay,  beans,  peas,  potatoes,  and  the  like,  between  grass  and 

*  grass?'— Ot  course  you  could  not  contravene  anything 
under  this. 

Where  you  said  any  course,  ]^ou  meant  any  course  con^ 
sistent  witn  the  special  prohibitions  and  the  rules  of  good 
husbandry  ? — ^Exactly. 

Any  smft  i — Yes. 

My  friend  asked  you  some  Questions  as  to  what  kind  of 
land  the  six-shift  course  was  aoapted  for.  Was  the  six-shift 
course,  in  your  opinion,  well  adapted  for  the  land  of  the  farm 
of  Oldhamstocks  and  Springfield  t — I  said  so. 

It  does  not  lie  too  high  for  the  six-shift  course  ? — ^About 
500  feet,  according  to  my  opinion. 

Well,  taking  the  fiGurm  as  a  whole,  do  you  think  that  it 
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would  be  profitably  cultivated  under  the  six-oourse  diift ! —    W-  MiUer. 
That  is  the  most  profitable  course  any  one  would  follow. 

Without  ii^unr  to  that  &rm  ? — I  think  so.  I  would  have 
no  objection,  if  1  had  land,  to  do  so. 

Now,  my  firiend  shewed  you  one  instance  in  the  tabular 
statement  where,  in  1854,  Closehead  Park  was  in  tares,  and 
then,  in  1855,  there  was  partly  ttumips  and  partly  potatoes 
in  it  Can  you  tell  me  how  much  potatoes  were  in  that  park 
in  that  year! — I  think  perhaps  5  acres. 

Do  you  remember  whether,  in  the  previous  year,  it  was  all 
tares  ? — I  think  it  was  not  all  tares.  I  see  it  is  marked  tares, 
but  I  could  tell  you  that  I  sowed  a  few  tares  for  myself, 
as  most  fiEmners  do« 

Can  you  say  from  recollection  that  the  whole  field  was  not 
in  tares  in  1855  ? — Oh,  certainly  ;  nor  half  of  it 

This  portion  that  was  in  potatoes  next  year  would  be  the 
portion  that  was  in  tares  in  1854  ? 

SdicvtoT-General. — ^The  statement  bears  the  whole.  What 
is  he  correcting  it  for! 

Mr  Oifford. — I  know  it  does. 

(To  witness) — What  do  you  make  up  your  statement  from ! 
— I  made  it  up  from  all  the  materials  I  could  lay  my  hands 
upon. 

It  was  made  up  as  nearly  as  possible  correct ! — Yes. 

But  on  looking  to  this  particular  year  1854,  Closehead 
Park  looks  as  if  it  was  all  tares  that  year? — It  would  appear 
so,  but  it  was  not  the  case. 

A  laige  portion  of  that  field  was  in  turnips  ? — Yes. 

What  was  in  the  other  half  in  1854  ? — ^Turnips. 

A  large  proportion  of  the  field  was  turnips  in  1854  ? — Yes, 
and  in  1855  turnips  and  potatoes. 

Do  you  recollect  the  circumstance  of  cropping  that  par- 
ticular part  in  this  year — ^that  is,  Closehead  Park.  You 
recollect  distincdy  that  it  was  not  all  in  tares.  Can  you  tell 
me  whether  you  recollect  that  the  portion  so  in  tares  was 
followed  by  turnips ! — I  cannot  state  that  distinctly. 

My  Question  l^s  to  this 1  am  sorry  I  cannot  answer. 

I  woula  do  so  if  I  recollected. 

llien,  is  it  likely  that  you  would  put  potatoes  afiber  tares ! 
— ^Well,  I  don't  recollect  the  subject 

Now,  Hempy  Shot,  my  friend  said,  you  sowed  down  with 
srass  in  1858  ;  but  you  explained  that  you  did  not  sow  it 
down  fully  with  grass.  Will  you  tell  me  what  was  the  different 
treatment  you  gave  it! — I  sowed  it  with  red  and  yellow  clover. 

How  did  that  differ  from  the  usual  way ! — It  differed  from 
Ss.  to  3&  per  acre  from  the  usual  allowance. 
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w.  Miiiflr.       What  was  the  reason  of  that  ?— ^Because  I  intended  to 
plough  it  up. 

Did  you  want  to  ^t  the  use  of  the  grass  until  the  time 
came  for  ploughing  it  up  for  black  crop  ? — Yes. 

But  dia  the  s^  that  ^ou  put  in  furnish  eating  that 
would  be  available  till  the  time  came  for  ploughing  it  up  ? 
—Yes. 

When  would  the  dover  be  in  a  state  for  eating  i — ^After 
the  crop  was  removed  in  autumn. 

I  suppose  you  pastured  it  from  autumn  downwards  t — ^Yes. 

The  others  whose  opinion  you  took  as  to  your  rights  under 
the  lease  were  two  £ELrmers,  I  think  i — Yes. 

It  was  not  lawyers  you  consulted? — I  said  it  was  not 
counsel. 

The  lease  under  which  you  possessed  the  lands  began  in 
1838,  in  your  Other's  time.    It  cut  off  an  older  lease  i — Yes. 

You  know,  of  your  own  knowledge,  that  it  began  before 
the  old  lease  terminated  ? — ^Yes. 

Your  father  was  a  long  time  farmer  there  ? — He  had  two 
leases  of  Oldhamstocks,  and  three  of  Springfield. 

When  did  he  first  come  to  this  &rm ! — 1  think  in  1802. 

Some  questions  were  put  to  you  regarding  the  statements 
on  record  here.  I  suppose  you  did  not  draw  the  record  ? — 
No. 

You  never  wanted  to  get  more  than  100  acres  of  black 
crop  7  If  that  had  been  given,  would  there  have  been  any 
dispute?— No,  never. 

Y  ou  told  Mr  Himter  that  most  distinctly ! — ^I  put  it  in 
writing. 

How  fiur  are  you  from  Dunbar ! — About  7  miles. 

Innerwick  Station  is  2  miles.  How  far  is  Innerwid^  from 
Dunbar! — 4  miles,  I  think. 

Do  you  know  what  the  railway  charges  for  the  carriage  of 
a  ton  of  potatoes  from  Innerwick  to  Diinbar  ? — ^I  used  to  send 
all  my  ^in  there,  but  I  don't  recollect  what  it  is.  It  is  a 
mere  tnfle— only  4  J  miles. 

Then,  you  said  you  pastured  Hempy  Shot  down  to  Whit- 
sunday, when  you  left  the  incoming  tenant  to  get  the  pasture 
that  was  left  m  Hempy  Shot.  Me  paid  nothing  for  your 
seed ! — I  have  not  got  the  price  of  the  seeds  wmch  he  was 
bound  to  pay  yet. 

And  he  never  offered  to  nay,  I  suppose  ?  The  pasture  was 
worth  lOs.  an  acre  from  tne  end  of  March  to  the  end  of 
May  ? — I  guess  it,  because  it  was  more  valuable  as  the  season 
got  on. 

Now,  what  was  it  worth  to  the  incoming  tenant  at  Whit- 
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snndsy  ? — ^I  would  say  it  was  worth  jP2  to  508.  an  acre  at    ^-  MUkr. 
Whitsunday. 

I  think  there  was  a  dispute  about  the  ^[rass  seeds  ? — There 
was,  and  that  is  what  I  referred  to,  and  it  is  not  settled  yet 

Ee-'Crosa-exa/nivned  by  SoU^iioT-Oeneral. — ^In  pitting  toese 
potatoes,  you  would  have  nsed  the  straw  of  the  waygoing 
crop  of  1859  ?  I  suppose  you  would  have  pitted  them  in  the 
ground  of  the  farm  ? — ^I  was  interdicted. 

No,  no,  but  never  mind  the  interdict  You  would  have 
pitted  them  in  the  farm ! — ^That  is  the  usual  practice  ;  but  I 
nave  no  doubt  that  I  would  not  have  been  allowed  to  do  that. 
I  might  have  provided  for  that  by  driving  them  to  the  other 
£iim  which  I  had. 

And  you  would  have  driven  the  straw  of  the  waygoii^  crop 
off  Oldhamstocks  too  ? — ^Yes. 

And  according  to  your  custom,  and  the  opinion  of  the 
country,  vou  would  have  pitted  Oldhamstocks  itself! — ^The 
Court  allowed  me  to  take  the  straw  of  Oldhamstocks  Mains, 
and  to  stack  it  also,  all  of  which  I  was  bound  to  bring  back 
again.    It  was  only  steelbow. 

Mr  Oifford, — ^And  any  straw  you  do  take  from  the  one 
farm  to  tne  other  that  has  been  used  for  pitting  potatoes  is 
valuable  for  manure  ? — Yes. 


Second  da/jf — 20^  Jammvry  1865. 
Mr  Geobob  Hops. — IkDornmud  by  Mr  Oifford.  a.  Hope. 

You  are  fimner  at  Fenton  Bams ! — ^Yes. 

You  have  very  great  experience  in  agricultural  matters ! — 
Yes,  aU  my  lifa 

And  you  are  frequently  consulted  on  agricultural  matters, 
both  judicially  and  extrajudicially  ? — ^Yes. 

Do  you  remember  of  a  remit  bein^  made  to  you  by  Lord 
Ardmillan  regarding  the  (question  which  had  arisen  between 
the  pursuer  and  defender  m  this  case  ? — ^Yes. 

In  terms  of  that  remit,  you  proceeded  to  make  some  in- 

?uiries  into  the  £Eurms  of  Oldhamstocks  and  Springfield  ? — 
did. 

You  looked  at  the  lease,  and  inquired  into  the  whole  cir- 
cumstances connected  with  the  faim  under  Uie  mana^rement 
of  Mr  Miller!— I  did. 

You  met  the  parties,  and  after  full  discussion  you  made  a 
leport  on  ISth  June  1860 !— Yes. 
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G.  Hope.  (Shewn  Report) — Do  you  adhere  to  the  opinion  expressed 
in  that  report  ? — Oh,  certainly. 

You  never  had  any  doubt  as  to  that  opinion  ? — No. 

You  remember  a  second  remit  was  made  to  you  by  the 
Second  Division  ? — Yes,  I  do. 

And  that  led  you  to  reconsider  the  whole  matter ! — Yes. 

Did  you  make  a  second  report  on  6th  March  1862  ? — 

X  6S» 

That  report  was  made  after  again  hearing,  parties,  and 
going  over  the  whole  matters  again  ? — ^Yes. 

Do  you  still  adhere  to  that  report  ? — I  do. 

Never  had  any  doubt  about  it  ? — No. 

Would  you  read  the  first  of  these  reports  from  the  print ! — 
[Witneaa  reads  hia  first  report^  whwh  is  vn  the  fiMawing 
terms:] 

See  Appendix,      Agreeably  to  the  foregoing  remit  of  the  Lord  Ordinary,  of  date 
P'  ^  31st  January  last,   the  reporter  has  heard  the  agents  for  the 

partiefl^  perused  and  examined  the  various  pleadings  and  docu- 
ments already  in  process,  as  well  as  those  subsequently  lodged 
with  him  by  them,  and  now  produced  herewith  (together  with  a 
draft  of  his  proposed  report,  supplied  by  him  to  the  agents  of 
the  parties),  all  per  inventory,  and  inquired  into  and  considered 
the  whole  matter.  The  reporter  is  of  opinion  that,  by  the  express 
stipulations  of  the  lease  of  1838,  under  which  the  respondent  held 
the  farm,  and  also  by  the  rules  of  good  husbandry  as  established 
in  the  county  of  Haddington,  the  said  respondent  was  entitled 
throughout  the  lease  to  manage  and  crop  the  lands  according  to 
the  six-course  shift,  that  is,  to  have  one-half  of  the  arable  land 
in  white  crop,  one-sixth  part  in  grass,  one-sixth  part  in  black  crop, 
and  one-sixth  part  in  turnip  or  bare  fallow :  That  the  said 
respondent  was  therefore  entitled  to  have  retained  one-sixth  part 
of  the  arable  land  for  a  black  crop  the  last  year  of  his  lease,  which 
he  was  interdicted  by  the  complainer  from  taking.  The  reporter 
is  also  of  opinion  that  the  respondent  was  bound  to  cede  to  the 
complainer  one-sixth  part  of  die  arable  land  once  ploughed  for  a 
turnip  or  fallow  break  at  Whitsunday  1859,  at  the  end  of  his 
lease,  or  at  least  at  the  term  of  his  removal  from  the  houses  and 
grass. — Humbly  reported  by  George  Hope. 

FerUonBanw,  13th  Jtme  1860. 

Note, — ^The  reporter  considers  the  clause  in  the  lease  in  regard 
to  cropping — '  In  particular,  never  to  have  more  than  one-half  of 
'  the  arable  land  in  white  crop  in  the  same  season,  nor  to  take 

*  two  white  crops  off  the  same  field,  without  a  green  or  a  black 
'  crop  intervening,  and  to  take  only  one  black  crop  (such  as  hay, 

*  beans,  peas,  potatoes,  and  the  like),  between  grass  and  grass  * — 
as  admitting  only  of  one  interpretation,  videUoety  that  the  six- 
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oonne  ahifl  should  be  foUoved.  It  was  evidently  so  considered  G.  Hope. 
by  the  late  Mr  Hunter,  the  granter  of  the  lease,  as  proved  by  his 
letter.  No.  18  of  process,  where  he  states  :— '  Tliis  appears  to  me 
'  to  settle  what  quantity  of  everything  you  will  have.*  It  is  the 
rotation  followed  on  the  great  majority  of  fiBoms  in  the  neighbour- 
hood of  the  reporter,  and  under  which  the  fertility  of  the  soil  is 
not  only  maintained  but  increased.  In  the  present  case  the 
tenant  appears  to  have  grazed  more  and  cropped  less  than  he 
might  have  done  during  the  currency  of  his  lease  ;  but  there  is 
certainly  nothing  in  the  rules  of  good  husbandry  to  prevent  him 
leaving  the  form  under  the  proportion  of  crops  proposed  by  him. 

In  ^e  above  finding  the  reporter  conceives  that  he  has  exhausted 
the  remit  of  the  Lord  Ordinary  under  which  he  has  acted. 

G.  H. 

Then  read  jrour  second  report  also  ? — [Reada  second  re- 
p(yrt^  which  is  i/n  thefoUowi/ng  tenrw;] 

In  compliance  with  the  remit  contained  in  the  prefixed  interlo-  See  Appendix, 
cutor  by  the  Second  Division  of  the  Court  of  Session,  after  having  p.  !▼. 
heard  counsel  for  the  parties,  perused  the  note  of  objections  for 
the  suspender  to  the  present  report,  as  issued  in  draft,  and 
answers  thereto  for  the  respondent,  all  produced  herewith,  and 
examined  and  reconsidered  the  whole  case,  in  so  far  as  brought 
under  his  notice  by  the  said  remit,  the  reporter  has  to  state  that, 
an  his  opinion—— 

Firttf  If  the  lease  prevents  a  six-shift  rotation,  the  landlord's 
interest  would  be  prejudicially  affected  by  the  farm  being  left 
under  that  course  of  cropping,  as,  at  the  Whitsunday  of  the 
tenant's  removal,  the  landlord  would  only  receive  and  enter  to 
100  acres  of  grass  and  100  acres  6f  fallow  land,  while  under  a 
four-course  shift  he  would  be  entitled  to  150  acres  of  grass  and 
150  acres  of  fallow,  and  under  a  five-course  shift  to  240  acres  of 
grass  and  120  acres  of  fallow.  If  the  lease  allows  a  six-shift 
rotation,  the  landlord's  interest  would  not  be  prejudicially  affected 
by  the  tenant  following  a  four-shift  or  fivenshift  rotation  during 
the  whole  years  of  the  lease  till  the  last,  and  then  laying  out 
and  dividing  the  farm  for  the  last  crop  as  under  a  six-shift 
rotation  : 

Seoondj  Assuming  the  farm  under  this  lease  to  have  been  cul- 
tivated in  the  manner  exhibited  in  the  tabular  statement.  No.  52 
of  process,  the  reporter  ia  of  opinion  that  the  landlord's  interest 
has  not  been  prerjudiced  by  tiie  manner  in  which  the  land  has 
been  divided  and  cropped  throughout  the  entire  lease  ;  and  in 
particular,  it  has  not  been  prejudiced  by  the  crop  taken  during 
the  last  year,  nor  would  it  have  been  by  that  which  was  proposed 
to  have  been  taken  by  Mr  Miller,  whether  judged  of  by  the  lease, 
the  rules  of  good  husbandry,  or  the  custom  of  the  country. — 
Humbly  reported  by  Obobqb  Hops. 

4  G&orge  Square,  6th  March  1862. 
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G.  Hope.        You  Still  adhere  to  these  reports  ? — ^I  do. 

Is  the  six-shift  course  of  husDcmdry  a  quite  common  course 
in  the  Lothians  ? — Very  common. 

Common  on  such  farms  as  this  possessed  by  Mr  Miller? — 
Well  I  don't  know  Miller's  locality  so  well,  but  it  is  what  is 
done  not  immediately  in  his  neighbourhood,  but  in  my  own 
neighbourhood  it  is  quite  common. 

When  did  you  first  see  Mr  Miller's  ferm  t — In  July  1863. 

What  kind  of  soil  or  land  is  it  ? — Very  feir,  but  generidly 
speaking  very  good,  although  some  rather  inferior. 

Is  the  six-shift  course  usual  on  land  like  this  ? — I  have 
known  this  followed  on  land  like  Mr  Miller's. 

The  question  was — Is  it  usual  on  such  land  as  his  ? — Well, 
I  don't  know  exactly  that  I  know  the  whole  of  Mr  Miller's 
farm  so  well  I  was  only  over  the  fields  that  he  intended  to 
have  cropped. 

Lord  Kiifdoch. — ^You  say  the  six-shift  course  is  followed  on 
such  lands  ? — I  have  known  it ;  there  is  no  question  of  that. 

Mr  Oifford, — ^If  a  tenant  who  is  entitled  to  cultivate  under 
the  six-course  shift  grazes  more  and  crops  less  than  that,  is 
it  beneficial  to  the  lands  ? — It  is ;  the  five-shift  is  more 
favourable  to  the  land. 

And  in  the  present  case,  supposing  the  tenant  had  taken 
a  five-shift  course  generally  throughout  the  lease,  would  it  be 
prejudicial  to  the  hnd  to  put  it  under  the  six-shift  course  in 
the  last  year  ? — Certainly  not 

Tou  have  a  tabular  statement  of  the  cultivation  f — I  have. 
See  Appendix.     You  have  it  on  pp.  112-118  of  print.     You  looked  over 
that,  I  think  ?— Yes. 

Is  that  according  to  the  four  or  five  rotation,  or  what 
rotation  is  that? — I  don't  recollect  at  the  present  moment 
I  think  it  was  generally  the  five-shift,  but  not  very  re- 
gularly. 

Would  you  explain  what  the  five-shift  is! — It  is — Ist^ 
turnips;  2<2,  white  crop;  3(2,  grass;  4^  grass;  6th^  oats; 
and  6^,  turnips  again. 

Now,  since  the  decision  in  the  former  action  between  the 
landlord  and  tenant  in  the  House  of  Lords,  you  were  asked 
to  go,  I  think,  to  see  the  farm ! — ^Yes,  I  was  asked  by  Mr 
Miner. 

Mr  Miller  shewed  you  the  fields  in  which  he  proposed  to 
take  a  black  crop  t — ^Yes ;  Closehead,  Backhill,  Wuk  Park, 
and  Hempy  Shot. 

That  was  in  July  1868.  Did  he  explain  to  you  what  crop 
these  fields  had  been  under  in  the  year  before  the  last  year 
of  the  lease  ? — Yes,  he  did. 
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In  your  opinion,  would  it  have  been  ffood  husbandry  to    G.  Hope, 
take  a  black  crop  of  potatoes  oflf  these  fields  ? — Yes,  in  1859. 

By  this  lease  potatoes  is  a  black  crop  I — ^Tes. 

You  are  aware  of  the  terms  of  the  lease, — ^that^potatoes  are 
expressly  mentioned  as  a  black  crop  ? — ^Ye& 

Now,  Cloaehead  Park  stood  thus,  as  shewn  in  the  tabular 
statement  No.  19,  p.  112 :  It  had  been  in  fallow  in  1863, 
1854,  and  1866,  white  in  1856,  grass  in  1867,  and  1858 
white.  Was  it  good  husbandry  to  take  potatoes  from  that 
field  in  1859,  looking  to  the  previous  cropping  ? — I  have  no 
doubt  of  it. 

And  BackhiUf  which  is  No.  22,  was  grass  in  1 853,  white 
in  1854,  Mow  in  1855,  white  in  1856,  grass  in  1857,  white 
in  1858 ;  and  then  in  1859? — Quite  fit  lor  potato  crop. 

WiUc  Park  was  grass  four  years,  1854,  1866,  1856,  and 
1867,  white  in  1858,  and  in  1859  quite  fit  for  potatoes ! — Yes. 

That  field  was  many  years  in  grass.  Was  it  more  than 
usually  fitted  for  a  black  crop ! — Yes,  I  should  say  so. 

Then  the  other  one  is  Hem/py  Shot,  which  was  in  1853 
fiallow,  in  1854  white,  1855  grass,  1866  white,  1857  fallow,  in 
1868  white ;  and  then  in  1869  ? — It  would  be  quite  fitted 
for  a  potato  crop. 

Is  it  of  advantage  to  take  a  potato  crop  off  land  which  has 
been  for  previous  years  much  m  grass  ? — Particularly  advan- 
tageous for  potatoes  to  have  land  previouslv  in  grass. 

A  better  crop  is  got  ? — ^Decidedly,  and  with  less  manure. 

Were  these  four  fields  favourably  situated  for  taking  a 
potato  crop  from! — Well,  I  should  sav  they  were.  They 
were  very  good  I  daresay,  and  you  might  get  a  very  good 
crop  off  them. 

Are  they  on  the  margin  of  what  is  called  the  potato  dis- 
trict ? — Yes. 

That  is  the  red  soil ! — Yes.  The  land  in  the  neighbour- 
hood of  Dunbar  is  regarded  as  good  potato  ground. 

That  is  the  best  potato  ground ! — Yes. 

Were  you  askea  to  make  up  an  estimate  of  what  Mr 
Miller  might  have  made  off  these  four  fields  if  he  had  been 
allowed  to  take  a  potato  crop  from  them  ? — Yes,  I  was. 

And  you  did  so ! — I  did  so  in  company  with  Mr  Smith  of 
Whittinghame. 

You  went  over  the  lands  toother,  I  think ! — ^Yes. 

That  was  in  July  1868  ?— Yes. 

Sid  you  make  up  your  views  separately  ? — Yes,  I  may  say 
we  did ;  but  we  a^eed  very  close  m  our  estimate.  I  aon  t 
recollect  that  we  differed  much. 

Have  you  a  copy  of  your  estimate  ? — Yes,  I  have. 
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G.  Hope.  I  think  you  were  told  to  take  97  acres  as  the  amount  ?— 
Yes. 

Well,  how  did  you  proceed?— We  estimated  the  gross 
produce  per  imperial  acre  from  these  four  fields. 

Part  ojt  Hempy  Shot  only  being  taken  so  as  to  make  up  97 
acres ! — Yes. 

Lord  Kvrdoch, — Have  you  the  number  of  acres  in  Hempy 
Shot  ?— 33-64  acres. 

Mr  Oifford.— Welly  what,  in  your  opinion,  would  have 
been  the  produce  of  that  quantity  of  land  per  imperial  acre  ? 
— We  estimated  Backhill,  Wilk  Park,  and  Hempy  Shot,  at 
27  bolls  (5  bolls  to  the  ton)  large  potatoes,  and  8  bolls  small 
to  the  acre.    We  estimated  them  as  81  acres. 

Closehead  you  estimated  diflferently ! — Yes,  18  bolls  large 
potatoes  and  7  bolls  small 

What  was  the  reason  of  puttiilg  less  upon  Closehead  than 
on  the  others  ? — Well,  it  was  not  so  good  soil. 

How  many  acres  are  in  it  ? — 16  acres. 

Now,  what  price  did  you  put  upon  the  large  potatoes ! — 
16s.  per  boll. 

And  upon  the  small  ? — 8s.  per  boll.  That  comes  to  ^24, 
16s.  per  imperial  acre  for  the  three  first-mentioned  fields^ 
and  jP17  :  4s.  for  Closehead. 

How  much  does  that  come  to  ? — ^£^2008 : 1 6s.  for  the  81 
acres,  and  then  j?275  :  4s.,  making  together  .£^2284. 

That  is  the  gross  produce  of  these  9  7  acres  ? — Yes. 

Now,  did  you  estimate  the  expense  which  would  be  neces- 
sary to  realise  that  profit ! — ^Yes,  I  did. 

Would  you  give  us  the  particulars?—- Seed,  2^  bolls  per 
imperial  acre,  at  16s.,  makmg  £2.  Then  horse  laboiu*,  ex- 
cluding the  first  ploughing,  13s.  5d. ;  hand  labour,  lis.  8d. ; 
lifting  and  pitting,  &a,  J&l :  14s. 

That  includes  sorting  and  putting  into  bags  ? — Yes.  The 
cartage  to  Innerwick  Station,  which  is  about  2  miles,  I 
estimate  at  14s.  per  acre,  which  gives  £5:  IS:  I  altogether 
per  acre,  that  is,  for  the  81  acres  ^457 :  13s. 

Then  how  did  you  deal  with  the  16  acres  ? — I  value  it  at 
£5,  There  is  a  small  crop,  and  if  you  take  it  to  the  station, 
I  think  it  would  come  to  about  £5,  which,  at  that  rate,  for 
16  acres,  is  jP80,  making  in  all  «if537 :  ISs. 

Now,  that  is  seed  and  labour.  Then  the  manure.  Mr 
Miller  informed  you  that  the  16  acres  of  Closehead  Park 
and  12  acres  of  Wilk  Park  had  been  dunged  in  the  winter  of 
1858  ?— He  did. 

Assuming  that,  do  you  thixik  any  mixture  of  manure  would 
be  necessary ! — Yes,  a  small  portion. 
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How  much  do  you  allow  for  these  28  acres  { — 1^  cwt  of    <>•  ^<^- 
Peruvian  guano,  and  1^  cwt.  of  dissolved  bones  per  imperial 
acra 

How  much  would  that  cost  ? — ^Taking  the  price  of  guano 
to  be  138.,  it  would  be  193. 6A  per  acre  for  guano,  and  10s.  6A 
for  dissolved  bones,  that  is,  ^1 :  10s.  per  acre,  which,  for  28 
acres,  comes  to  .^42. 

Then  the  remainder  of  the  97  acres  would  be  69  acres. 
What  manure  did  you  give  to  that  ? — ^We  laid  upon  th^  as 
it  had  not  been  manured  in  the  winter,  4  cwt.  guano  and  4 
cwt.  dissolved  bones  per  imperial  acre,  at  the  same  prices, 
which,  upon  69  acres,  gives  je276.  Then  the  manure,  seed, 
and  labour,  amounting  to«f  855 :  13s.,  is  to  be  deducted  from 
the  gross  produce  of  the  potatoes,  which  leaves  ^1428 :  7s. 
as  the  net  profit  to  the  tenant  upon  these  97  acres. 

Now,  Mr  Hope,  is  that,  in  your  opinion,  a  fair  and  mo- 
derate computation ! — Yes. 

In  fixing  the  price  of  the  potatoes,  did  you  take  the 
average,  or  how  did  you  proceed  ? — Well,  I  inquired  as  to 
what  other  people  haci  been  getting,  and  I  knew  my  own 
prices.  In  fact,  the  prices  are  rather  under  than  over  what 
I  have  been  getting  myself. 

In  the  estimate  which  you  made  of  the  amount  of  the 
produce,  did  you  keep  that  moderate  also  ? — Yes,  I  think  it 
is  a  fair  produce,  giving  what  you  would  expect  to  grow 
upon  such  land. 

You  have  not  stated  it  as  the  highest  produce  on  the 
best  land  ? — Oh,  certainly  not. 

What  quantity  does  the  best  land  give? — Oh,  I  have 
known  double  at  a  time ;  and  I  may  say  that  this  is  a  fair 
crop  from  that  land. 

There  was  no  disease  that  vear  ? — No. 
It  is  a  fair  crop  from  that  land  ? — Yes ;  as  I  say,  generally 
speaking,  you  could  not  grow  much  more  than  tliat. 

Sometimes  you  got  very  large  profits  from  inferior  land  ? 
—  Yes,  frequently. 

Have  you  known  instances  of  that ;  give  us  one  ? — ^The 
first  is  on  my  own  ground.  I  have  ground  which  is  worth 
only  about  7s.  6d.  an  acre,  which,  after  being  long  in  grass, 
hasproduced  such  a  crop  as  we  are  speaking  to. 

Then,  in  estimating  the  expense  of  seed  and  labour,  have 
you  gone  upon  that ! — Oh,  just  what  I  know  to  be  the 
ordinary  expenses.    It  is  a  &ir  estimate. 

In  realismg  potatoes  after  they  are  lifted,  what  is  the 
usual  course  the  tenant  pursues,  to  sell  them  in  slump  or 
by  degrees  ? — Sometimes  the  one  and  sometimes  the  other. 
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G.  Hope.        You  have  accordingly  supposed  that  they  were  pitted  ? — Yes. 

Are  they  sometimes  sold  in  slump  on  the  ground ! — Yes. 

If  that  was  done  you  saved  the  expense  of  lifting  and  pit- 
ting, and  you  get  a  somewhat  less  price  ? — Yes. 

The  purchaser  takes  the  risk  of  lifting  them  and  doing 
everything  else  ? — Of  course. 

He  takes  his  chance  of  the  turn  out,  and  therefore  a  less 
price  is  given  ? — Yes. 

Can  potatoes  be  grown  without  £surm-yard  manure,  and 
with  guano  and  bones  only  ?—  Oh  yes ;  that  is,  with  artificial 
manure. 

You  have  known  them  so  raised  ? — ^I  hava 

And  have  done  it  yourself? — Yes. 

Do  you  get  a  better  crop  with  guano  and  bones  alone  than 
with  farm-yard  manure  alone !— Not  generally,  but  I  have 
known  it  better. 

Now,  in  this  particular  case  Mr  Miller's  intention  was  to 
take  tJie  whole  97  acres  in  potatoes  I — So  I  understood  from 
him. 

Looking  to  the  terms  of  his  lease,  was  he  entitled  to  do 
that  ? — Oh,  certainly. 

He  was  not  bound,  in  your  opinion,  to  take  part  of  it 
beans! — No,  no;  he  might  take  the  crop  which  is  most 
favourable  for  himself,  to  my  understanding. 

Would  his  taking  the  whole  in  potatoes  be  against  the 
rules  of  good  husbandry  ? — Certainly  not. 

What  is  the  size  of  your  farm  ? — Well,  Fenton  Bams  is 
about  670  imperial  acres. 

Have  you  not  had  sometimes  a  large  breadth  of  potatoes 
yourself? — ^Yes,  I  have  had  100  acres  in  one  year. 

Lord  Kvnloch, — How  far  is  Fenton  Earns  from  Oldham- 
stocks? — Well,  I  think  it  will  be  about  15  miles.  I  am 
about  19  miles  from  Edinburgh. 

Mr  Clifford, — Under  the  six-shift  rotation,  with  a  600 
acre  farm,  would  the  tenant  have  been  entitled,  if  he  had 
chosen,  to  have  had  100  acres  of  potatoes  every  year? — Oh, 
certainly. 

Did  you  happen  to  know  whether  Mr  Miller  was  a  stock- 
breeder ! — ^Yes,  I  knew  of  him  as  that  before  tliis  dispute. 

Looking  to  the  97  acres  that  Mr  Miller  preposed  to  take 
the  last  year,  as  a  wa^^oing  crop,  would  there  have  been  any 
difficulty,  in  your  opmion,  in  getting  it  worked  ? — Oh,  none. 

Do  you  know — supposing  nis  limdlord  had  objected  to 
his  pitting  them  upon  the  lands,  seeing  that  it  was  a  way- 
.  going  crop — if  they  could  have  been  ptted,  supposing  him 
to  be  possessor  of  neighbouring  lands  i 


65 

SaUcUoT-'Oeneral, — What  do  you  mean  ?  G  Hoiie. 

Mr  Oifford. — First,  would  it  have  made  any  diflference  in 

Jour  estimate  if  he  had  taken  them  to  adjoining  lands  ? — 
t  would  depend  upon  the  distance  he  had  to  take  them. 

To  an  adjoining  field  ? — It  would  make  no  difference. 

Now,  supposing  Hempy  Shot  had  been  sown  with  grass 
the  previous  year  along  with  the  white  crop,  was  there  any-* 
thing  unusual,  or  against  the  rules  of  good  husbandry,  m 
ploughing  up  the  grass  for  potatoes  ? — No,  certainly  not. 

Gbve  you  known  that  done — ^land  sown  down  with  grass 
for  autumn  feeding  being  ploughed  up  ? — Oh,  frequently. 

You  get  feeding  oflF  it  down  to  the  time  for  planting  the 
potatoes  ? — Yes  ;  it  does  very  well  if  it  is  soft  land. 

I  suppose  when  that  is  intended,  you  don't  put  so  much 
grass  seed  in  the  lands  ? — No,  not  so  much  clover. 

You  know  the  clause  as  to  manure  in  the  lease  ?  I  shall 
read  it  to  you : — *  The  said  George  Miller  binds  himself  and 
'  his  foresaids  to  consume  the  whole  straw  that  shall  grow 
'  yearly  on  the  said  farms  of  Springfield  and  Oldhamstocks 
*  upon  the  same,  and  to  apply  the  dung  thereof,  or  to  be 
*'  made  thereupon,  for  manuring  the  said  lands  allenarly/ 
Do  you  read  that  as  obliging  the  tenant  to  use  the  whole 
straw  for  dung  every  year  ? — Oh  no,  I  don't 

Is  it  not  usual  to  reserve  dung  made  with  the  straw  of  one 
year  for  the  next  year,  or  next  again ! — ^You  cannot  put  the 
whole  straw  in  any  one  year,  unless  with  extraordinary 
niaoagement.  You  require  to  use  straw  during  the  summer, 
and  consequently  it  cannot  be  all  used  up. 

In  a  farm  like  Mr  Miller's,  would  420  loads  be  too  large  an 
amoimt  of  manure  to  have  had  over  from  the  previous  crop  ?  - 
I  don't  irecollect  if  he  had  any  whitQ  crop  the  year  before. 

But  if  he  did  have  white  crop  ? — Certainly  not. 

Mr  Oifford, — Suppose  he  had  260  loads  ? — I  should  say  it 
would  be  a  fair  quantity  to  have  over. 

Now,  suppose  Mr  Miller  had  got  his  97  acres  in  black  crop, 
with  his  300  acres  of  white  crop — ^that  would  have  produced 
a  pretty  large  sum  ?— Oh,  certainly. 

Would  that  be  an  uncommon  tning  in  a  wavgoingcrop? — 
He  would  require  to  make  something  off  his  last  crop. 

Is  the  last  crop  always  expected  to  be  a  good  one  ? — A 
tenant  looks  to  tne  last  crop  as  the  means  of  getting  back 
what  he  has  put  into  the  ground. 

In  your  estimate  of  the  produce  of  the  97  acres  of  potatoes, 
you  have  made  no  deduction  of  course  for  rent? — That  is  the 
stun  you  would  have  got  back  as  part  of  the  capital  which 
Mr  Miller  had  put  into  the  lands.  , 
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G.  Hope.  Do  you  think  Mr  Miller,  in  demanding  to  have  97  acres 
of  potatoes  in  the  last  year,  was  making  any  unreasonable  or 
exorbitant  demand! — I  don^t  think  it;  he  was  asking  no 
more  than  he  was  entitled  to  take  by  his  lease. 

Crosa-eaumined  by  the  SoUcitor-Oeneral. — You  were  not 
upon  this  farm  until  July  1863 ! — No,  I  was  not. 

It  is  quite  a  different  district,  in  respect  to  climate  and  the 
quality  of  the  soil,  firom  that  where  your  farm  is  ? — Well,  it 
is  slightly  different.  I  don't  know  that  there  is  a  very  great 
deal  of  difference. 

'  Do  you  say  that  there  is  not  a  very  material  difference  in 
the  quality  of  the  soil  between  this  farm  and  yours  ? — Well, 
I  have  as  poor  land  upon  my  farm  as  on  it. 

Is  there  not  a  material  difference  in  the  quality  of  the  soil 
between  your  farm  and  this ! — Well,  I  should  say  that  there 
was  not  a  material  difference 

How  would  you  estimate  it  per  acre  overhead  in  money ! 
— I  never  was  over  the  whole  farm  to  see  the  other  fields, 
but  what  I  saw  I  don't  think  would  have  been  10s.  or  15s. 
per  acre  at  the  outside 

To  the  best  of  your  judgment,  from  what  you  saw  ? — Yes, 
from  Fenton  Bams. 

What  is  Fenton  Bams  worth  an  acre  ? — ^Well,  do  you  want 
to  know  what  rent  I  pay  ? 

What  does  it  come  to  per  acre  in  money !~  Well,  I  pay 
525  quarters  of  wheat  for  670  acres. 

What  does  it  come  to  in  money  ? — It  is  a  grain  rent.  Esti- 
mating wheat  to  be  408.,  it  is  40s.  a  Scotch  acre.  Sometimes 
I  pay  £S,  and  sometimes  more. 

According  to  the  fiars  prices? — ^Yes. 

It  has  been  as  high  as  what  ? — I  believe  jE^3  :  10s.  per 
Scotch  acre. 

How  much  is  that  per  imperial  acre  ? — You  take  off  a  fifibh, 
which,  from  70s.,  is  56s. 

And  then  Oldhamstocks,  in  that  way,  would  be  worth 
about  £2 :  6s.  Yours  is  entirely  a  grain  rent,  and  therefore 
fluctuates  more.  Where  it  is  half  money  and  half  grain,  the 
fluctuation  is  only  to  the  extent  of  one-naif.  Your  fluctua- 
tion is  to  the  extent  of  the  whole ! — Yes. 

Oldhamstocks  is  half  money  and  half  grain! — ^I  don't  know. 

Well,  taking  that,  it  fluctuates  to  the  extent  of  that  half 
which  is  grain.  Can  you  tell  me,  taking  one  year  with 
another  during  seven  years,  say  prior  to  1859 — ^from  1850 
to  1860 — ^what  would  be  the  average  rent  of  your  land  accord- 
ing to  the  fiars  prices  per  acre  ?— w  ell,  I  really  foi^et  at  this 
moment 
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Would  it  be  about  ^3  ?— Well,  I   should  think  about    O-  Hope. 
£^  per  imperial  acre.  • 

In  your  judgment,  therefore,  you  would  rive  about  30s.  to 
Oldhamstocks  during  the  same  time  !• — Yes ;  but  I  men- 
tioned before  that  I  was  never  over  the  &rm. 

In  order  to  form  a  judgment  as  to  the  (juality,  you  would 
require  to  examine  the  farm  better  than  you  have  ever  done? 
— ^Oh,  certainlv. 

How  many  fields  were  you  in  altogether ! — ^I  was  just  in 
the  four  fielos  intended  for  potatoes. 

That  was  in  July  1863,  wnen  you  made  your  first  and  only 
report.    Were  you  in  all  the  four  fields  ?— ^No. 

What  was  in  Backhill? — If  I  recollect  right,  it  was  in 
.oats,  Closehead  in  grass,  Hempy  Shot  in  barley,  and  Wilk 
Park  in  oats. 

Were  you  in  Hempy  Shot?  Did  you  m  over  the  whole 
field  ? — ^Well,  I  walked  across  a  considerable  part  of  it.  ITie 
tenant  did  not  wish  us  to  go  through  the  field;  but  I 
thought,  as  we  had  been  over  so  much  of  it,  that  it  was  not 
worth  while  to  stop. 

I  suppose  the  same  course  of  husbandry — I  mean  the  same 
shift — ^is  not  applicable  to  all  land  in  Scotland  ? — No,  cer- 
tainly not 

Or  even  to  all  the  land  in  East  Lothian  ? — No. 

It  depends  upon  the  soil  and  climate  which  shift  good 
husbandry  requires  to  be  adopted ! — Yes. 

Before  giving  your  opinion  as  to  what  shift  was  aocordiiur 
to  good  husbandry  upon  any  particular  farm  in  Scotland, 
womd  you  l^e  to  see  tne  fisurm  itself? — Well,  generally  speak- 
ing, I  would.  It  depends  upon  whether  the  tenant  would 
make  most  money  the  one  way  or  the  other. 

What  is  best  for  the  land  on  the  whole  is  best  for  the 
tenant  on  the  whole  ? — ^Yes. 

But  before  determining  that,  or  in  other  words,  before 
determining  the  shift  it  was  expedient  to  follow,  I  presume 
you,  or  any  other  practical  man,  would  like  to  see  the  place ! 
— WeD,  as  a  rule,  I  would. 

Now,  Mr  Hope,  would  you  just  be  kind  enough  to  attend 
to  these  matters.  You  are  of  opinion,  as  I  suppose  everybody 
19^  that  the  same  shift  is  not  good  husbandry  with  respect  to 
idl  land  in  East  Lothian  ?— Yes. 

And  that,  before  determining  what  shift  is  according  to 
good  husbandry  with  respect  to  any  particular  &rm,  it  would 
be  necessary,  as  a  rule,  to  see  it  ? — i  es. 

How  do  you  explain  that  in  June  1860  you  gave  an 
opinion  that  the  six-shift  was  according  to  good  huabandny 
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G.  Hope,  at  Oldhamstocks,  although  you  had  never  been  there  ? — 
Well,  the  reason  is  simply  this,. that  the  six-course  shift  is  a 
good  rotation  of  husbandry,  and  the  lease  bore  that  the  land 
might  be  cultivated  that  way,  and  I  assumed  that  the  land- 
lord had  satisfied  himself  that  it  was  according  to  the  rules 
of  good  husbandry. 

Your  reasoning  proceeded  thus :  The  six-shift  is  according 
to  good  husbandry  upon  some  lands — whether  it  was  accord- 
ing to  good  husbandry  upon  these  particular  lands  or  not, 
iron  could  form  no  opinion  ;  but  you  assumed  that  the  land- 
ord  and  tenant  had  settled  that  between  themselves  ? — Yes. 

Then  it  would  be  a  misreading  of  ^our  report  to  hold  it  as 
meaning  that,  in  your  opinion,  the  six-shift  was  according  to 
the  rules  of  good  husbandry  upon  this  particular  farm  ? — ^Y  es. 

And  if  the  judges  to  whom  this  report  was  made  assumed 
that,  in  your  opinion  as  an  agriculturist,  the  six -shift  was 
according  to  the  rules  of  good  nusbandry  upon  this  particular 
farm,  that  was  an  error  i — I  don't  see  that  at  alL 

I  must  have  misunderstood  you,  perhaps;  but  I  shall 
take  care  that  you  don't  misunderstand  me.  You  have  told 
me  that  you  cannot  form  an  opinion  for  yourself  whether  the 
six-shift  is  according  to  good  husbandry  upon  a  particular 
fisurm  or  no,  without  visiting  it? — Yes. 

You  have  told  me.  that  you  did  not  visit  this  particular 
farm,  and  therefore  you  were  unable  to  form  an  opinion 
whether  the  six-shift  was  according  to  good  husbandry  or 
not,  but  you  assumed  that  the  landlord  and  tenant  had 
settled  that  between  themselves,  so  as  to  dispense  with  the 
necessity  of  your  forming  an  opinion  ? — ^Yes. 

The  question  which  I  put  now  is — If  the  judges  to  whom 
that  report  was  addressed  assumed  that  ^ou  had  not  dis- 
pensed with  the  necessity  of  forming  an  opinion  for  yourself, 
out  had  formed  an  opinion  for  yourself  as  an  i^culturist 
to  the  effect  that  the  six-shift  was  good  husbandry  upon  this 
&rm,  that  was  an  error !— Well,  I  don*'t  say  that  exactly. 

Well,  was  it  right  to  assume  that ! — I  say  a  six-shift  course 
was  a  good  rotation  of  husbandry,  and  that  this  lease  allowed 
that,  which  was  all  that  I  reported. 

Exactly ;  that  is  all  that  you  meant  to  report ! — ^Yes. 

That  me  six-shift  was  in  itself  according  to  good  hus- 
bandry upon  some  land,  and  that  this  particular  lease  allowed 
it ;  but  you  did  not  mean  to  ^ve  vour  opinion,  as  an  agri- 
culturist, of  this  fiEurm  ? — No  ;  I  had  not  seen  it 

And  if  the  contrary  were  assumed,  that  was  an  error  ? — Yes. 

If  you  did  understand  that  your  opinion  as  an  agricul- 
turist was  desired  whether  the  six -shift  was  good  husbandry 
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upon  this  particular  farm,  you  would  have  thought  it  neces-    G-  Hope. 
sary,  before  expressing  your  opinion,  to  visit  the  farm  t — Yes. 

Lord  Kinloch. — ^You  were  not  upon  the  farm  at  all  before 
making  that  report  t — No. 

SoUcUor-Omeral. — But  prior  to  1859  this  farm  had  been 
worked  chiefly  upon  the  five-shift  rotation  ? — ^Yes. 

And  when  my  friend  Mr  Gifford  put  the  tabular  statement 
into  your  hand  shewing  the  cropping  from  1837  down  to 
1 859,  I  take  it  for  granted  that  that  was  not  the  first  time 
you  had  seen  it? — ^On  no. 

The  six-shift  had  never  been  followed  during  the  whole 
course  of  the  lease ! — No,  I  think  not. 

I  suppose,  from  your  report,  and  what  you  have  already 
stated  to  us,  that  in  your  opinion  the  lease  permits  any  course 
of  cropping  which  is  according  to  good  husbandry  i — No, 
certainly  not. 

What  course  of  cropping  does  it  prevent? — It  prevents  more 
than  one  black  crop  mtervening  betwixt  grass  and  grass. 

Does  it  permit  the  four-course  shift!— Well,  I  should 
think  it  did. 

Does  it  permit  the  five-course  shift ! — Yes. 

Now,  wnat  shift  does  it  prohibit  Look  at  p.  99  of  the 
print,  third  line  below  letter  D : — '  And  moreover,   with 

*  regard  to  the  cropping  and  management  of  the  said  fium, 

*  the  said  George  Miller  binds  and  obliges  himself  and  his 
'  foresaids  to  &rm,  labour,  and  manure  the  same  according 

*  to  the  rules  of  good  husbandry  established  and  practised  in 
'  the  coimtry,  and  not  to  scourge  or  deteriorate  the  same  by 
'  undue  cropping,  and  in  particular,  never  to  have  more  than 

*  one-half  of  the  arable  laad  in  white  crop  in  the  same 
'  season,  nor  to  take  two  white  crops  off  the  same  field  with- 

*  out  a  green  or  a  black  crop  intervening,  and  to  take  only 

*  one  black  crop,  such  as  hay,  beans,  peas,  potatoes,  and  the 
'  like,  between  grass  and  grass.'  Now,  is  there  any  shift 
thereby  prohibited! — You  are  prevented  taking  potatoes 
twice  betwixt  grass  and  grass. 

I  am  aware  that  is  a  prohibition  applicable  to  any  shift 
that  may  be  adopted.  Does  it  prohibit  any  shift  ? — Well, 
there  is  certainlv  a  prohibition  here. 

But  is  not  that  prohibition  applicable  to  the  six-shift? 
You  say  it  permits  a  six-shift,  but  it  prohibits  two  black 
crops.  Well,  that  is  a  prohibition,  although  the  six-shift 
is  adopted.  It  is  equally  a  prohibition  although  the  four- 
shift  or  the  five-shift  were  adopted.  This  is  a  prohibition 
applicable  to  any  shift  that  may  be  adopted  upon  the  farm  ? 
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G.  Hope.        Now,  is  there  any  shift  prohibited ! — ^If  it  is  according  to 
the  four  or  fiye-shifii  it  is  not  prohibited. 

And  I  suppose  the  two  and  the  three-shift  are  really  un- 
known in  Scotland  ? — Well  I  have  seen  people  whom  I  have 
known  for  twenty  years  take  beans  and  wheat,  beans  and 
wheat.    (Laughter.) 

I  daresay  you  have  known  many  queer  things  in  your  life; 
but,  it  comes  to  this,  that  this  lease  does  not  restrict  the  ten-" 
ant  to  any  particular  shift,  but  allows  him  to  cultivate  as  he 
pleases,  including  the  six-shift,  provided  only  he  cultivates 
according  to  the  rules  of  good  nusbandry  ? — It  allows  the 
four,  five,  and  six  shifts  to  be  followed — ^that  is  alL 

Provided,  however,  that  these  shifts  are  according  to  the 
rules  of  good  husbandry ! — Well,  it  does  not  allow  any  shift. 

What  IS  the  shift  prohibited  ? — Potatoes  and  wheat  every 
year. 

It  does  not  specify  the  four-shift,  or  the  five-shift,  or  the 
six-shift? — No,  but  it  something  like  specifies  the  six-shift. 

What  is  like  it  ? — He  is  to  take  the  rotation  laid  down. 

What  is  the  passage  that  is  liker  the  six-shift  than  the 
four-shift  ? — ^To  take  only  one  black  crop,  such  as  hay,  beans, 
peas,  potatoes,  or  the  li&e,  between  grass  and  grass.  You 
could  not  take  any  black  crop  at  all  with  the  four-shift. 

Well,  the  four-shift  is  prohibited  ? — No ;  he  is  not  bound 
to  take  a  black  crop  at  ail. 

With  respect  to  the  white  crop  under  the  four-shift  course, 
the  tenant  puts  one-half  of  the  ground  under  white  crop,  does 
he  not,  so  that  the  four-shift  and  the  six-shift  are  alike  in 
that  respect ! — ^Yes. 

With  the  five-shift,  somewhat  less  than  one-half,  or  about 
two-fifths,  is  put  under  white  crop  ;  and  the  prohibition  here 
is  against  putting  more  than  one-half! — Yes. 

And  the  only  prohibition  here  is,  with  reference  to  the 
white  crop,  against  putting  more  in  white  crop  than  one- 
half?— Yes. 

The  five-shift  lands  are  less.  He  is  not  to  have  more  than 
one  black  crop  of  beans,  peas,  or  potatoes,  betwixt  gr&ss  and 
grass.  He  would  not  take  more  upon  the  four-shin  course  ? 
— He  would  get  nona  s 

That  is,  generally  speaking,  he  had  no  black  crop  at  all.  ' 
Is  that  so  ? — ^I  understand  so. 

You  don't  consider  the  taking  of  potatoes  for  servants  and 
£Eunilies  of  the  tenant  a  black  crop  ? — Well,  it  is  a  black  crop 
so  £Etr  as  it  goes. 

That,  in  me  estimation  of  practical  men,  is  not  taking  a 
black  crop ! — Certainly  not. 
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So  that  as  a  rule,  throaghout  the  whole  of  this  lease,  no    ^-  Hope. 
black  crop  was  taken ! — Yes. 

Indeed,  looking  to  the  prohibition  in  the  lease,  the  six- 
shift,  which  never  was  resorted  to,  is  the  only  shift  under 
whidi  a  black  crop  could  be  taken  ? — Yes. 

Therefore^  if  anybody  suggested  that  the  six-shift  was  that 
which  was  contemplatea  by  this  lease,  it  is  according  to  the 
fiftct  that  the  six-shift  is  the  only  shift  which  was  never  fol- 
lowed under  it  ? — It  is  one  shift,  at  all  events,  which  never 
was  followed. 

In  one  of  the  reports  which  you  had  the  goodness  to  read, 
ou  referred  to  the  letter  by  the  late  Mr  Imller  to  Uie  late 
Hunter,  and  the  repw  also  was  brought  under  your 
notice  at  the  timci  You  will  find  it  at  p.  95  of  the  print, 
No.  44  of  process.  It  is  dated  Oldhamstocks  Mains,  24th 
October  1835,  and  says — '  In  compliance  with  your  reouest, 
I  beg  leave  to  state  what  I  mentioned  at  Thurston  House 
respecting  the  renewal  of  my  lease.  My  first  inducement 
for  asking  it  before  the  expi^  of  present  lease  is,  that  I  am 
bound  to  leave  Springfield  Braes  in  three-year-old  grass ; 
and  having  part  of  them  in  tillage,  I  have  been  cultivating 
them  by  tne  same  rotation  as  the  fields  on  the  top  of  the 
Braes,  and  would  not  like  to  change  my  system,  as  it  would 
occasion  me  considerable  inconvenience  and  trouble  to 
divide  the  fields,  and  leave  one  part  three-year-old  grass, 
and  perhaps  the  other  part  com.  The  next  inducement  is, 
that  the  fiurms  are  attended  with  considerable  outlay  every 
year  in  bone-dust  and  lime ;  and  as  I  have  pursued  the 
five-break  husband^  from  the  beginning  of  my  lease,  and 
have  found  by  experience  that  such  a  course  is  not  only 
best  adapted  to  the  nature  of  the  soil,  but  less  exhausting 
than  any  other  system,  it  would  therefore  be  a  great  fiivour 
to  me  if  you  could  take  the  trouble  to  make  out  a  scale  of 
rent  for  the  farms — half  money,  half  grain ;  but  if  this 
proposal  does  not  meet  with  your  approbation,  I  would  ex- 
plain myself  more  fully  by  a  personal  interview.'  It  ap- 
pears from  the  course  of  cropping  since  1837  downwards, 
that  the  experience  here  expressed  that  the  five-break  hus- 
bandry is  the  best  adapted  to  the  nature  of  the  soil,  is  ac- 
cording to  the  opinion  of  the  tenant  subsequent  to  1837 
also ! — ^It  appears  so. 

And  there  is  nothing  whatever  in  the  lease  of  1888  incon- 
sistent with  that  system,  which  had  been  found  to  be  best, 
being  continued  ? — No. 

Now,  if  that  five-shift  had  been  continued  not  only  down 
to  1858  and  including  1858,  as  it  was,  but  also  1859,  the  last 
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G.  Hope,  year  of  the  lease,  just  tell  me  how  the  landlord  or  incoming 
tenant  would  have  got  the  farm  at  Whitsunday  1859  under 
the  five-course  shift! — 24()  acres  of  grass  and  120  acres  of 
fallow-^that  is,  360  acres. 

If  the  course  of  husbandry  which  had  been  found  by  ex- 
perience to  be  the  best,  and  which  was  followed  down  to 
1859,  and  including  1858,  had  not -been  suddenly  changed  in 
1859,  the  landlord  or  incoming  tenant  would  nave  got  at 
Whitsunday  1859,  240  acres  of  grass  and  120  acres  of  fallow  ? 
—Yes. 

And  the  effect  of  making  that  sudden  change  from  the 
five-shift  to  the  six-shift  in  Uie  last  year  of  the  lease,  is,  that 
instead  of  240  acres  of  grass,  the  landlord  or  incoming 
tenant  gets  only  100 ;  and  instead  of  120  acres  of  fieJlow, 
he  gets  only  100  acres?— Yes. 

And  that  is  taking  the  farm  at  600  acres ;  and  in  another 
view  the  consequence  is,  I  think,  that  instead  of  taking  a 
waygoing  crop  upon  400  acres,  the  outgoing  tenant  would 
have  taken  a  waygoing  crop  off  only  240  acres ! — Yes. 

Now,  I  am  not  speaJdng  about  the  legality  of  making  that 
sudden  change  just  now ;  but  the  effect  of  making  that 
sudden  change  is  to  benefit  the  tenant,  and  prejudice  the 
landlord  or  incoming  tenant  to  the  extent  I  have  stated  ? — 
Yes. 

Now,  I  want  to  ask  you  this — Is  it  according  to  the  custom 
of  East  Lothian  to  pursue  a  five-course  shift  dining  twenty 
years  of  the  lease,  and  in  the  twenty-first,  being  the  last 
year,  suddenlv  to  change  it  to  the  six-<K>urse  shift?-— Well,  I 
Lve  not  knoJn  it 

So  far  as  your  knowledge  and  experience  go  therefore — 
and  they  are  very  ^eat — tmit  is  a  case  unprecedented  ? — ^Yes. 

I  suppose  you  give  the  same  answer  as  to  the  change  from 
any  shift  which  had  been  pursued  during  the  lease,  to  another 
dinerent  shift  in  the  last  year  ? — ^Yes. 

Lord  KirUoch. — ^The  general  way  is  to  pursue  the  shift 
followed  during  the  lease  to  the  end?— Shifts  of  &rms 
generally  vary. 

Upon  the  whole  farm ! — Yes. 

SoUdtor-Oeneral. — You  see  the  course  that  was  pursued 
here  ? — Yes. 

Now,  understand  me  to  speak  to  this  individual  case — 
accordmg  to  the  very  facts  as  they  have  been  brought  before 
you  in  tms  particular  case — ^the  five-course  shift  was  chiefly 
pursued  during  twenty  years  of  the  lease  ? — Yes. 

And  any  innovation  upon  that  was  by  the  four-course  shift  ? 
— Yes. 
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The  six-oourse  shift  was  never  resorted  to  at  all  ? — Not     ^^'  Hop* 
that  I  am  aware  of. 

In  the  twen^- first  and  last  year  of  the  lease,  the  proposal 
is  to  change  all  of  a  sudden  to  the  six-course  shift  the  whole 
&nn.  In  all  your  knowledge  and  experience,  did  you  ever 
know  of  a  case  of  that  sort! — No,  I  never  did. 

So  that  what  Mr  Miller  proposed  to  do  in  1859  was,  accord* 
ing  to  your  knowledge  and  experience,  without  precedent ! — 
I  never  knew  a  £su:m  that  haa  been  taken  twenty-one  years 
and  managed  in  that  way. 

What  you  said  was  that  what  Mr  Miller  was  prevented 
doing  in  1859  was  without  precedent! — ^Yes ;  for  tne  length 
of  time  that  his  rotation  haa  been  pursued,  and  then  changed 
in  the  last  year  of  the  lease. 

And  did  you  ever  know  a  case  of  a  lease  of  twenty-one 
years,  or  any  such  endurance,  in  which  the  six-course  shift  had 
never  been  resorted  to  during  the  whole  course  of  the  prior 
years  of  the  lease,  being  resorted  to  in  the  last  year ! — No. 

Did  vou  ever  know  a  case  in  which  any  shift  was  resorted 
to  in  the  last  year,  which  had  never  been  practised  before 
during  the  whole  course  of  the  lease ! — No. 

That  is  what  Mr  Miller  proposed  to  do  here ! — Yes. 

Therefore  what  he  proposed  to  do  was  entirely,  and  in 
every  view  of  it,  without  precedent ! — Yes. 

The  claim  which  Mr  Miller  made  was  to  change  to  the  six- 
shift  rotation  in  the  last  year  of  his  lease,  that  rotation  never 
having  been  previously  followed  ? — ^Yes. 

He  daimed  to  be  permitted  to  change  to  the  six-shift 
rotation  in  the  last  year  of  the  lease.  Was  not  that  so  I — 
Yes. 

We  know  what  that  claim,  if  well  founded,  involves,  but 
that  was  the  claim  ? — Yes. 

According  to  your  knowledge  and  experience,  such  a  claim 
had  never  been  made  before  by  any  one ! — ^Yes. 

Now,  the  question  I  put  to  you  is  this— Was  that  claim, 
which  you  have  stated  was  entirely  and  in  every  view  of  it 
without  precedent,  according  to  the  rules  of  good  husbandry, 
as  understood  and  practis^  in  the  county  of  Haddington ! 
— I  would  say  certainly  it  was. 

Be  good  enough  to  explain  to  us  the  logic  by  which  you 
predicated  of  the  claim,  of  which  there  never  was  an  example, 
that  it  is  according  to  the  rules  of  good  husbandry,  as  under- 
stood and  practised  in  the  county! — My  answer  is  simply 
this,  that  the  five-course  shift  is  making  it  more  fit  for  the 
six-course  shift,  during  all  these  long  years. 

We  don^t  quite  understand  that. 
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G.Hope.  Lord Kirdoch, — The  previous  question  you  were  asked 
was,  in  reference  to  the  pursuer's  claim  to  change  to  the 
six-shift  in  the  last  year  of  the  lease,  though  that  shift  was 
never  adopted  before,  how  can  you  say  that  it  was  acccnrding 
to  the  rules  of  good  husbandry  as  understood  and  prac- 
tised in  the  county  of  Haddington,  consistently  with 
the  fact  that  the  thing  was  never  done  in  your  experience 
before  ? 

Mr  Clifford. — ^The  answer  was,  that  during  all  the  long 
years  when  he  was  practising  the  five -course  shift,  he  was 
making  the  &rm  fitted  for  the  six-shift 

Soi/^itor-OeTteral. — His  Lordship's  observation  was,  that 
that  was  not  an  answer  to  the  question.  I  must  repeat  the 
question,  being  of  opinion  that  that  is  not  an  answer  to  it 
The  question  1  put  is  this — How  can  you  predicate  of  a  daim 
which,  according  to  your  knowledge  ana  experience,  is  en- 
tirely without  precedent,  that  it  is  according  to  the  rules  of 
good  husbandry  as  understood  and  practised  in  the  county 
of  Haddington  ? — Ver^  seldom  under  leases  that  allow  a  six- 
course  shift,  in  which  it  is  occasionally  practised  durine  the 
lease,  besides  the  last  year.  That  makes  the  novelty  of  this 
case.  Although  permitted  to  have  a  six-course  shifty  it  never 
was  done  until  last  year;  but  the  flEum  was  grazed  for  two 
years  continuously,  and  so  made  the  land  necessarily  richer. 

SdioUoT-^ieneTOiL — K  such  a  claim  never  was  made  before, 
there  could  be  no  understanding  with  respect  to  it  in  the 
county  of  Haddington  ? — Well,  you  might  say  that  in  one 
sense. 

But  can  you  say  otherwise,  in  any  sense ! — I  never  knew  a 
case  where  there  were  twenty-one  years  of  a  six-course. 

Still,  I  put  the  question  to  you,  was  there  any  under- 
standing and  practice  in  the  county  of  Haddington  with 
respect  to  the  claim  to  change  to  a  six-shift  course  for  the 
first  time  in  the  last  year  of  Uie  lease  ? — Well,  I  have  men- 
tioned it  aheady  that  there  was  none. 

There  was  no  understanding  and  no  practice  in  the  county 
of  Haddington  with  respect  to  such  a  claim  as  Mr  Miller 
made  here? — Not  that  I  Knew  o£ 

And  whether  the  six-shift  in  itself  was  or  was  not  accord- 
ing to  the  rules  of  good  husbandry  upon  this  particular  &rm 
was  a  matter  upon  which  you  had  no  opimon! — When  I 
gave  in  my  report,  I  had  not  seen  the  fiorai,  and  therefore 
had  no  opinion  upon  it. 

That  is  not  your  oninion  as  to  the  rules  of  good  husbandry  ? 
— Well,  I  don't  thinx  so. 

The  question,  whether  or  not  the  six-shift  rotation  was  in 
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itself  according  to  the  rules  of  good  husbandry  on  this  paiv    G-  Hope, 
ticular  &nn,  was  one  upon  which  you  had  no  opinion  at  the 
date  of  your  report  ? — I  had  no  opinion  grounded  upon  per- 
sonal inspection  of  the  £Etrm. 

Or  grounded  upon  anything!— Upon  the  clauses  in  the 
lease,  and  the  understanding  with  the  landlord. 

That  is  as  you  explained  to  us  before,  in  assuming  that  the 
landlord  and  tenant  had  satisfied  themselves  upon  that 
subject,  and  that  therefore  it  was  unnecessary  for  you  to  form 
an  opinion  ?— Unnecessary  to  the  extent  that  I  was  not  asked 
to  do  so. 

But  ^ou  assumed  that  it  was  not  necessary  for  you  to  form 
an  opinion,  because  you  assumed  that  the  landlord  and 
tenant  had  come  to  an  understanding  on  the  subject! — I 
adopted  their  opinion. 

You  adopted  what  you  understood  to  be  their  opinion ;  I 
do  not  douDt  it  You  could  not  understand  it;  ana  that  is  a 
matter  about  which  you  may  have  been  mistaken.  The  only 
time  you  visited  the  &nn  was  upon  9th  July  1863  ? — Yes. 

And  upon  that  occasion  you  were  only  in  the  four  fields ! 
— Yes, 

Which  were  then,  except  one,  all  under  crop ! — Yes. 

And  you  told  us  that  your  inspection  was  not  such  as  you 
would  like  to  give  any  opinion  as  to  the  quality  of  the  soil? 
— ^As  to  the  value  of  me  land  or  the  quality  of  the  soil  on  the 
whole  fisurm. 

Was  your  inspection  of  these  four  fields,  in  the  state  in 
which  they  were  on  the  9th  July,  such  as  to  satisfy  you  so  as 
to  enable  you  to  form  an  opinion  whether  the  six-shift  was 
apnlicable  to  that  £Euin  t — YeSy  I  should  say  it  was.  Gene- 
raUVi  I  did  form  an  opinion. 

You  did  not  make  such  an  inspection  as  you  would  have 
done  to  enable  you  to  give  a  sati^actory  opinion  upon  that  ? 
— No,  certainly  not  I  would  have  gone  into  the  particular 
fields. 

IS  you  had  been  inspecting  the  farm,  and  preparing  your- 
self to  give  an  opinion  on  such  a  question,  you  woula  have 
made  a  different  inspection  ? — ^Yes. 

So  that  even  at  this  moment  you  have  not  prepared  your- 
self as  a  man  of  skill  to  give  an  opinion  upon  the  question 
whether  the  six-shift  is  according  to  the  rules  of  good  hus- 
bandry upon  this  fEurm  ? — Well,  I  would  not  speak  definitely 
upon  the  subject 

Before  givmg  an  opinion  as  a  man  of  skill — now  notice 
that»  as  a  dciUed  agncuUurisi — ^upon  a  question  whether  a 
sudden  change  to  me  six-shift  in  the  last  year  of  the  lease 
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G.  Hope,  would  or  would  not  be  prejudicial  to  the  lands,  would  it  be 
necessary  to  see  the  condition  in  which  the  lands  were  at  the 
time — the  state  of  the  form  I  mean  J — ^Well,  I  think  so. 

And  you  would  not  consider  yourself  in  a  condition  to 
give  an  opinion  as  a  skilled  agriculturist  upon  that  question, 
without  seeing  the  condition  of  the  farm ! — ^Well,  1  should 
not  like  to  speak  definitely  upon  the  subject  without  making 
myself  familiar  with  the  matter. 

Then,  jou  are  not  now,  and  you  never  were,  in  a  condi- 
tion to  give  an  opinion  as  a  skilled  £^culturist  as  to  whether 
a  change  to  the  six-shifb  in  1859  upon  this  farm  would  be 
prejudicial  to  the  land  or  not ! — ^You  may  say  so  generally. 

And  particularly  I  suppose  also  ? — Yes. 

Now,  I  infer  firom  wnat  you  have  said  now — indeed  you 
have  stated  it  distinctly  already,  but  see  if  I  am  right — that 
you  did  not  in  your  reports  which  you  have  read  mtend  to 
express  an  opinion  as  a  skilled  agriculturist,  either  that  the 
six-course  shift  was  according  to  the  rules  of  good  husbandry 
upon  that  particular  farm,  or  that  a  change  to  the  six-course 
shift  in  the  last  year  of  the  lease  would  not  be  prejudicial 
to  the  land  ?— K  you  read  my  reports  you  will  see  what  I 
distinctly  stated  was  that  the  six-course  shift  was  a  good 
system  of  rotation,  and  was  permitted  by  the  lease.  That 
is  all  that  I  reported. 

Lord  Kirdoch, — Answer  the  Solicitor-General. 

SolicUor-Oeneral. — Kindly  give  me  your  attention  for  a 
moment,  and  I  think  you  will  see  that  it  admits  of  only  yes 
or  no.  In  the  reports  which  you  have  read,  did  you  intend 
to  express  an  opinion  as  a  skilled  agriculturist^  either  upon 
the  question  whether  a  six-shift  was  according  to  the  rules 
of  good  husbandry  upon  that  particular  farm,  or  whether  a 
change  to  the  six-shift  in  the  last  year  of  the  lease  would  not 
be  prejudicial  to  the  lands  ? — What  I  stated  in  my  reports  is 
this,  that  it  had  not  been  prejudicial  by  the  crop  taken  in  the 
last  year,  nor  would  it  have  been  so  by  the  crop  proposed  to 
be  taken  by  Mr  Miller. 

I  am  afraid  I  must  repeat  the  question ;  just  answer  me ! 
— My  reply  is  that  there  was  nothing  in  the  rules  of  good 
husband^  to  prevent  the  tenant  leaving  the  iarm  taking  the 
crop  proposed  by  him. 

Now,  have  the  goodness  to  answer  the  question  ? — Well,  1 
consider  I  have  answered  it 

Did  you  thereby  intend  to  express  an  opinion  as  a  skilled 
agriculturist  that  the  six-shift  was  according  to  the  rules  of 
good  husbandry  upon  that  farm ! — Well,  I  did  so,  assuming 
that  the  six-shift  course  was  permitted  by  the  leasa 
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You  did  intend  to  express  an  opinion  that  the  six-shifit    c^.  Hope, 
was  according  to  the  rules  of  ^ood  husbandry  upon  that  farm ! 
— Well,  as  permitted  by  the  lease. 

Never  mmd  the  lease  at  alL — I  had  no  other  means  of 
judging. 

I  thmk  so,  or  you  would  not  have  judged  at  all ;  but  did 
you  intend  to  express  an  opinion  as  a  skilled  agriculturist 
that  the  six-shift  course  was  according  to  the  rules  of  good 
husbandry  upon  that  farm  ? — ^Well,  I  have  told  you  already 
that  it  was  permitted  by  the  lease.  I  had  no  other  means  of 
judring.      ^ 

Had  you  any  opinion  as  a  skilled  agriculturist  upon  the 
subject  as  to  whether  it  was  according  to  the  rules  of  good 
husbandry  or  not ! — It  is  not  for  me  to  say  whether  I  was 
skilled  or  not 

No,  no  ;  nobody  is  doubting  your  skill.  My  only  doubt 
is  whether  you  could  possibly  apply  it  ? — Well,  you  know,  I 
was  not  at  the  farm. 

Then,  had  you  any  opinion  as  a  skilled  agriculturist  upon 
that  question  i — Well,  you  fnay  say  no,  as  abstracted  from  the 
lease. 

What  is  the  meaning  of  saying '  abstracted  from  the  lease ! ' 
Did  the  lease  enable  you  to  iorm  a  judgment  as  a  skilled 
agriculturist  i — Well,  if  the  landlord  had  permitted  this. 

But,  dear  me,  Mr  Hope,  a  lawyer's  clerk  could  judge  of 
that  as  well  as  you,  though  he  had  never  seen  the  &rm  in 
his  life  ? — Well,  1  think  he  mi^ht. 

Then,  as  a  skilled  agriculturist,  you  had  no  opinion  at  all, 
either  as  to  the  applicability  of  a  six-shift  course  to  the  farm, 
or  whether  it  was  according  to  the  rules  of  good  husbandry 
to  change  to  it  in  the  last  year  of  the  lease  ? 

Lord  Kinloch. — I  have  uiat  down  already. 

SdicUor-Oeneral — Now,  I  see  potatoes  are  called  a  black 
crop  by  this  lease.  Are  potatoes  usually  in  the  country  ci^ed 
a  black  crop  ? — Generally. 

They  are  sometimes,  I  think,  called  a  green  crop  or  a 
black  crop  ? — Yes,  but  sometimes  they  are  reckoned  a  fallow 
crop. 

Fallow  crop  is  a  very  common  name  for  them  ? — No. 

Is  it  a  wrong  name  for  them  ? — Well,  I  have  known  some 
cases  where  it  is  allowed  to  be  a  fallow  crop,  but  as  a  rule, 
certainly  not. 

But  does  not  Stephen,  in  his  Book  on  AgricuUurCy  and  Pro- 
fessor Low,  in  his  oook,  always  speak  of  potatoes  as  a  fallow 
crop  \ — ^I  don't  recollect  that 

Professor   Low's   book   is  pretty  well  known    amongst 
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G.  Hope,  agriculturists  ? — I  am  speaking  only  from  personal  experience 
in  my  own  neighbourhood. 

You  say  that  there  was  nothing  to  prevent  Mr  Miller 
taking  100  acres  of  potatoes  off  the  £Einn  eveiy  year  of  the 
lease ! — No. 

You  think  that  in  this  particular  year,  1859,  he  would 
have  made  a  net  profit  of  £1 428  off  100  acres ! — ^Possibly  he 
might  have  done  so. 

1  suppose  it  is  also  quite  possible  that  he  might  have  made 
a  loss  ? — Oh,  he  might  have  made  a  complete  failure. 

It  is  a  precarious  crop  ? — It  is. 

I  suppose  nobody  can  doubt  that  had  he  expected  to  make 
that,  or  the  half  of  it,  or  one-fourth  or  one-fifth  of  it,  of 
clear  profit  upon  100  acres,  he  would  have  had  potatoes 
every  year  upon  100  acres  ? — Well,  you  would  nearly  tnink  so. 

And  from  the  fact  of  his  never  having  any  potatoes  at  all, 
except  for  his  family  and  servants,  you  would  nearly  think 
he  had  no  such  expectations  ? — He  had  not  been  alive  to  the 
feyct  of  his  great  profits. 

He  only  became  alive  to  that  in  the  last  year  of  the  lease. 
He  wakened  up ! — Yes. 

You  used  an  expression  which  I  think  did  not  exactly 
convey  your  meamng  about  the  last  crop.  You  did  not 
mean  that  the  last  crop  was  generally  a  better  crop  than  the 
penult  crop,  t.e.,  the  one  before  the  last  ? — ^It  is  not  a  better 
crop,  but  liiere  is  no  expense  to  be  deducted  off  it.  You 
would  require  no  seed  or  horse  labour.  Eveiything  goes  to 
market. 

And  the  whole  produce  of  the  farm  is  realised  ? — ^Yes. 

You  don't  keep  back  seed  and  cattle  for  cultivation ! — ^No. 

But  the  tenant  has  no  reason  to  expect  a  better  com  or 
more  com,  or  better  potatoes  or  more  potatoes,  in  1859  than 
in  1858,  or  1857,  or  1856?— No. 

He  realised  by  selling  off  his  stock.  But  if  100  acres  of 
potatoes  had  been  planted  and  nown  with  the  wonderful 
success  which  has  been  su&gest^  as  possible  in  1858,  or 
1857,  or  1856,  they  would  have  been  sent  to  market,  and 
turned  into  money  precisely  in  the  same  way  as  in  1859  ? — 
No  doubt 

Then,  being  bUnd  to  his  interest  for  twenty-one  years,  and 
his  eyes  having  been  opened,  and  having  become  lively  for 
the  mrst  time  m  the  twenty-first  year,  he  proposes  to  turn 
that  liveliness  to  account  by  doing  what  had  never  been  done 
in  this  world  before,  so  far  as  you  know  ? — Yes. 

Then  that  can  hardly  be  according  to  the  understanding 
and  practice  of  the  county  of  Haddington ! — It  is  the  practice 
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of  the  county  for  people  to  grow  more  than  one-sixth  part  of    ^-  K<^* 
the  &rm  in  potatoes. 

Lord  Kinuoch. — The  practice  of  the  county  of  Haddington 
is  to  take  full  measure,  or  more  if  you  can  get  it  ? — Yes. 

SolicUor-O&ieral. — You  said  tliat  it  does  very  well  on  soft 
land  to  sow  grass  seeds  with  the  white  crop  for  autumn 
feeding,  and  to  plough  it  up  for  crop  in  the  spring? 
— Yes. 

What  do  you  mean  by  soft  land  ? — I  mean  land  which  does 
not  require  to  be  reduced  by  firost 

What  do  you  consider  the  land  in  the  last  of  these  four 
fields  ?-->In  some  parts  of  it  there  is  some  soft  land 

In  Hemny  Shot  ? — Yes  ;  and  a  very  large  proportion  of  it 
is  free  sandy  soil. 

Professor  Low  is  a  great  authority  on  agriculture ! — Cer- 
tainly he  is. 

(Shewn  Professor  Low's  Elements  of  Prcustical  Agriculture, 
p.  168.) — Just  read  that. — [WiMesa  reads/] — *  A  course  of 
^  tillage  during  only  a  part  of  the  season  is  adopted  in 
*  the  case  of  prepanng  land  for  such  crops  as  the  turnip, 
'  the  cabbage,  tne  potato,  which  are  tnence  frequent^ 
'  termed  fauota  crops.' 

Kow,  is  not  that  correct  7 — Oh  yes,  it  may  be  frequently 
correct. 

Professor  Low  would  likely  know  the  phraseology  ? — ^He 
says  they  were  frequently  calfed  a  £bJ1ow  crop. 

Why  should  land  prepared  for  turnips  be  called  fallow 
land,  and  land  prepared  for  potatoes  not  ? — I  cannot  tell  die 
reason,  except  that  this  is  generally  specified  in  the  lease. 
Turnips  are  frequently  eaten  upon  tne  ground. 

What  I  mean  is  tma — In  the  reason  of  thines,  the  land 
prepared  for  potatoes  is  as  much  fallow  land  as  the  land  pre- 
pared for  turnips  ? — ^Well,  but  potatoes  are  earlier  planted, 
and  you  have  not  the  same  time  to  prepare  the  soil 

But  why  is  land  called  jGedlow  ? — ^Because  there  is  no  crop 
at  all  grown  upon  it 

Isn't  it  so  called  from  the  colour  of  the  land  itself,  when 
it  is  prepared  for  planting,  but  before  anything  has  been 
planted  in  it  ? — I  don't  know  the  etymology  of  it 

You  have  heard  of  a  £eJ1ow  deer,  I  suppose ;  isn't  that 
because  of  its  colour  I — ^Well,  I  don^;  know. 

Hay  is  r^;arded  as  a  black  crop  here.  Is  a  six-shift  pos- 
sible with  Imy  as  a  black  crop ! — Well,  I  should  doubt  it ; 
that  is  to  say,  if  you  are  going  to  restrict  the  black  crop  to 
one-aixth. 

Just  take  the  terms  of  this  leasa    With  hay  as  a  black  crop 
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Cm.  Hojie.  is  the  six-shift  possible  ?  You  say  you  should  doubt  it ;  have 
you  not  considered  the  question,  and  satisfied  yourself  that 
it  is  impossible  ? — It  is  possible  to  take  a  black  crop. 

Is  it  reasonably  possiole,  in  the  management  of  this  farm, 
to  adopt  the  six-shift  under  this  lease,  with  hay  as  a  black 
crop  ? — Well,  if  you  are  not  to  take  two  years*  grass  from  the 
seeds. 

How  do  you  set  two  years*  grass  ? — You  take  a  crop  of 
hay,  and  allow  the  land  to  be  pastured  afterwards. 

!But  according  to  the  ordinary  understanding  of  a  six- 
course  shift,  is  such  a  shift  possible  under  this  lease ! — Well, 
I  should  doubt  it. 

Then,  it  comes  to  this,  that  according  to  the  terms  of  this 
lease  a  six-shift,  according  to  the  ordinary  understanding  of 
it,  is  an  impossibility ! — Assuming  hay  to  be  a  black  crop. 

Which  this  lease  aoes ! — Yes. 

Then  I  suppose,  you  are  hardly  of  opinion,  as  a  practical 
fEumer,  that  the  lease  permits  a  six-shift,  if  that  is  impossible  t 
— If  it  is  impossible. 

And  you  know  that,  according  to  the  ordinary  acceptation 
of  it,  it  18  impossible ! — Yes. 

Then,  a  six-course  shift  could  not  have  been  followed  upon 
the  farm  during  the  lease,  or  generally  during  the  lease, 
without  violating  the  terms  of  the  lease  ?— I  don't  say  that 

Question  repeated. — Certainly. 

I  think  you  said  a  six-shift  course  was  impossible,  taking 
hay  as  a  black  crop,  which  the  lease  does  ? — ^Well,  it  does 
not  follow.  He  may  take  an  ordinary  six-course  shift 
without  growing  hay  at  alL 

You  are  of  opinion  that  hay  should  never  be  grown  at  all! 
— ^Well,  he  might  take  a  part  in  hay ;  but  there  is  nothing 
to  prevent  him  taking  the  whole. 

Well,  that  is  the  question ! — It  would  restrict  the  amount 
of  potatoes. 

it  would  interfere  with  a  six-course  shift  i — ^To  the  extent 
to  which  there  was  hay. 

How  much  did  you  allow  for  the  carriage  of  bones ! — 8s. 
or  10s. 

And  miano? — I  have  assumed  1 3s.  per  cwt  as  the  price, 
delivered  on  the  farm. 

Well,  but  if  ISs.  was  the  price  paid  for  it,  not  on  the  farm, 
but  in  Edinburgh,  that  would  not  be  the  price  to  be  delivered 
on  the  farm?— Certainly;  I  never  paid  13s.  per  cwt.  in 
Edinburgh.     I  paid  jP12  to  <f  12 :  10&  per  ton. 

You  assume  as  the  price  of  the  guano  £\  2 :  10s.,  and  10s. 
for  carriage  to  the  farm  ? — ^Yes. 
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Was  that  tho  railway  charge  ? — Yes,  and  cartage.  ^»'  Hope- 

How  much  for  railway  charge  ? — I  should  think  about  7s. 
or  8s.,  and  the  cartage  2s.  I  think  it  was  10s.  altogether, 
but  I  don't  recollect  particularly. 

And  you  counted  tne  carriage  of  the  bones  the  same  way ! 
— Yes.    I  got  them  from  Dunbar. 

Before  1859  was  it  the  practice  of  the  county  of  Hadding- 
ton for  tenants  to  take  a  waygoing  crop  of  potatoes  raised  by 
means  of  artificial  manures  ? — I  don't  think  it  was. 

You  mean  it  was  not,  so  fsur  as  you  know  ? — I  know  of  no 
instance  of  it. 

I  put  the  same  question  to  you  without  that  limitation  about 
manure.  Before  1859,  was  it  the  practice  of  the  county  of 
Haddington  for  tenants  to  take  a  waygoing  crop  of  potatoes 
at  all  ?--0h  yes. 

It  was  the  practice  of  the  county  ? — The  practice  on  a 
number  of  farms  I  have  known.  They  have  made  a  sixth 
part  potatoes  before  1859. 

When  is  the  first  instance  you  ever  knew  of  that ! — Well, 
I  don't  recollect,  but  I  have  known  it. 

Have  you  known  it  as  a  rare  occurrence,  or  as  a  common 
thing! — Well,  you  know,  potatoes  commenced  to  be  planted 
about  1846  or  1847— 

But  have  you  known  it  as  a  common  6r  a  rare  occur- 
rence?— Well,  you  may  say  it  has  been  comparatively 
seldom. 

How  many  instances  of  it  are  within  your  knowledge ! 
Observe,  I  am  speaking  now  of  the  practice  prior  to  1859. — 
Well,  I  don't  recollect  any  farms  particularly  that  have  been 
out  of  lease  in  my  neighbourhood ;  but  I  have  no  doubt  there 
were  instances  of  it 

Then,  within  your  own  knowledge  upon  the  subject,  how 
many  instances — or  have  you  known  any  instances  of  your 
own  knowledge,  in  which  a  tenant  took  a  waygoing  crop  of 
potatoes,  with  a  Whitsunday  entry,  which  is  the  same  as 
nere! — Well,  I  would  not  tnink  that  there  was  anybody 
who  left  their  farm  since  1850  but  what  could  do  so ;  but  1 
don't  recollect  of  any  particular  faxm. 

But  farther  than  that  you  don't  know  of  any  specific 
instances  ? — No. 

You  can't  swear  that  the  thing  was  ever  done  at  all  ? — 
Well,  I  am  not  prepared  to  specify  instances  whether  it  was 
ever  done  at  all 

That  is  to  say,  you  cannot  swear  that  any  tenant  ever  took 
a  waygoing  crop  of  potatoes  ? — Yes. 

Your  opinion  is  that  a  tenant  under  such  a  lease  as  the 
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G.  Hojie.     present  is  entitled  to  a  waygoing  crop  of  potatoes,  but  you 
cannot  say  that  any  tenant  ever  took  one  ? — Yes. 

Then,  of  course,  you  are  quite  unable  to  say  that  there  is 
any  practice  in  the  county  of  Haddington  on  the  subject  ? — 
I  Know  a  number  of  farms  where,  since  1860  at  all  events, 
it  was  done.  I  have  no  doubt  that  potatoes  have  been  taken 
as  a  waygoing  crop,  but  I  am  not  prepared  to  state  instances. 

Lcrd  Kirdoch. — You  know  of  many  farms  in  which  it  has 
been  done  since  1 860 ! — Yes. 

Sclidtor-Oeneral, — Now,  just  tell  me  what  were  the  &nns 
where  a  waygoing  crop  of  potatoes  have  been  taken  since 
I860  ?— Well,  there  is  Southfield. 

Who  is  tenant  there  ? — It  was  Mr  Wright 

What  year  did  he  leave  ? — Well,  I  don't  recollect  what  year 
he  left,   out  I  know  that  he  had  always  more  than  one-sixth 
of  his  farm  in  potatoes.    There  was  also  Newhouse.    The 
tenant,  who  died,  was  a  Mr  Miller. 
^  You  know  of  this  ? — ^Yes. 

When  did  he  leave  ?— He  died  in  1859,  I  think  ;  but  I 
know  for  a  fact  that  he  had  a  sixth  part  of  his  brm  in  potatoes. 

Did  he  die  in  the  last  year  of  the  lease  ? — I  rather  think 
he  did,  and  his  trustees  took  this  in  the  last  year  of  the  lease, 
being  the  year  following  his  death. 

Now,  was  that  the  last  vear  of  his  lease,  or  was  that  an 
arrangement  with  the  landlord ! — ^There  was  no  arrangement 
with  the  landlord  at  all  events. 

But  do  you  know  that  it  was  the  last  year  of  the  lease  ? — 
I  don't  know  whether  it  was  the  last  year  or  not,  but  I  know 
for  a  fact  that  he  had  one-sixth  part  of  his  farm  in  potatoes. 

In  the  year  Df  his  death,  or  the  year  after  ? — It  was  the 
year  after. 

But  you  don'^t  know  whether  it  was  the  last  year  of  a  lease 
or  not  ? — It  was  a  lease,  but  I  have  no  recollection  of  its 
terms.  I  have  seen  the  lease.  He  was  in  the  practice  of 
growing  no  more  potatoes  than  served  for  his  f^ily  and 
servants. 

Where  is  the  fimn !— It  is  within  2  miles  of  me. 

Any  other  instance  ? — There  is  none  occurs  to  me. 

Then,  really  all  that  you  mean  by  saying  that  you  know 
plenty  of  instances  since  1 860  is  that  one,  m  addition  to  the 
one  person  who  is  here  ? — Yes. 

Re-examined  by  Mr  Oifford. — I  think  you  said  that  it  is 
only  recently  you  have  been  in  the  habit  of  planting  large 
'  breadths  of  potatoes  ?—  Yes. 

Since  when  is  it! — It  was  after  the  failure,  when  the  disease 
came  amongst  the  potatoes.    We  found  that  the  potatoes  in 
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East  Lpthian  did  not  take  the  disease  so  readily,  and  we  got     G-  Hope, 
larger  prices  for  them. 

And  potato  planting  in  Haddingtonshire  has  extended 
greatly  since — ^tnat  is,  within  the  last  six,  ten,  or  twenty 
years,  and  in  more  recent  years ! — Oh  yes. 

Gradually  increased,  in  met! — I  don't  say  it  has  extended 
within  the  last  half  dozen  years,  but  it  was  gradually  extended 
up  to  that  time,  and  they  are  as  largely  planted  as  ever  they 
were. 

Now,  this  last  case  you  mentioned  of  Mr  Miller — ^he  had 
not  been  in  the  habit  of  planting  potatoes  at  all ! — Never 
planted  anything  but  for  his  family  and  servants. 

Yet,  in  the  last  year  of  his  lease,  his  trustees  took  a  sixth 
of  the  whole  farm  m  potatoes  ? — Yes. 

Is  not  that  just  what  Mr  Miller  is  doing  here,  or  wanting 
to  do  here— You  know  who  I  am  speaking  of? — Oh  yes, 

distinctly. 

That  Mr  Miller  is  no  relation  of  the  pursuer  ? — No,  none. 

Had  Mr  Miller  that  farm  lonjj  before  he  died  ? — Oh  yes  ; 
his  &ther  was  in  it,  and  he  died  an  old  man ;  and  although 
they  had  no  potatoes  all  their  lives,  they  took  a  sixth  of  the 
farm  in  potatoes. 

Now,  did  you  consider  that  the  late  Mr  Miller's  case  was 

S;ainst  the  rules  of  good  husbandry  ? — No,  certainly  not. 
e  took  a  sixth  of  the  lands  in  potatoes,  although  he  had 
never  done  it  before. 

Nor  did  you  consider  it,  I  suppose,  against  the  practice 
and  understanding  of  the  country  ? — ^Oh,  certainly  not. 

Was  it  of  any  consequence  to  the  landlord  that  he  did  not 
take  potatoes  before?— No,  it  made  no  difference  to  him. 

And  so  in  the  present  case,  would  it  make  any  difference 
to  Mr  Hunter,  the  landlord,  in  this  case,  that  the  pursuer, 
Mr  Miller,  had  not  taken  potatoes  until  the  last  year  of  the 
lease  ? — No,  I  think  he  had  no  reason  to  complain. 

Was  it  not  more  favourable  to  the  landlord  that  he  had 
not  been  taking  potatoes  formerly  ? — Well,  I  daresay  it  was. 
And  so  {bit  from  the  landlord  having  complained,  he  might 
have  taken  potatoes  off  the  land  in  the  last  year  and  the  pre- 
vious  year  also;  but  it  would  cause  a  greater  expenditure  of 
manure  for  growing  a  crop  of  potatoes. 

But  he  had  no  reason  to  complain  ? — Oh,  certainly  not 

It  did  not  make  him  any  worse  that  the  tenant  had  taken 
potatoes  in  the  last  year,  but  had  not  taken  potatoes  before ! 
—No. 

Now,  my  friend  the  Solicitor  General  has  referred  yon  to 
one  of  the  letters  which  passed  between  the  late  Mr  Hunter 
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G.  Hope,  and  the  late  Mr  Miller;  but  he  forgot  to  refer  you  to  another 
letter  at  p.  96.  In  answer  to  the  letter  which  you  heard  read, 
Mr  Hunter  says — '  I  have  considered  about  a  new  lease.    All 

*  your  farm  is  now  infield,  and,  therefore,  I  require  that  at 
'  no  time  shall  you  take  two  white  crops  without  a  green  or 
'  black  one,  and  only  one  black  one  (viz.,  hay,  beans, 
'  peas,  potatoes,  and  the  like)  in  the  rotation.  This  appears 
'  to  me  to  settle  what  quantity  of  everything  you  will  nave. 

*  The  other  clauses  may  remain  as  they  are  at  present.* 
How  do  you  explain  that  expression  in  the  letter  ? — 1  under- 
stand it  to  mean  that  the  six-course  shift  was  allowed. 
He  was  to  leave  the  farm  according  to  the  six-course  shift 
of  rotation. 

Explain  how  you  infer  that  the  six-shift  is  pointed  at  by 
that  letter,  with  only  one  black  crop— that  is,  hay,  beans,  peas, 
or  potatoes — in  the  rotation  ? — Well,  if  you  have  grass,  I  tnink 
it  distinctly  implies  a  six-course  shift.  There  was  a  black 
crop  and  a  green  crop  between  the  two  white  crops. 

And  the  £act  of  a  black  crop  in  the  rotation  at  all  implies 
a  six-shift? — Yes;  grass,  turnips,  and  potatoes  in  the  rotation, 
with  a  white  crop  Allowing. 

These  words  are  incorporated  in  the  lease  itself,  I  think, 
at  p.  99.  When  a  prohibition  of  that  kind  is  inserted  in  the 
lease,  does  it  prevent  the  tenant  from  taking  crops  in  a  more 
&vourable  way  for  the  landlord? — I  should  say  certainly 
not. 

Do  tenants  always,  in  the  course  of  a  twenty-one  years' 
lease,  cultivate  their  land  in  a  more  favourable  way  for  the 
landlord  than  any  strict  course  would  do  ? — I  think  it  is  very 
generally  done. 

You  say  that  a  six-shift  course  is  very  common.  Under  a 
six-shift  course,  and  under  a  lease  permitting  a  six-shift 
course,  is  it  very  common,  especially  m  the  eanier  years  of 
the  lease,  to  take  more  erass  than  that  would  imply  ? — It  is 
generally,  unless  distinctly  stated  that  the  farm  is  to  be  man- 
aged according  to  the  six-course  shift. 

Do  the  landlord's  and  tenant's  interest  run  very  much 
together  at  the  beginning  of  the  lease? — Yes;  Uiey  vary 
latterly. 

Towards  the  end,  I  fancy,  they  become  a  little  different  ? 
—Yes. 

Is  it  usual,  therefore,  in  the  beginning  of  the  lease,  to  cul- 
tivate the  ground  more  favourably  than  the  course  permitted 
by  the  lease,  but  towards  the  end  to  come  back  to  the  lease 
course  ? — Yes. 

I  think  you  said  you  had  known  many  cases  of  tenants 
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shifting  from  the  four  or  five-course  shift  to  the  six-course     G.  Hope, 
the  very  last  year ! — Yes. 

Towards  tlie  end  of  their  lease  ? — Yes ;  generally  from  the 
five  to  the  six-shift. 

Now,  how  long  before  the  end  of  the  lease  may  that  gene- 
rally be  done!— Well,  I  think  they  generally  shift  too  soon. 

Well,  but  how  long  do  th^  do  so  generally ! — About  four 
or  five  years  from  the  end  of  the  lease.  It  is  too  frequently 
not  &rmed  so  well  as  it  should  ba 

You  mean  by  that  that  they  take  their  full  rights  under 
the  lease  ? — ^Yes. 

Do  you  imply  any  more? — Oh,  they  might  need  more 
care  in  keeping  the  land  free.  In  short,  they  are  not  so 
careftd  in  their  cultivation. 

But  in  reference  to  the  shift  of  cropping,  which  is  what  I 
am  particolaily  looking  at  just  now,  they  take  the  full 
measure  which  the  lease  gives  during  the  last  four  or  five 
years  ? — Yes ;  some  of  them  b^in  earlier  than  four  or  five 
years. 

There  is  no  definite  time  for  changing? — It  varies  with 
diiferent  men.  I  don't  know  that  every  person  does  this, 
but  I  haye  known  it  very  common. 

It  is  yery  common  to  cultivate  under  a  more  favourable 
shift  than  the  leaise  permits  in  the  earlier  years,  and  then  to 
take  the  fiill  measure  of  the  right  for  the  last  years ! — Yes. 

Now,  suppose  in  the  present  case  that  Mr  Miller  had 
begun  to  take  tlie  six-shift  rotation  three  or  four  years  before 
the  end  of  the  lease,  would  that  haye  been  in  accordance  with 
what  is  often  done  ? — Oh  yes. 

Now,  is  it  better  or  worse  for  the  landlord  that  the  party 
delay  doing  it  till  the  last  year! — I  should  say  it  is  deciaedly 
better. 

In  what  respect? — ^You  have  generally  better  crops  after 
grass  than  after  anything  else. 

And  tiherefore  the  land  would  be  left  better! — Yes,  richer, 
when  land  is  grazed  for  several  years. 

Then  the  course  Mr  Miller  proposed  would  have  left  the 
land  richer  than  if  he  had  changed  to  the  six-shift  three  or 
four  years  before  ? — That  is  probably  so. 

My  friend  the  Solicitor-General  put  the  question  to  you, 
or  rather  put  the  words  to  you,  that  what  Mr  Miller  did  was 
altogether  unprecedented.  Do  you  mean  by  that  anything 
more  than  that  you  did  not  know  any  instance  where  a  tenant 
was  so  long  in  shifting  as  Mr  Miller  ? — That  is  the  meaning. 

And  that  delay  was  more  favourable  to  the  land  than  if  no 
had  altered  before  ? — It  was. 
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G.  Hope.  Did  you  ever  know  an  instance  of  a  landlord,  who  had 
permitted  by  the  lease  a  six-shift  rotation,  objecting  to  the 
tenant  taking  that  at  the  close  of  the  lease,  or  within  three 
or  four  years  of  its  close  ? — No,  never. 

Does  any  reason  occur  to  you  from  your  experience  how 
Mr  Hunter,  the  landlord  in  this  case,  could  be  hurt  by  Mr 
Miller  resuming  or  taking  the  six-shift  course  in  the  last 
year,  more  than  if  he  had  D^un  three  or  four  years  earlier! 
—No. 

You  never  knew  a  case  where  the  landlord  objected  to  the 
tenant  taking  in  his  last  year  what  he  was  permitted  to  take ! 
—No. 

Did  you  ever  know  a  case  where  the  lease  permitted  the 
six-shift  rotation,  and  the  landlord  objected  to  that  being 
taken  towards  the  end  of  the  lease ! — No,  except  in  this  case. 

Now,  other  questions  were  put  to  you  about  your  reports. 
I  put  a  question  to  you  generally  at  the  beginning  which  I 
may  repeat  now.     You  still  adhere  to  these  reports  ? — I  do. 

They  express  now  what  your  present  opinion  is  regarding 
the  subject-matter  of  the  present  action  ? — They  do. 

Would  you  look  to  the  interlocutor  of  Lord  Ardmillan  of 

See  Appendix,  31st  January— [iJecwis  interloctdor.]    Now,  had  you,  before 

p.  m.  yQu  made  your  first  report,  the  tabular  statement  submitted 

to  you ! — ^Yes,  I  should  think  so.    I  recollect  of  seeing  it     I 

must  have  seen  it. 

You  followed  Lord  Ardmillan's  directions,  I  suppose,  as 
closely  as  ^ou  could ;  and  I  see  your  first  report  says  you 
have  examined  the  various  documents,  &a  ? — Yes. 

Was  the  first  report  which  you  made  intended  by  you  to 
be  a  complete  answer  to  the  question  remitted  to  you  by 
Lord  Ardmillan  ? — It  certainly  was. 

And  now  that  you  have  read  it  again,  and  that  inter- 
locutor, do  you  think  it  is  a  complete  answer  ? — I  should 
think  so  ;  to  the  best  of  my  understanding. 

Did  you  understand  that  the  remit  required  you  to  visit 
the  farm  ? — Certainly  not. 

Nor  did  you  understand  it  to  require  you  to  report  upon  its 
then  condition! — No. 

If  either  of  the  parties  had  asked  you  to  visit  it,  would  you 
have  gone ! — Oh,  certainly. 

Did  you  yourself  think  it  necessary  to  go  to  the  farm ! — It 
did  not  occur  to  me. 

Now,  looking  to  the  first  report,  your  words  are — '  The 
^  reporter  is  of  opinion  that^  by  the  express  stipulations  of  die 
'  lease  of  1838,  under  which  the  respondent  held  the  &rm, 
'  and  also  by  the  rules  of  good  husbandry  as  established  in  the 
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*  county  of  Haddington,  the  said  respondent  was  entitled    ^-  ^op®- 
'  throughout  the  lease  to  mani^e  and  crop  the  lands  accord- 

'  ing  to  the  six-course  shift.'  You  are  still  of  that  opinion  ? 
—Still 

That  proceeded,  I  think  you  explained  to  my  friend  the 
Solicitor-Gtoneral,  upon  the  footing  that  the  lease  permitted 
the  six-course  shift! — Yes. 

And  if  the  lease  permitted  a  six-course  shift,  then  there 
was  nothing  in  the  rules  of  good  husbandry  to  prevent  him 
doing  what  he  proposed  to  do ! — ^No. 

In  giving  that  opinion  you  assumed  that  you  had  the  terms 
of  the  lease  before  you,  and  also  the  rules  of  good  husbandry 
as  practised  in  the  county  of  Haddington! — ^Yes. 

Supposing  that  Mr  Miller  had  cultivated  the  lands  under 
the  six-shift  course  during  its  whole  currency,  would  that 
have  been  in  accordance  with  the  rules  of  good  husbandry 
as  under  that  particular  lease ! — Certainly. 

And  that  would  have  entitled  him,  you  said  before,  to  take 
100  acres  every  year  of  black  crop  ? — Yes. 

Now,  let  me  call  your  attention  next  to  the  terms  of  the 
second  remit  that  was  made  to  you  by  the  Court — *  Of  new, 
'  and  before  answer,  and  reserving  said  objections,  and  all 
'  other  pleas  of  parties,  hivic  vnae,  remit  to  Mr  Hope  to 
'  reconsider  the  subject  of  the  former  remit,  and  to  report 

*  specially — 

'  Fi/nt,  Whether,  under  the  lease  between  the  parties 
'  preventing  or  allowinjo^  a  six-shift  rotation,  the  landlord's 

*  interests  would  or  might  be  prejudicially  afifected  by  the 
'  tenant  following  a  four*shift  or  five-shift  rotation  during 
'  the  whole  years  of  the  lease  till  the  last^  and  then  laying 
'  out  and  dividing  the  &rm  for  the  last  crop  as  under  a  six- 
^  shift  rotation : 

*'  And  second^  Whether,  assuming  the  farm  under  this 
'  lease  to  have  been  cultivated  in  the  manner  exhibited  in 
'  the  tabular  statement.  No.  62  of  process,  the  landlord's 
'  interests  have  been  or  may  be  prejudiced  by  the  manner  in 
'  which  the  land  has  been  divided  and  cropped,  having 
^  regard  specially  to  the  cropping  of  the  last  year.'  Now,  in 
answer  to  that,  you  deal  with  two  branches  of  the  question, 
the  first  is  preventing,  the  second  aUovmig  t — Yes. 

You  will  find  the  second  report  at  p.  78 — *  If  the  lease 
'  prevents  a  six-shift  rotation,  the  landlord's  interest  would 

*  DC  prejudicially  affected.'  If  the  lease  prevented  a  six- 
shift  rotation  you  thought  it  would  injure  the  landlord  ? — 
Yes. 

If  it  did  not,  you  were  of  opinion  that  it  would  not  pre- 
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G.  Hope,    judice  him  to  take  it  only  in  the  last  crop.    You  are  still  of 
that  opinion ! — Still  of  that  opinion. 

In  forming  that  opinion^  did  you  require  to  visit  th^feum ! 
— I  don't  think  I  was  required  to  do  so. 

Had  you  any  difficulty  in  making  up  your  report  without 
visiting  the  fiuin  I — None. 

You  see  the  Inner  House  puts  the  question  two  ways — ^the 
&r&t  permita,  and  the  second  preveTUa ;  and  you  answer  it  both 
ways  \ — ^Yes. 

Now,  although  you  did  not  examine  the  whole  &rm  when 
you  went  in  1863,  from  what  you  did  see,  you  formed  an 
opinion  about  the  six-course  shift  in  regard  to  it  ? — Yes. 

What  was  that  opinion  ? — As  &r  as  I  saw  it,  and  judging 
altogether,  I  thought  tliat  perhaps  Mr  Miller  had  done  wisely 
when  he  £Eurmed  as  he  did  for  a  considerable  part  of  the 
lease,  but  I  thought  that  the  six-course  shift  might  be  fol- 
lowed for  a  much  longer  period  than  a  few  years — at  all  events, 
one  part  of  it. 

It  might  have  been  proper  and  expedient,  I  understood 
you  to  say! — It  might  have  been  expedient,  for  his  own  in- 
terest, to  crop  part  of  it  on  the  six-course  shifb. 

Now,  you  saw  on  that  occasion  the  four  fields  in  question 
— Were  these  fields  such  as  might  have  been  drawn  mto  the 
six-shift  course  \ — I  have  no  doubt  of  it ;  three  of  the  fields 
particularly  might  have  been — excepting  Closehead,  which 
is  a  little  inferior.  It  would  have  been  more  expensive  to 
have  managed  it  under  the  six-course  shift. 

It  would  have  required  more  manure  ? — Yes. 

But  if  manure  had  been  expended !-— Oh,  I  have  no  doubt 
of  it. 

Closehead  would  have  required  more  manure,  but  if  ex- 
pended, it  would  have  done  very  well  under  the  six-shift  ? — 
Yes. 

Well,  now,  after  all  that  has  been  said  upon  your  estimate, 
are  you  still  of  opinion  that  j£^1428  is  a  &ir  sum  of  profit 
which  the  tenant  might  have  realised  from  tliat  100  acres  ? — 
Yes. 

You  said  that  potatoes  sometimes  &iled — ^Was  1859  a 
good  year  ? — ^Yes. 

And  ^ood  prices  were  got ! — Yes. 

SclicUor-OeTieral. — ^Was  it  a  good  potato  year  in  the 
hi^  countiy  ? — ^Well,  it  was  good  m  my  neighbourhood. 

^ut  do  you  know  that  it  was  so  in  the  high  country,  or  do 
you  not  ? — No. 

There  is  a  groat  difference  some  years  in  the  high  country 
and  in  the  low  country  ? — Oh,  there  may  be  a  great  difference. 
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And  your  knowledge  does  not  extend  to  the  high  country,     G.  Hope, 
where  this  fiurm  was  ? — No. 

You  said  to  my  Mend  Mr  Oifford  that  it  is  not  without 
precedent,  but,  on  the  contrary,  is  according  to  custom,  for 
tenants  to  crop  in  the  earlier  part  of  the  lease  according  to 
one  shift,  and  to  change  to  another  before  the  end ! — Yes. 

How  near  the  end,  or  how  far  from  the  end«  is  it  customary 
to  resort  to  the  six-shift  for  the  first  time? — Well,  I  could 
not  answer  that  question. 

That  is  the  question  which  was  put,  and  which  we  rather 
understood  you  to  have  answered.  Is  it  according  to  custom, 
with  a  twenty-one  years'  lease,  to  resort  to  the  six-shift 
rotation  for  the  first  time  six  vears  before  the  end  of  the 
lease  i — Oh,  I  would  not  like  to  say  that  What  I  mean  is 
simply  this — ^that  fsirming  on  the  four  or  five  course  shift 
during  the  currency  is  also — 

You  did  not  mean  in  the  least  to  say  that  it  was  customary 
to  resort  to  the  six-shift  for  the  first  time  within  three  or 
four  years  from  the  end  of  the  lease! — No. 

Yon  merely  meant  that  under  a  lease  permitting  the  six- 
shift  it  was  not  uncommon,  in  the  course  of  it,  to  have  a  five- 
shift  rotation  ? — Yes. 

Then  you  did  not  in  the  least  mean  to  say  that  if  Mr  Millex 
had  chan&fed  to  the  six-shift  three  or  four  years  before  the 
expiry  of  his  lease,  that  would  have  been  according  to  custom  ? 
— No,  I  did  not  mean  that 

Lord  Kvnloch. — We  understand  you  to  mean  that  the 
change  would  have  been  made  earlier  ? — Yes,  when  it  comes 
so  near  its  close. 

In  twenty-one  years'  leases  they  do  it  more  than  five  or 
six  years  from  the  end  of  the  lease  ? — Generally  they  do. 

l^icUor-Gerieral. — ^You  never  knew  of  it  being  changed 
five  or  six  years  before  the  end  of  the  lease ! — Well,  I  have,  in 
one  instance,  and  that  was  three  years  before  the  end  of  the 
lease. 

And  it  struck  you?— Yes,  I  had  the  management  of  it, 
and  wanted  to  make  as  much  as  I  could  out  of  it 

Now,  I  understood  you  to  say  to  me,  that,  as  a  skilled  agri- 
culturist, you  could  not  judge  whether  it  was  prejudicial  to  the 
landlord  or  not  to  change  in  the  last  year  from  the  five  to  the 
six-course  shift  without  seeing  the  state  of  the  farm  ? — It  was 
not  prejudicial  for  the  tenant  if  he  had  the  liberty  to  make  it. 

But  It  is  prejudicial  to  the  landlord  ?—  Of  course,  it  was 
preiudidal  to  the  landlord. 

And  whether  the  change  itself  from  the  one  shift  to  the 
other  was  prejudicial  to  the  land  or  not  is  a  question  you 
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G.  Hope,  cannot  answer  with  satisfaction  to  yourself,  not  knowing 
the  condition  of  the  farm  when  the  change  was  made! — Yes. 

That  is  a  matter  which  no  agricultarist  could  judge  of 
without  seeing  the  land.  If  lawfully  entitled  to  make  the 
change,  that  is  not  prejudicial  to  the  landlord's  right,  how- 
.  ever  prejudicial  to  the  land  it  may  be.  That  is  not  the 
(]^uestion.  Now,  about  this  letter,  which  you  say  indicates  a 
six-shift,  I  rather  infer  from  the  language  used  that  you  mean 
to  say  it  required  to  be  left  in  the  six-shift  (Mr  Hunter's 
letter  is  at  page  96).  You  said  because  it  provided  for  a 
black  crop,  and  that  a  man  could  not  have  a  black  crop 
except  under  the  six-shift? — ^Yes. 

Under  the  six-shift,  if  hay  is  a  black  crop,  he  can't  have 
a  black  crop  at  all  7 — If  hay  is  a  black  crop,  he  can't  have  it. 

Can  a  man  have  a  hay  crop  without  the  six-shift  ? — ^Yes. 

The  ha^  crop  is  a  black  crop ! — Yes. 

Then,  if  a  man  may  have  a  nay  crop  without  the  six-shift, 
he  may  have  a  blacK  crop  without  the  six-shift  ? — If  a  man 
take  hay,  counted  as  black  crop,  by  allowing  the  land  to 
lie  two  years  in  grass,  he  would  nave  a  six-shift;,  which  makes 
up  for  toking  half  the  black  cron^ 

That  is  not  a  six-shift  accoroing  to  the  ordinary  under- 
standing ? — ^Well,  scarcely. 


c.  Smith.  Mr  Charles  SmTR.-- Rccmvi/ned  by  Mr  Anderson. 

You  are  hctor  upon  the  estate  of  Whittinghame,  belonging 
to  Mr  Balfour  ?--Yes. 

And  you  have  the  management  of  the  Home  Farm  as  well  ? 
—Yes. 

What  is  the  extent  of  it  ? — 460  acres. 

Of  arable  land  ?— Yes. 

It  is  situated  in  the  county  of  Haddington  ? — Yes. 

Is  the  estate  generally  under  your  charge  in  the  same 
county  ? — Yes. 

You  have  had  considerable  experience  as  an  agriculturist  ? 
—Yes. 

How  long  have  you  had  f&rms  of  your  own,  or  had  charge 
of  them ! — 1  f&rmed  for  myself  since  1 84 1 ,  and  had  a  nineteen 
years'  lease.  , 

That  is  about  twenty-four  years  of  practical  experience. 
Where  was  the  farm  ? — At  Fort-George,  in  Inverness-shire. 
I  came  to  East  Lothian  in  18*52,  about  twelve  years  ago,  or 
nearly  thirteen. 

What  was  the  extent  of  the  iarm  at  Fort-Qeorge  ?— I  think 
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about  1000  acres.    The  extent  of  arable  land  would  be,  I     ^-  ^n^^- 
think,  upwards  of  200  acres. 

Have  you  been  employed  to  a  considerable  extent  a^  referee 
between  landlord  and  tenant  in  settling  claims  in  connection 
with  ferms  ? — Yes. 

And  you  are  well  acquainted  with  the  system  of  rotation 
and  cropping  as  practised  in  East  Lothian  ? — ^Yes. 

What  IS  the  usual  rotation  ? — The  six-course  shift  in  the 
lower  (Ustricts  of  the  county. 

And  in  the  higher  districts?— The  five-course. 

Which  is  most  f&vourable  for  the  land? — For  a  certain 
description  of  land  one  might  be  the  most  favourable,  and  for 
another  description  the  other  m^ht  be  the  most  fiEtvourable. 

But  in  the  lower  districts  ? — ^The  six-shift  course  is  consi- 
dered the  most  favourable ;  and  in  the  higher  the  five-shift 
course  is  considered  the  most  favourable. 

Do  you  know  the  &ims  of  Oldhamstocks  and  Springfield, 
of  which  Mr  Miller  was  tenant  ? — ^Yes. 

How  long  have  you  known  them ! — Since  I  came  to  East 
Lothian. 

And  how  do  you  come  to  know  about  them! — Mr  Balfour 
had  some  property  adjoining,  which  marches  with  Oldham- 
stocks, and  tooK  charge  of  it ;  and  I  saw  the  farm  also  when 
I  attended  meetings  in  the  parish. 

How  often  have  you  been  m  the  habit  of  visiting  that  feu'm? 
— I  passed  through  it  always  two  or  three  times  a  year. 

And  on  the  occasion  of  these  visits  you  have  always  seen 
Mr  Miller's  farm  ? — Generally  speaking,  I  have. 

Therefore,  I  suppose  ^ou  are  as  well  acquainted  with  the 
£Euin  as  you  coula  oe  without  actually  having  gone  through 
it  on  these  occasions  ? — Yes. 

What  kind  of  land  is  it! — It  may  be  called  friable  land, 
easy  soil,  good  medium  soil,  a  good  deal  of  gravel,  generally 
upon  a  somewhat  open  bottom. 

Is  the  soil  generally  of  £ur  average  quality! — Medium 
soil. 

Neither  the  best  nor  the  worst,  but  something  between ! — 
Yes- 
Is  the  land  well  adapted  for  growing  potatoes,  generally 
speaking  ? — Yes. 

Is  the  land  generally  in  that  district  well  adapted  for 
potatoes? — ^Yes. 

Is  it  &i  firom  what  is  known  as  the  red  land ! — No,  it  is 
just  adjoining — in  the  immediate  vicinity. 

yfhat  kind  of  land  is  this  red  land  considered  for  growing 
potatoes ! — First  class. 
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c.  Smith.  Is  there  anytliiug  in  Mr  Miller's  farm,  so  far  as  you  know, 
which  would  operate  to  prevent  a  good  crop  of  potatoes  being 
raised  upon  it? — No,  nothing. 

Did  you  visit  the  farm  specially  in  the  year  1863  along 
with  Mr  Hope  of  Fenton  Barns  ? — •  Y  es. 

I  think  your  visit  was  in  July  ? — Yes,  it  was. 

What  was  your  object  in  visiting  it  on  that  occasion ! — 
I  was  asked  to  go  and  consider  what  would  be  the  most 
valuable  crop  that  could  be  taken  out  of  a  certain  quantity 
of  land. 

There  were  four  fields  specially  pointed  out  to  you  on  that 
occasion  ? — Yes. 

And  you  examined  these  fields,  I  suppose,  particularly  ? 
— Yes. 

Were  you  informed  as  to  the  previous  course  of  cropping 
which  these  fields  had  imdergone ! — Yes. 

Who  was  it  that  informed  you  about  them  ? — Mr  Miller. 

Did  he  inform  you  verbally,  or  did  he  shew  you  any  state- 
ment about  them !— He  shewed  us  the  printed  statement 

Now,  there  were  four  fields,  you  say,  that  were  shewn  to 
you  upon  that  occasion  ? — Yes. 

And  you  were  asked  whether  a  crop  of  potatoes  could  have 
been  grown  there  in  1859  with  reference  to  the  previous 
coiu^e  of  cropping!— I  had  no  hesitation  in  saying  that  they 
could 

That  they  would  have  yielded  a  good  crop  of  potatoes  in 
that  year  ? — Yes. 

Was  the  previous  course  of  cropping  fiavourable  for  pro- 
ducing such  a  crop  ? — On  the  whole  it  was. 

Had  the  lands  oeen  a  ^ood  deal  in  grass,  and  bad  not 
been  previously  cropped  with  potatoes  ? — I  understood  so. 

Had  they  been  cropped  or  managed  upon  any  particular 
shift  previous  to  1859  ? — I  don't  think  stnctly. 

What  shift  do  you  think  they  approached  most  nearly  to ! 
—The  five-shift. 

But  not  precisely  the  five-shift  ? — ^That  is  my  opinion. 

Formed  upon  the  statement  given  to  you  ? — Yes. 

Now,  assuming  them  to  have  been  cropped  upon  the  five- 
shift,  or  something  very  nearly  resembling  it,  were  they  in  a 
better  condition  for  receiving  a  crop  of  potatoes  than  if 
cropped  upon  the  six-shift  ? — I  would  say  decidedly. 

Did  you,  upon  that  occasion,  form  an  opinion  and  make 
an  estimate  of  what  the  extent  which  they  would  have  pro- 
duced would  have  been  ? — Yes. 

Then,  be  kind  enougjh  to  tell  mo  what  yield  you  expected 
they  would  have  given  in  that  year ! — Mr  Hope  and  I  took 
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separate  notes  at  the  time,  and  communicated  them  to  each     ^'  ^mith. 
other ;  and  we  found  they  coincideil  exactly,  making  the  net 
profit  £l^2S :  78.  upon  the  whole. 

(Witness  held  to  concur  with  Mr  Hope's  estimate.) 

Now,  had  you  any  experience  of  your  own  in  regard  to 
potatoes  that  year ! — Yes. 

Did  you  grow  potatoes  yourself  that  year  at  Whitting- 
hame ! — Yes. 

Was  that  at  the  Mains  farm  ? — Yes,  the  home  fiarm. 

Upon  what  kind  of  land  was  it  that  you  grew  potatoes 
that  year? — There  were  two  fields,  and  the  one  field  was 
what  you  may  call  sheltered  free  soil. 

Was  it  better  or  worse  than  Mr  Miller's  land  ? — I  think, 
upon  the  whole,  fully  worse,  particularly  one  field,  which 
was  surrounded  by  wood. 

What  was  the  extent  of  land?— I  shoiild  think  about  20 
acres  out  of  two  fields ;  the  half  of  one  field  and  the  whole 
of  the  other. 

Now,  tell  us  what  crop  you  got  ? — ^We  got  32  bolls  per 
imperial  acre,  large  and  small. 

What  proportion  of  these  would  be  large,  or  were  large  ? — 
Three-fourthus. 

That  is  just  about  the  usual  proportion,  I  think  ?—  Yes,  I 
have  always  found  that. 

And  one-fourth  small  ? — ^Yes. 

Now,  did  you  sell  these  potatoes  ? — Yes. 

At  what  price? — We  sold  them  from  16s.  to  17s.  a  boll 
for  the  large  potatoes ;  no  regents  were  sold  under  16&,  and 
some  were  sold  at  17s.  The  small  would  bo  about  86.  or  9s. 
aboil. 

Do  you  remember  what  time  of  the  year  it  was  that  you 
sold  them  ?-^I  began  to  sell  them  at  the  end  of  the  season  ; 
it  must  have  been  before  the  New- Year. 

Do  you  know  that  prices  rose  after  the  New- Year? — ^Oh 
yes,  I  sold  some  towards  the  end  of  the  se&son  at  20s.  a  boll. 

What  kind  were  they  ? — Red  potatoes. 

Do  they  generally  sell  lower  m  the  market  than  regents  ? 
— Yes. 

And  what  would  regents  be  selling  at  about  the  same 
time  ? — ^I  rather  think  they  would  be  pretty  well  sold  out  by 
that  time. 

Well,  but  at  the  latest  period  when  they  were  in  the 
market? 

Lord  Kimloch, — Were  these  potatoes  you  reared  reds  or 
r^ents  ? — Partly  both. 

Mr  Andereon. — Did  you  grow  any  regents  that  year? — Yes. 
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c.  Smith.         What  did  you  sell  regents  for? — 16s.  to  iTs. 

But  prices  rose  after  the  New- Year  ? — I  think  they  rose 
slightly;  but  as  the  season  went  far  on,  towards  the  close 
they  rose  considerably. 

Now,  you  say  that  at  the  close  of  the  season,  which  is 
April,  you  got  20s.  for  reds;  if  you  had  had  regents  at  that 
time,  what  price  would  you  have  got  for  them  ? — ^At  least  24s. 

And  as  I  understand  the  prices  had  been  gradually  going 
up  from  I7s.  in  the  beginning  of  the  year  to  the  prices  which 
they  would  have  reached  in  April.  Were  there  regents  in  the 
market  in  April? — ^There  might  be;  there  was  nothing  to 
prevent  them.  I  know  that  in  the  ordinary  course  of  events 
regents  are  sold  first,  and  as  I  had  reds  and  regents,  I  sold 
the  regents  first 

You  would  sell  them  part  by  part,  and  would  have  sold 
the  regents  first ! — Yes. 

Now,  you  gave  us  the  average  price,  I  think;  was  that 
both  for  regents  and  reds  together? — Yes. 

Now,  I  understand  that  there  is  a  difference  of  from  3s.  to 
4s.  per  boll  between  reds  and  regents,  and  in  favour  of 
regents! — ^Yes. 

Now,  were  the  quantities  of  these  two  kinds  that  you  had 
about  eaual! — Yes;  we  had  a  few  rocks,  but  reds  and  them 
go  togetner. 

You  had  about  an  equal  quantity  of  regents? — Yes,  I 
think  so. 

And  the  average  price  which  you  gave  was  applied  to  these 
two  different  kinds  overhead  ? — 1  tnink  the  average  of  the 
whole,  jpcluding  seconds,  was  15s.,  large  and  small. 

Now,  can  you  tell  us  the  proportion  of  seconds  which 
were  includea  in  that  lot  of  wnicn  you  took  the  average  ? — 
There  would  be  an  eighth  or  a  tenth  part 

And  the  rest  were  large  potatoes  ot  both  kinds  ? — Yes. 

In  your  estimate  you  nave  given  a  certain  quantity  of 
manure  that  required  to  be  used  for  producing  a  crop  of 
potatoes,  and  that  manure  is  artificial ! — Yes. 

Was  that  a  proper  quantity  of  manure  for  the  purpose  of 
raising  such  a  crop  ? — Quite. 

Quite  suflScient  for  the  purpose  ? — ^Yes. 

Now,  I  want  to  put  a  question  to  you  as  a  practical  agri- 
culturist, and  as  skilled  in  the  rules  of  good  husbandry  as 
practised  in  East  Lothian.  Assuming  that  by  the  lease  a 
tenant  is  entitled  to  follow  the  six-shift  course  of  rotation, 
and  that  during  the  previous  years  of  the  lease  up  to  the 
last  one  he  has  followed  the  five-course  shift,  or  something 
very  near  it,  do  you  consider  it  to  be  according  to  the  rules 
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of  good  husbandry,  or  against  the  rules  of  good  husbandry,     c.  Smith, 
to  take  a  waygoing  crop  to  the  extent  of  one^sixth  part  in 
potatoes  ? — No,  it  would  be  quite  good. 

According  to  the  rules  of  good  husbandry  as  practised  in 
East  Lothian  i — Yes. 

Now,  you  are  speaking  to  the  rules  of  good  husbandry  as 
practised  in  East  Lothian  ? — ^Yes. 

Would  you  just  be  kind  enough  to  look  at  the  clause  of 
the  lease  (shews  witness  print  of  lease) — *And  moreover, 
with  regard  to  the  cropping  and  management  of  the  said 
farm,  the  said  George  Miller  binds  and  obliges  himself  and 
his  foresaids  to  farm,  labour,  and  manure  the  same  accord- 
ing to  the  rules  of  good  husbandry  established  and  practised 
in  the  country,  and  not  to  scourge  or  deteriorate  the 
same  by  undue  cropping,  and  in  particular,  never  to  have 
more  than  one-halt  of  the  arable  land  in  white  crop  in  the 
same  season,  nor  to  take  two  white  crops  off  the  same  field 
without  a  green  or  a  black  crop  intervening,  and  to  take 
only  one  black  crop  such  as  hay,  beans,  peas,  potatoes,  and 
the  like,  between  grass  and  grass.'  Now,  do  you  xmder- 
stand  by  that  that  mere  is  no  particular  rotation  or  shift 
stipulated  for  by  the  lease  f — ^No,  there  is  no  particular  one, 
except  that  he  is  not  to  exceed  one-half  of  the  arable  land  in 
white  crop,  and  not  to  take  two  white  crops  in  succession. 
There  is  no  particular  rotation  provided  for  ? — No. 
Is  there  any  rotation  pointed  at  more  than  another  ? — ^The 
six-shift  rotation,  I  thinK,  is  pointed  at. 

You  would  understand  that  the  six-shift  rotation  was  the 
one  which  the  lease  had  more  particularly  in  view  ? — ^Yes. 

Perhaps  you  will  tell  me  why  you  think  so ! — ^Because  the 
six-course  rotation  admits  of  a  half  being  in  white  crop;  and 
I  can  conceive  the  reading  of  it  to  be  to  confer  liberty  on  a 
man  to  take  advantage  when  it  pleases  himself,  and  perhaps 
for  the  benefit  of  the  rarm,  to  throw  it  into  the  six-course  shift. 
But  in  the  meantime,  you  think  that  the  fact  of  bein?  en- 
titled to.  have  one-half  of  the  land  in  white  crop,  ana  the 
circumstance  of  being  entitled  to  take  only  one  black  crop, 
such  as  hay,  beans,  peas,  potatoes,  and  the  like,  between 
grass  and  grass,  and  the  mention  of  a  green  crop,  all  point 
to  the  six-shift  rotation ! — It  all  points  to  it,  but  does  not 
fix  it. 

Now,  you  will  be  good  enough  to  tell  me  wheth^  the  six- 
rotation  or  the  five-rotation  is  most  beneficial  to  the  land  ? — 
I  cannot  give  a  distinct  answer,  further  than  by  saying  that 
on  some  mrms  it  may  be  most  beneficial,  and  on  otner  £Euins 
H  may  not. 
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c.  Smith.  With  reference  to  this  fiirni,  which  you  know,  whether 
was  the  five-shift  or  the  six-shift  most  beneficial  for  the  land  i 
— I  would  say  for  this  fiirm  that  the  six-course  shift  would 
not  be  injurious  to  the  land,  and  might  be  beneficial  to  it  for 
a  time,  but  the  five-course  shift  would,  on  the  whole,  be  best 
for  the  land. 

So  that  if  the  five-course  shift  had  been  adopted  on  this 
particular  farm  for  the  first  twenty  years  of  this  lease,  the 
land  was  deriving  in  that  way  a  benefit  beyond  what  it  would 
have  got  if  it  haa  been  £Eurmed  under  the  six-course  rotation  ? 
— Decidedly. 

In  other  words,  if  the  tenant  had  throughout  formed  it 
upon  the  six-course  rotation,  the  land  would  have  been 
deterioratod,  and  not  in  so  good  a  condition  at  the  end  of  the 
lease  as  it  would  have  been  under  the  five-shift  rotation  ? — 
It  would  not  be  in  such  good  condition,  but  I  would  not  say 
it  would  be  deteriorated,  though  comparatively  it  would 

Now,  do  you  happen  to  know  of  any  instances  where  farms 
have  been  farmed  during  the  earlier  portion  of  the  lease  upon 
the  five-shift  rotation,  and  towards  the  end  of  the  lease,  or 
in  the  last  year  of  the  lease,  the  six-rotation  has  been  adopted ! 
— I  know  of  a  case  where  it  was  to  be  done,  but  it  was  not 
done,  and  the  proprietor  referred  it  to  arbitration  to  settle 
whether  it  should  be  done  in  the  last  year  of  the  leasa 

Lord  Kinloch. — I  scarcely  think  that  will  do,  Mr  Anderson. 

Mr  Anderson. — Then,  perhaps,  you  will  answer  this  ques- 
tion— Whether,  under  a  lease  of  this  kind,  and  so  not  tied 
down  to  any  particular  rotation,  it  is  usual,  in  the  course  of 
the  lease,  to  shift  the  rotation  ? — Oh,  decidedly,  if  that  is  a 
thing  that  is  wanted,  and  if  the  shift  is  usual,  and  the  tenant 
not  restricted  to  any  particular  rotation. 

Do  you  mean  by  that,  that  you  think  in  jGEuming  according 
to  the  rules  of  good  husbandry — ^supposing  there  is  no  par- 
ticular restriction — it  is  beneficial  to  the  limd  to  change  the 
rotation  from  one  shift  to  another  ? — Certainly,  in  a  gradual 
way. 

You  think  it  desirable  that  tenants  should  not  be  restricted 
or  tied  down  for  a  long  lease  of  nineteen  or  twenty-one  years 
to  pursue  one  sjrstem  of  cropping  or  one  rotation ! — I  tnink 
that  they  should  not  be  tied  down.  It  is  a  difficult  thing  to 
manage,  but  there  is  a  latitude  here,  and  I  think  sucn  a 
latitude  is  beneficial. 

In  the  earlier  period  of  the  lease,  are  the  landlord's  and 
tenant's  interests  very  much  the  same  ? — They  are,  I  suppose, 
very  much  the  same  throughout  the  leasa 

But  towards  the  end  of  the  lease,  perhaps,  their  interests 
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{ret  a  little  different,  don't  they  ?— I  think,  at  the  end  of  the    ^-  ^^^• 
ease,  a  tenant  who  is  anything  like  a  sensible  man  will  make 
the  most  of  his  circumstances.     He  will  take  the  best  crops 
out  of  it  which  he  can  get  to  pay  him  best. 

And  if, '  daring  the  earlier  years  x)f  the  lease,  he  has  not 
taken  the  full  benefit  which  the  lease  permits  him  to  do  from 
the  land,  but  has  had  the  land  in  such  a  state  as  gave  the  land- 
lord greater  benefit  than  he  was  entitled  to,  there  was  nothing 
to  prevent  him  in  the  last  year  of  the  lease  making  what  he 
could ! — Certainly  not ;  he  deserved  to  do  it. 

Do  you  happen  to  Imow  any  instances  where  tenants,  in 
the  last  year  ot  their  lease,  have  taken  one-sixth  of  the  farm 
in  potatoes ! — I  think  there  would  be  several  instances.  Mr 
Wric^ht  of  Southfield  I  am  sure  has  done  it 

The  trustees  of  the  late  Mr  Miller  of  Newhouse  ? — Perhaps 
they  may  have  taken  more  or  less,  but  I  cannot  say.  I  know 
it  is  just  considered  the  usual  way  of  speaking  about  the 
matter  to  take  a  sixth. 

It  is  considered  a  thing  which  a  tenant  is  entitled  to  do  if 
he  chooses  ? — Most  decioedly. 

And  do  you  think  there  is  anything  in  the  rules  of  good 
husbandry  to  prevent  him  doing  so ! — None  whatever. 

If  the  lease  permits  the  six-shift  rotation  ? — Nothing  to 

{prevent  him,  for  he  might  have  done  it  every  year  of  the 
ease. 

And  if  he  did  not  do  it  during  every  year  of  the  lease,  he 
had  a  larger  portion  of  the  farm  in  grass  than  he  was  bound 
to  have,  and  thus  the  landlord  or  tne  land  was  receiving  a 
benefit  which  it  was  not  entitled  to  under  the  lease  P — ^Ye& 

Now,  do  you  know  the  names  of  any  others  who  have  taken 
such  a  <][uantity  of  potatoes,  or  a  quantity  near  about  that,  as 
a  waygomg  crop,  even  although  they  had  not  done  it  during 
the  earlier  years  of  the  lease!— The  thing  has  been  so 
ordinarily  talked  of,  that  I  don't  remember  particular  indi- 
viduals. It  is  well  known  that  it  is  done  when  circumstances 
are  suitable  for  it,  and  it  is  never  thought  of  any  more ;  so 
that  particular  instances  have  made  no  impression  upon  ma 

But  you  have  heard  no  objection  to  its  being  done  ? — No ; 
I  never  heard  any  objection,  further  than  that  some  prohibi- 
tions are  now  put  into  leases  objecting  to  it 

That  is  since  this  action  commenced! — Farmers  don't 
object  to  it. 

Have  you  ever  heard  of  landlords  objecting  to  it! — I 
would  never  think  of  objecting  to  it  on  our  estata  I  have 
not  been  long  enough  there — ^there  has  been  no  waygoing 
on  the  estate  since  I  came — ^to  know  of  such  a  case. 
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c.  Smith.        I  suppose  you  keep  all  your  tenants  and  don't  part  with 
them  ? — Yes. 

You  have  not  had  any  change  of  tenants  since  you  went  t 
— Very  few,  just  one  or  two. 

Can  you  tell  us,  or  do  you  remember,  whether  they  took  a 
waygoing  crop  of  potatoes  ? — Yes ;  the  one  farm  was  m  grass, 
and  the  pro^etor  got  it  at  once.  The  other  £Eu*mer,  Mr 
Hepburn  of  Whittinghame  Mains,  took  a  fiill  sixth,  or  at 
least  a  great  proportion. 

Did  you  ever  think  of  objecting  to  it  on  the  part  of  the 
landlord! — No ;  it  has  neyer  occurred  to  me  to  tnink  about 
any  person,  and  it  is  my  impression  that  Mr  Hepburn  did 
that  oecause  he  always  nad  a  crop  of  potatoes  about  the  end 
of  his  lease ;  but  I  cannot  certainly  say  that  he  positively  did 
so,  but  it  is  my  impression  that  he  did  so. 

Was  1869  a  gooa  year  for  potatoes  ? — Yes. 

Was  there  any  disease? — No. 

Crosa-eocamiTied  by  the  Solicztor-Qeneral. — You  belong  to 
Inverness-shire? — Yes;  I  went  to  Ross-shire  afiber  I  left 
Inverness,  and  came  to  East  Lothian  in  1852. 

A  tenant  could  have  one-sixth  of  his  farm  in  potatoes  only 
under  a  six-shift  course! — I  should  say  he  could  have  it 
under  a  four-course  shift,  for  you  might  have  one-sixth  of  the 
farm  in  potatoes  under  several  shifts,  I  should  think. 

Take  a  farm  of  600  acres :  Now,  can  the  tenant  have  one 
half,  i.e.,  three-sixths  in  white  crop,  one-sixth  in  fisdlow  or 
green  crop,  one-sixth  in  grass,  and  one-sixth  in  potatoes 
under  any  shift  except  a  six-course  shift  ? — ^I  think  he  could. 

Isn'^t  it  a  distinguishing  characteristic  of  the  six-course 
shift  that  you  have  three-sixths  white,  one-sixth  grass,  one- 
sixth  Green,  and  one-sixth  black  ? — That  is  one  dascription  of 
a  six-snift,  but  there  is  a  certain  description  of  six-shift  where 
you  have  three  years  grass. 

What  is  the  description  of  six-shift  you  think  is  pointed 
at  in  diis  lease  ? — ^That  is  the  description  you  have  men- 
tioned. 

But  it  is  well  known  tJiat  under  the  six-shift  course  the 
tenant  might  have  thre&-sixths  white,  one- sixth  grass,  one- 
sixth  green,  and  one-sixth  blad^? — ^I  said  he  might  have 
one-sixth  in  potatoes. 

And  what  I  term  three-sixths  in  white,  too  ? — The  four- 
course  shift  would  be  two-fourths  in  white,  another  fourth 
would  be  in  grass,  and  the  other  fourth  could  be  partly  in 
potatoes  and  partly  in  turnips,  or  may  be  wholly  in  potatoes 
or  wholly  in  turnips. 

I  suppose  you  are  informed  that  what  Mr  Miller  proposed 
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to  do  was,  in  the  last  year  of  his  lease  to  change  to  a  six>shift    ^  Smith. 
course,  and  by  means  of  that  change  to  a  six-shift  course,  to 
have  three*sixths  in  white  crop,  one-sixth  in  green  crop,  and 
one-sixth  in  potatoes ! — ^Yes. 

That  is  a  tning  which  I  understood  you  to  say  was  accord* 
ing  to  the  rules  of  good  husbandry  as  practised  in  East 
Lothian  ? — ^Yes. 

Since  you  came  to  East  Lothian  in  1852,  did  you  ever 
know  of  a  case  in  which  a  tenant  had  changed  to  the  six- 
course  shift  for  the  first  time  in  the  last  year  of  his  lease  ? — 
No. 

You  never  knew  of  such  a  thing  ? — No  ;  I  think  it  could 
scarcely  take  place,  because  there  are  no  circumstances  for  it ; 
the  tenants  are  either  too  poor  or  too  rich. 

It  is  a  thing  that  could  scarcely  happen  in  East  Lothian, 
because  the  tenants  are  too  rich  ? — I  mean  to  say  that  in 
East  Lothian  generally  it  is  the  six-course  shift  that  is  fol- 
lowed in  the  lower  lands,  and  on  the  middle  lands  of  the 
county  the  five-course  shift,  and  they  don't  practise  the  sixUi 
at  all. 

Did  you  never  know  of  one  case  occurring ! — I  don^t  recol- 
lect, but  it  is  quite  possible. 

But  you  never  knew  of  one.  Such  a  thing  never  happened 
to  your  knowledge ;  and  you  then  told  us  your  belief  to  be 
that  the  thing  is  impossible ! — I  saj  you  can't  expect  a  case ; 
generally  speaking,  there  are  not  circumstances  for  it. 

Did  you  ever  hear  of  such  a  thing? — ^Yes ;  I  have  heard 
of  it 

You  have  heard  of  the  thing  which  is  so  little  to  be  ex- 
pected, that  you  used  the  language  that  it  was  impossible  to 
occur,  and  you  never  knew  of  it! — I  am  speaking  compara- 
tively and  generally.  When  I  used  the  word  possible  I 
meant  it  is  scarcely  possible;  and  I  gave  grounds  for  it, 
because  it  does  not  often  occur. 

Did  you  ever  hear  of  that  thing  which  is  scarcely  possible 
to  occur,  and  which  is  not  to  be  expected,  in  East  Ix)thian  ? 
— I  don't  remember  a  case. 

You  never  remember  having  heard  of  it  ?— I  don't  remem- 
ber a  case. 

Then,  how  do  you  think  it  is  according  to  the  practice  of 
East  Lothian  if  you  never  heard  of  the  case,  so  &r  as  you 
know  ? — Because  I  know  that  in  East  Lothian  the  six-cotu:se 
shift  is  more  severe  than  the  five,  and  of  course  any  man 
who  chooses  to  do  that  is  just  doing  contra;ry  to  the  spirit  of 
hb  lease. 

X  am  speaking  of  the  practice  of  East  Lothian.    What  you 
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c.  Smith,  said  was,  that  it  was  according  to  the  practice  of  East  Lothian, 
according  to  your  knowledge,  for  a  man  in  the  last  year  of 
the  lease  to  change  for  the  first  time  to  the  six-shift  ?— That 
I  consider  not  to  be  contrary,  because  the  six-course  shift  is 
usually  employed  in  East  Lothian. 

Now,  it  is  not  according  to  any  real  practice  in  East  Lothian 
at  all,  if  you  never  heard  of  it  being  practised  in  any  case? — 
I  have  heard  of  the  six-course  shift  bemg  practised  on  account 
of  the  five-course  shift  being  too  severe. 

I  am  speaking  about  practice.  It  is  not  according  to  the 
practice  of  East  Lothian  to  make  that  change  ? — Wefi,  I  con- 
sider it  not  contrary  to  farming. 

But  you  have  not  known  any  farmer  in  East  Lothian  to 
make  it  ? — No. 

It  may  be  according  to  practice,  or  contrary  to  practice, 
but  you  never  knew  of  such  a  practice ! — No. 

Now,  you  were  asked  (and  you  answered,  I  have  no 
doubt,  quite  right)  whether  the  five-shift  is  best  for  some 
land,  and  the  six-shift  for  some  other  land.  I  suppose 
that  the  tenant  who  farms  the  land  is  likely  to  know  best 
which  is  best  for  it,  if  he  is  a  man  of  competent  skill  f — ^^^es. 

And  if  you  found  the  tenant  following  tne  five-shift  course 
for  twenty  years  consecutively,  I  suppose  you  would  con- 
clude that  m  his  opinion  the  five-shift  course  was  the  best 
for  the  farm ! — Yes,  for  his  interest. 

There  are  some  farms  in  this  world,  and  in  this  country  of 
Scotland,  in  which  a  six-course  shift  would  not  be  aocormng 
to  the  rules  of  good  husbandry ! — I  have  no  doubt  there  are. 

I  suppose  that  if  the  five- shift  was  followed  during  twenty 
years,  and  a  change  was  made  to  the  six-shift  in  the  twenty- 
first  year,  being  the  last  year  of  the  lease,  you  would  not  call 
that  a  change  nrom  one  shift  to  another  in  a  gradui^  way — 
that  is,  a  violent  and  sudden  change !—  No,  it  depends  upon 
the  previous  preparation.  Of  course,  when  I  had  reference 
to  a  sudden  change,  I  was  referring  to  the  tenant's  own  inte- 
rest, and  I  considered  that  when  a  man  was  making  a  change, 
he  was  doing  it  for  his  own  interest,  and  would  be  wise  to 
make  it. 

Now,  just  attend  to  me  :  A  change  in  the  twenty-first  year 
to  the  six-^ft  for  the  first  time  is,  I  suppose,  a  sudden,  as 
distinguished  from  a  gradual  change  i — ^I  should  say  yes. 

Is  there  any  doubt  about  it? — No. 

I  teU  you  why  I  put  that  question  to  yoa  I  don't  want 
to  involve  you  m  any  contradiction,  but  you  said  in  answer 
to  a  question  that  was  put  to  you,  that  it  was  a  beneficial 
thing  to  the  land  to  change  from  one  shift  to  another  in  a 
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gradual  way.  You  did  not  mean  by  that,  I  suppose,  that  it  c.  Smith, 
was  beneficial  to  the  land  to  change  suddenly  n'om  one  rota- 
tion to  another,  or  did  you  mean  it ! — No,  I  meant  that  it 
would  be  both  beneficial  to  the  land  and  to  the  tenant  to 
make  a  gradual  change,  during  the  middle  of  his  lease, 
from  one  rotation  to  another. 

You  did  not  mean  that  it  would  be  beneficial  to  the  land 
to  make  a  sudden  change  firom  one  rotation  to  the  other  in 
the  last  year  of  it !— I  don't  think  it  would  be  beneficial,  but 
it  would  not  be  exhausting  for  the  land. 

Now,  is  it  possible  for  any  human  being  to  answer  that 
<^uestion  without  knowing  the  state  the  land  was  in  at  the 
time  the  change  was  made ! — I  am  going  on  the  supposition 
that  the  land  was  on  the  fiye-course  shift ;  and  that  urges 
me  that  it  was  in  a  good  state. 

Just  answer  that  question.  Without  knowing  the  actual 
condition  of  the  land  at  the  time  the  change  was  made, 
whether  in  good  heart  and  order,  and  in  what  state  it  is  in, 
is  it  possible,  or  is  it  not  ? — No,  without  knowing  in  some 
way  or  other. 

Now,  you  have  no  knowledge  upon  that  subject  ? — I  have 
a  general  knowledge. 

How  can  you  have  a  knowledge  of  the  &rm  in  1859 1 — 
I  am  giving  that  opinion  from  the  general  impression  on  my 
mind  of  what  I  have  seen  of  it  several  years  before  1859 
and  several  years  after  1859. 

That  is  precisely  what  I  want ;  and  now  you  will  be  kind 
enough  to  tell  us  what  you  did  see  of  the  farm  prior  to  1859. 
You  said  that  it  was  in  passing  along  a  road  to  Mr  Balfour 
of  Whittinghame's  land  ? — Yes. 

Did  you  see  it  in  any  other  way  except  passing  along  that 
road  ? — I  may  have  been  in  some  of  the  nearer  fields  perhaps. 

No,  no ;  but  were  you  ? — I  did  not  go  into  them  to  examine 
them. 

Were  you  in  the  fields  to  examine  them  at  all  ? — No,  not 
to  examine  them. 

And  you  don't  recollect  being  in  any  of  them  ? — No. 

Therefore  it  is  onl^  passing  along  the  road  that  you 
remember.  (Shews  mtness  plan  of  the  farm.) — Now,  just 
tell  me  which  of  these  roads  you  travelled  most  frequently 
over,  the  one  to  Cocklaw,  or  the  one  to  Oldhamstocks  ? — 
The  first  few  years  it  was  direct  to  Oldhamstocks ;  and  the 
last  few  years  it  was  direct  to  Cocklaw. 

Which  were  the  last  few  years? — ^A  year  or  two  before 
1859  ;  and  I  was  always  down  at  Oldhamstocks  village. 

Now,  it  was  from  1852,  till  about  what  time,  that  you  took 
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c.  Smith,     this  road  down  here  (points  to  plan)  i — I  should  say  per- 
haps  four  or  five  years. 

And  how  often  in  the  year  ? — ^Always  two  or  three  times 
at  least. 

And  for  two  or  three  years  after  that,  and  prior  to  1859, 
you  went  this  road  (shews  road  to  Cocklaw  on  plan)? — 
Yes. 

Now,  how  often  have  you  gone  this  road  (pointing  to 
road  through  the  &rm  of  Oldhiunstocks)  ? — I  have  not  gone 
often  that  road. 

How  often  altogether  ? — ^Four  or  five  times. 

What  period  would  that  be! — I  think  it  would  stretch 
over  the  whole  period. 

Now  then,  from  going  along  these  roads  upon  the  occasions 
you  have  mentioned,  do  you  mean  to  tell  us  that  you  were 
able  to  form  an  opinion  as  to  the  state  and  condition  of  the 
hrm  which  would  enable  you  to  give  your  opinion  as  a  skilled 
witness  as  to  whether  a  sudden  change  from  one  rotation  to 
another  in  1859  would  be  prejudicisu  to  the  land  or  not! — 
I  would  sav  that  I  don't  consider  a  change  to  the  six-course 
shift  would  be  prejudicial  to  the  lands  any  more  than  if  it 
had  been  kept  in  the  six-course  shift  all  the  lease ;  and  con- 
sequently, I  don't  see  that  it  would  do  any  ill  to  the  farm  to 
change  it  then. 

But  you  see  that  is  not  an  answer  to  my  question.  My 
question  is  this — In  order  to  enable  a  skilled  mrmer  to  form 
an  opinion  which  he  can  with  satisfaction  to  himself  state 
and  swear  to,  whether  a  sudden  change  from  the  five  to  the 
six  rotation  in  the  last  year  of  the  lease  would  be  prejudicial 
to  the  land  or  not,  he  would  require  to  know  the  state  and 
condition  in  which  the  land  was  when  the  change  was  made, 
wouldn't  he ! — Generally. 

Now,  did  you,  from  walking  along  this  road,  form  such  an 
opinion  as  to  the  state  and  condition  of  the  land — ^your 
attention  not  being  called  to  it  at  all — as  to  be  able  to  swear 
in  1865  that  the  land  was  in  such  heart  and  condition  in 
1859  that  a  violent  change  from  one  rotation  to  another 
would  do  no  harm  to  it! — I  would  say  that  it  might;  of 
course  altering  it  slightly,  but  it  would  not  be  anything  like 
a  deterioration. 

I  suppose  you  walk  or  drive  along  a  great  many  roads, 
both  in  the  north  and  south,  when  you  are  going  about  ? — 
Yes. 

Do  you  always  form  such  ideas  of  the  state  and  condition 
of  the  farms  through  which  you  pass  as  to  give  your  opinion 
as  a  man  of  skill  after  a  period  of  years,  whether  one  course 
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of  hasbandry  is  ^d  or  bad  for  them ! — If  there  is  anything    c;.  Smith. 
oat  of  the  way,  it  always  attracts  my  attention,  and  I  gene- 
rally remember  about  it ;  but  if  it  is  in  the  usual  way  of 
things  it  would  not 

Now,  let  us  see  this.  Take  the  Wilk  Park  for  a  single 
moment — do  you  remember  it  ? — ^Yes. 

Did  you  know  what  condition  that  park  was  in  before  1863 ! 
Did  it  ever  occur  to  you  to  think  of  it ! — ^No. 

Did  it  ever  occur  to  you  to  think  in  what  state  and  con- 
dition Easter  Damhead  Park  was  then  !•— It  never  occurred  to 
me  to  think  of  any  particular  field,  but  just  of  the  whole 
aspect  of  the  fiurm. 

Now,  I  want  to  know  a  little  about  these  potatoes  which 
you  grew.  You  had  exactly  20  acres  in  1 859 ! — ^I  cannot 
say  to  an  acre,  but  it  was  about  20  acres. 

You  have  a  note  of  it,  haven't-  you  ? — ^I  am  prepared  to 
speak  of  the  quantitv  of  potatoes  we  generaUy  grew. 

Have  you  a  record  in  your  books  of  the  quantities  of  pota- 
toes you  grew  in  1858  and  1859,  or  are  you  speaking  from 
general  recollection  t — I  was  speaking  from  general  recollec- 
tion, and  that  this  is  the  quantity  we  always  grew. 

I  am  not  blaming  you  in  the  least  for  having  no  note  of  it 
You  are  speaking  not  from  any  record  which  you  have,  but 
from  g:eneral  recollection !— I  am  speaking  from  general  re- 
collection, because  I  know  that  is  about  the  usiw  quantity. 

Now,  tell  me  what  was  the  proportion  of  reds  and  regents 
which  you  had  in  these  20  acres  ? — Well,  I  don't  know. 

You  don't  know ! — No,  but  I  would  suppose  that,  between 
reds  and  regents,  there  would  be  fully  more  reds  and  rodka 
together  than  regents. 

I  ou  had,  you  say,  32  bolls,  large  and  small,  per  acre  i — Yes. 

And  if  you  multiply  that  by  20  you  have  640  bolls.  Now 
of  these  how  many  would  be  regents  t — ^I  cannot  say. 

Would  there  be  a  third  of  them  ? — ^Yes,  I  think  about  a 
third. 

Now,  what  is  the  quantitv  of  r^ents  per  acre  ?  There  are 
20  acres  overhead  F — ^I  don  t  know.  I  aid  not  look  at  them 
separately.  I  don't  keep  any  particular  account  of  the  diffe- 
rent kinds,  but  only  I  think  there  would  be  more  rocks  and 
reds  than  r^ents  per  acre,  because  our  &rm  does  not  grow 
twents  well. 

WeU,  what  would  be  the  proportion  of  regents  to  the  acre  ? 
— I  don't  know  at  the  present  time. 

Now  then,  can  you  tell  me  where  you  sold  them  at  16s.  a 
boU ! — Yes,  to  Mr  Sharp  at  Dunbar.  I  sold  them  at  the  end 
of  the  season. 
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c.  Smith.  Yott  sold  him  regents  in  Dunbar  at  16s.  Did  you  sell 
them  at  ITs.  also ! — I  sold  them  at  both  prices. 

How  many  bolls  did  you  sell  at  17s.  a  doU  ? — ^At  that  time 
I  was  selling  them  just  in  quantities  of  20  to  30^  and  some- 
times 40  bolb  at  a  time.  Perhaps  it  was  some  of  these 
quantities. 

How  many  bolls  did  you  sell  to  him  at  either  of  these 

8 rices  ?    Did  you  sell  20  bolls  altogether  at  these  prices ! — 
fhyes,  perhaps  50  or  60,  partly  at  16s.  and  partly  at  17s. 

Well,  we  will  take  60.  Now,  what  did  you  sell  the  re- 
mainder at! — I  sold  none  under  16s.  of  regents. 

That  gives  me  no  information  of  all  that  you  sold  at  16s. 
and  1 7s.  put  together  to  Mr  Sharp ! — ^I  must  say  I  think  I 
have  sold  that  quantity,  50  or  60  bolls ;  that  is'  my  impres- 
sion. 

Did  you  sell  to  anybody  else  ? — Yes. 

How  many  bolls  md  you  sell  to  all  other  people  put  to- 
gether ? — I  cannot  say. 

As  much  as  to  Mr  Sharp  ? — Oh  yes,  more ;  but  I  don't  re- 
collect at  present 

How  many  bolls  did  you  sell  altogether  at  16s.  or  I7s.  ? — 
I  cannot  say. 

How  many  bolLs  had  you  altogether  ? — I  don't  recollect 

You  have  left  us  under  the  impression  that  you  sold  these 
20  acres  of  potatoes  at  16s. — 17s.  per  boll  for  large,  and  the 
small  at  8s.  or  9s.  Now,  I  don't  think  that  that  is  so ! — I 
will  put  it  right  in  this  way,  that  whatever  crop  I  have  sold  I 
don't  recollect  the  prices  of,  but  I  look  to  the  gross,  and  I 
have  found  that  that  is  the  average  of  it. 

You  had  looked  at  yomr  books  before  you  came  here? — 
Oh  yes. 

Now,  you  saw  there  how  many  was  sold  in  1859  at  16s. 
and  17s.  ? — ^Yes,  but  I  merely  looked  at  the  prices. 

Where  did  you  deliver  them  ? — They  woum  have  been  de- 
livered at  Linton.  I,  in  point  of  fact,  delivered  a  certain 
quantity  at  Linton,  and  at  a  siding  near  Dunbar. 

You  were  at  the  expense  of  conveying  them  there  I  sup- 
pose!— Oh  yes. 

Wh^  did  you  sell  the  regents  first  ? — ^Because  they  gene- 
rally give  better  prices. 

Isn't  the  reason  for  selling  them  first  that  they  are  very 
difficult  to  keep  ? — ^No,  that  is  not  the  reason  for  selling 
them  ;  the  reason  is  that  they  are  of  better  quality,  and  com- 
mand the  market. 

But  aren't  they  very  difficult  to  keep  in  point  of  fact  ? — 
Some  years  they  are. 
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Isn't  it  a  very  difficult  thinff  to  preserve  them  even  for    c.  Smith, 
seed  ? — In  some  years,  and  if  lifted  when  the  ground  is  wet 

The  potato  is  a  veiy  precarious  crop  ? — Yes. 

And  those  who  grow  potatoes  frequently  sustain  heavy 
losses  by  keeping  them.  They  get  frosted  and  spoiled,  don  t 
they  ?— For  want  of  attention  on  their  part. 

And  very  bad  weather  ? — ^I  never  haa  any  damaged  by  bad 
weather — at  least  of  any  moment 

But  have  you  no  such  knowledge  of  the  experience  of 
o^er  people  as  to  know  that  there  is  great  loss  oy  keeping 
potatoes  ? — Yes,  by  not  paying  proper  attention  to  them. 

What  is  the  advantage  of  reds  over  regents  in  growing! — 
They  suit  some  soils  better,  and  they  perhaps,  upon  the  whole, 
keep  better  than  r^ents. 

Is  that  all  you  can  say  about  them ! — On  the  whole  there 
is  little  doubt  but  they  keep  better ;  but  I  know  some  farmers 
who  don't  grow  any  reds  at  all. 

And  there  is  a  much  greater  inquiiy  for  reds  than  regents  ? 
— ^Well,  as  a  rule,  in  some  years  there  are  In  some  fig^ms 
they  are  never  grown,  and  for  the  very  reason  that  they  could 
not  grow  so  many  reds  as  regents.  I  find  that  I  can  get 
more  from  reds  than  regents. 

What  kind  of  soil  is  your  ground  ? — Well,  it  is  medium 
soil.  We  have  some  very  good  land,  but  we  don't  grow 
potatoes  on  the  good  land. 

Is  it  red  soil  ? — Yes,  it  is  upon  the  red  sandstone. 

That  red  soil  on  the  sandstone  is  the  soil  in  East  Lothian 
which  is  so  favourable  to  potatoes,  isn't  it! — ^Yes,  more  par- 
ticularly in  some  localities  than  in  others. 

Some  others  in  the  neighbourhood  of  Dunbar  ? — Yes. 

They  have  a  very  great  sale,  especially  in  London,  I  believe? 
— Yes. 

They  are  supposed  to  keep  longer  diy  after  they  are  boiled, 
I  suppose  I — ^I  aon't  know. 

Is  the  soil  of  Oldhamstocks  of  the  same  character  as  the 
soil  in  the  neighbourhood  of  Dunbar  ? — No. 

I  suppose  you  are  not  able  to  tell  me  whether  1 859  was 
a  good  potato  year  for  such  land  as  Oldhamstocks — I  mean 
land  so  situated  in  the  up  country,  and  with  the  kind  of 
climate  which  you  have  there  ? — On,  I  think  it  was.  I  don^t 
think  Oldhamstocks  was  a  bad  climate. 

Do  you  think  it  is  a  good  climate ! — I  think  it  is  a  very 
fair  clmiate. 

You  mean  by  fair,  its  absence  frum  rain  ? — It  is  a  very  good 
climate.    East  Lothian  is  proverbial  for  want  of  rain. 

Wasn't  1859  a  year  in  which  the  potato  crop  suffered 
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c.  Smith,     for  want  of  rain  ? — No,  I  don't  think  so  to  any  marked 
extent. 

Are  you  canning  your  recollection  distinctly  back  to  that 
year  at  this  moment? — Yes,  as  far  as  I  can  remember,  I  have 
always  looked  upon  it  as  a  very  fair  year ;  there  was  nothing 
remarkable  about  it. 

What  about  the  year  1860  ? — ^I  recollect  distinctly  it  was  a 
good  year.  • 

What  about  1 868  ? — I  dotft  mind  about  it  so  well.  I  mind 
tolerably  well  about  1869.  • 

Do  you  remember  anything  about  1867? — No,  not  at 
present. 

I  suppose  that  as  much  might  have  been  made  off  potatoes 
in  1858,  for  anything  you  know,  as  in  1869? — Well,  yes,  I 
would  say  so,  from  anytning  I  know.  My  mind  has  not  been 
thinking  of  it  at  all. 

And  for  anything  you  know  as  much  might  have  been 
made  in  1867!^ — Well,  I  don't  recollect. 

Now,  if  a  tenant  could  have  made  the  clear  profit,  which 
you  think  it  within  the  bounds  of  possibility  he  might — if  he 
could  reasonably  have  realised  a  profit  of  j^1438  :  7s.  upon 
97  acres  of  lana  if  he  planted  it  with  potatoes,  and  was  at 
liberty  to  plant  potatoes  any  year  he  hked,  how  do  you 
account  for  his  never  doing  it! — Because,  first  of  all,  it  is  a 
speculative  crop  to  a  certain  extent,  and  subject  to  disease ; 
and  while  you  can  raise  potatoes  with  artificial  manures  for 
one  year,  you  necessarily  have  to  add  considerably  more  to 
the  manure  account  for  the  year  following;  but  there  are 
many  reasons.  You  may  think  it  better,  if  you  have  a  fancy 
for  stock,  to  keep  all  the  &rm  for  grazing,  and  although  you 
might  not  have  made  so  much  money  as  off  potatoes,  yet 
your  crops  may  be  as  safe  to  keep  the  other  way ;  some  people 
just  do  it  and  some  don't. 

Well,  that  is  the  long  of  it  I  think  the  short  of  it  is,  that 
he  had  no  reason  for  making  such  a  profit ;  and  the  only 
way  of  accounting  for  his  not  planting  97  acres  in  any  pre- 
vious year  is,  that  he  had  no  reason  to  expect  any  such 
profit  ? — I  say  that  he  would  have  a  great  many  more  con- 
tingencies to  follow  after  it. 

And  these  contingencies  which  you  refer  to,  and  which  would 
have  come  upon  him  in  the  previous  years,  would  come  upon 
the  incoming  tenant  in  the  last  year! — ^Yes,  most  decidedly. 

£14SS  is  the  clear  profit  upon  97  acres  of  a  fiEum  let  at 
about  £1  per  acre.  Do  you  think  that  is  a  fair  profit! — 
Certainly  it  is ;  and  moderately  estimated.  It  is  under  what 
first-class  land  would  give. 
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Do  you  suppose  that  in  any  prior  year  of  the  lease  the    C-  Smith, 
tenant  might  make  one-fourth  or  one-fifth  of  it  upon  97  acres 
of  his  lana! — ^Well,  I  think  so. 

Do  you  think  that  if  the  tenant  could  have  counted  upon 
making  ^^500,  or  J&400,  or  w?300  of  clear  profit  upon  97 
acres  of  land  by  growing  potatoes,  he  would  ever  have  omitted 
to  grow  potatoes  if  there  were  nothing  in  the  lease  preventing 
him ! — ^Well,  that  is  about  ^3  an  acre ;  I  don't  know  what 
has  to  be  taken  off  for  seed,  and  labour,  and  the  expense  of 
working  it.  He  could  not  grow  wheat  upon  it  so  well  as 
barley. 

Upon  that  portion  which  is  not  devoted  to  white  crop  he 
could  make  a  profit  of  £^  an  acre.    Off  what  ? — Off  peas. 

Could  anythmg  else  yield  as  much  \ — New  grass,  I  suppose, 
would  do  it 

How  much  is  this  an  acre  ? — It  is  close  upon  ^14  or  £\b 
an  acre.  I  think  no  man  should  take  the  risk  of  growing 
potatoes. 

What  is  the  risk  then  ? — ^They  may  be  diseased. 

Then,  if  it  is  a  risk,  you  cannot  calculate  upon  that ! — ^That 
is  deducting  the  risk. 

For  what  per  centage  would  you  have  insured  the  tenant 
in  <£14  of  clear  profit  against  the  risk  of  that  crop  by  growing 
potatoes  ?  For  what  premium  would  you  have  taken  upon 
yourself  the  risk  ? — ^I  don't  know,  but  the  potato  merchants 
often  give  more  than  that 

The  potato  merchants  buy  them  in  the  ground.  jP1428 
would  have  been  realised  if  no  evil  had  happened.  Now, 
then,  what  is  the  vidue  of  the  risk  ?  What  would  you  insure 
against  the  risk  for  ?  Would  you  have  done  it  for  three- 
fourths  of  the  profit  ?— I  would  not  insure  it  for  perhaps  any- 
thing at  all. 

Then,  this  is  the  profit  that  might  have  been  to  a  mim 
who  was  speculative,  and  who  ran  the  risk,  and  took  his 
chance ! — Yes. 

You  sav  that  is  deducted,  and  is  what  he  might  calculate 
upon  ? — I  don't  (Jaink  Uiat  he  can  grow  any  crop  at  all  with- 
out a  certain  risk. 

But  if  he  grows  a  crop  which  vou  value  at  ^14  an  acre, 
he  runs  a  much  greater  risk  of  loss  than  if  he  grew  a  crop 
valued  at  £i  or  i?4  an  acre ! — Yes. 

And  it  is  quite  a  possible  case,  according  to  your  experience, 
that  he  might  have  lost  everything  ?— He  might  have  lost 
almost  everything. 

Or  he  might  have  made  one- tenth  part  of  it  ?— I  think  that 
would  be  against  probability. 
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c.  Smith.  Be^xamined  by  Mr  Anderson, — I  suppose  everything  is 
possible  in  the  way  of  realising  crops  \ — ^It  is. 

All  crops  are  more  or  less  precarious,  depending  upon  the 
elements,  the  weather,  and  other  effects,  but  probably  a 
potato  crop  is  more  precarious  than  most  other  crops ! — Yes. 

Now,  these  questions  are  perhaps  a  little  speculative  ;  but 
was  there  anything  precarious  in  East  Lothian  in  regard  to 
the  potato  crop  of  that  year  ? — ^No. 

It  was  a  good  crop  all  over  the  country — ^that  is,  a  &ir  crop 
— and  realised  good  prices  ? — Yes. 

And,  therefore,  if  ordinary  care  had  been  taken  in  the  way 
of  preparing  the  ground  and  sowing  the  seed,  the  probability 
is  that  Mr  Miller  would  have  reared  a  crop  equal  in  amount 
to  his  neighbours,  and  upon  land  equally  ^ood  ?-^ Yes. 

Now,  supposing  that  some  other  description  of  crop  had 
been  grown  on  the  land  in  place  of  potatoes — supposing, 
for  instance,  turnips  had  been  grown,  will  you  give  me 
an  idea  what  these  would  have  sold  for  per  acre  ? — If  they 
were  sold  to  be  consumed  on  the  ground,  they  would  sell 
for  £G  or  £T.^ 

But  supposing  they  are,  Uke  potatoes,  delivered  at  a  rail- 
way station,  what  would  they  sell  for  ? — Double  that 

That  is  £\4i  an  acre.  From  that  you  require  to  deduct 
the  cost  of  production,  in  order  to  ascertain  the  clear  profits. 
Would  the  cost  of  production  of  turnips  be  the  same  as 
potatoes  ? — I  think  it  would  not  be  so  much. 

Can  you  give  me  an  idea  of  what  the  difference  would  be  ? 
— Carting  them  off'  would  make  a  difference.  The  cost  of 
production  between  an  acre  of  turnips  and  an  acre  of  potatoes 
would  be  about  the  same,  if  the  turnips  were  consumed  on 
the  ground. 

You  say  that  potatoes  are  a  precarious  crop,  that  is,  that 
there  may  be  contingencies,  botn  while  they  are  growing  and 
afterwards,  I  suppose,  which  might  diminish  the  value  of  the 
crop  ? — ^Yes. 

Do  you  happen  to  know  whether  Mr  Miller  was  r^arded 
as  a  stock  fisirmer  ? — Yes,  he  kept  a  large  quantity  of  stock, 
and  reared  good  stock. 

So  that,  I  suppose,  if  he  had  grown  potatoes  to  the  extent 
which  he  proposed  to  do  in  the  last  year,  he  could  not  have 
reared  the  same  quantity  of  stock  ?— No. 

And  therefore,  in  that  last  year,  his  profits  on  that  account 
would  be  diminished  ? — Oh,  very  much. 

Because  he  had  100  acres  in  potatoes,  he  would  have  given 
up  the  feeding  of  stock  on  grass  or  turnips  ? — Yes. 

Now,  I  understood  you  to  say  that  you  sold  the  whole  crop 
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of  potatoes  in  that  year,  1 859  ? — ^Yes,  except  what  we  con-    c.  Smith, 
sumed  at  home. 

What  would  be  the  proportion  which  you  consumed  to 
that  which  you  sold  ? — I  don't  think  much  more  than  we 
consumed. 

But  you  have  the  quantities  you  sold,  and  the  parties  to 
whom  you  sold,'  recorded  in  your  books.  Is  that  so  ? — ^Yes, 
I  suppose  so. 

But  you  did  not  think  it  necessary  to  go  into  these  details! 
— ^I  did  not  do  that,  but  took  the  results. 

And  you  adhere  to  the  statement  you  made  in  answer  to 
my  question,  that,  upon  the  whole,  the  average  prices  which 
you  realised  from  reds  and  regents  was  16s.,  and  that  you 
sold  no  regents  under  16s.  ? — Yes. 

Now,  in  giving  us  the  estimate  you  did  in  regard  to  Mr 
Miller's  potatoes,  was  it  regents  you  had  in  view  ? — Yes. 

You  wesre  asked  about  opportunities  you  had  to  see  this 
&rm,  and  it  appears  that  you  saw  it  at  diiferent  times,  and 
by  going  round  it  by  different  roads — did  the  observation 
which  those  opportunities  gave  you  enable  jrou  to  see  whether 
the  &rm  was  well  managed  or  not ! — The  impression  I  had 
was  that  it  was  well  managed  ;  otherwise,  I  certainly  would 
have  noticed  it. 

Now,  did  you  see  that  a  considerable  or  large  proportion 
of  the  £ELrm  was  in  grass  I — Yes,  it  struck  me  always  that 
there  was  a  considerable  portion  lying  in  grass — ^more  than 
the  six  course  would  give  it. 

You  thought  it  was  farmed  upon  a  course  more  fsivourable 
for  the  land  than  the  six-course  ? — Yes. 

Then  from  your  knowledge  of  the  &rm  you  are  in  a  posi- 
tion to  say  whether  a  change  from  the  five-course  to  the  six- 
course  would  be  prejudicial  to  the  land  ? — It  would  be  slightly 
prejudicial. 

Your  opportunities  of  observation  of  the  usual  state  of  the 
fenn  would  enable  you  to  say  that ! — ^Yes,  generally,  and  fix)m 
my  general  knowled^  of  the  &rm. 

Now,  supposing  mat  you  had  not  the  knowledge  which 
you  seem  to  navenad  from  seeing  the  farm  under  these  cir- 
cumstances, but  that  you  were  acquainted  with  the  county 
and  with  the  district  in  which  the  farm  lay,  without  having 
anv  specific  knowledge  of  the  farm  itself,  and  that  you  haa 
suDmitted  to  you  a  statement  shewing  the  course  of  rotation 
under  which  the  farm  had  been  put  for  a  long  series  of  years, 
would  you,  in  these  circumstances,  have  been  in  a  position 
to  say  whether  a  change  from  the  five  to  the  six  course 
rotation  would  or  would  not  have  been  beneficial}— I  would 
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c.  Smith,  say  it  would  be  beneficial  at  all  events  to  the  tenant.  I 
would  consider  it  quite  legitimate  to  do  more  than  in- 
jure the  land,  for  many  a  man  does  so  during  his  whole 
lease. 

My  question  is,  even  supposing  you  had  not  seen  the  farm, 
but  knew  the  district  in  which  it  lay,  and  had  a  general  idea 
of  the  kind  of  faxm^  and  that  you  liad  been  told  the  way  in 
which  it  had  been  cultivated  and  managed  for  a  period  of 
years,  would  you  have  been  in  a  condition  to  say  whether 
a  change  from  the  five  to  the  six  shift  would  have  l)een  bene- 
ficial or  otherwise?— I  would  be  quite  in  a  position  to  judge 
of  it  as  to  what  was  proper,  and  it  hi^  been  propeny 
managed. 

But  you  were  even  in  a  better  position  for  judging  of  the 
matter  than  from  your  own  knowledge,  as  you  had  a  farm  in 
the  neighbourhood  ? — Yes,  decidedly. 

You  had  a  £Eirm,  as  I  understand,  on  each  side  of  it! — 
When  I  referred  to  having  a  farm  on  either  side  going  round 
about,  they  don't  go  all  the  way  round  about. 

Now,  in  answer  to  the  question  put  by  the  Solicitop- 
(General  in  regard  to  any  instance  which  you  knew  where 
there  had  been  a  change  m  the  last  year  of  the  lease,  I  think 
the  answer  you  gave  came  to  this,  that  there  were  very  few 
tenants  who  were  entitled  to  follow  the  six-course  rotation 
who  did  not  do  so  throughout  the  lease,  and  that  you  knew 
none  who  did  that  ? — Yes. 

Do  you  think  that  it  is  so  much  against  the  tenant's 
interest  to  do  that,  even  if  his  lease  permits  him  to  follow 
the  six-shift  rotation,  that  he  would  not  be  at  all  likely  to  do 
it! — It  very  mudi  depends  upon  the  description  of  land.  I 
should  say  that  some  land  throughout  the  lease  would  be 
benefited  by  a  change  of  rotation,  and  some  other  land  might 
not  be  so  benefited.  I  would  think  that  Mr  Miller's  farm 
would  benefit  by  such  a  change.  I  recollect  one  man  that 
took  a  sixth  part  of  his  &rm  in  potatoes  in  the  last  year  of 
his  lease.    It  was  Mr  Carruthers  of  the  Rhodes. 

When  was  that! — A  year  or  two  ago — ^since  1869.  His 
£Gum  is  near  North  Berwick. 

Had  he  farmed  upon  a  diiSerent  rotation  before  that? — I 
don't  think  that  he  would  be  in  the  habit  of  taking  so  much 
potatoes,  but  he  might  have  fsurmed  on  the  six-course  shift ; 
and  I  think  he  would  have  taken  full  benefit  at  the  end  of 
his  lease. 

And  you  believe  that,  in  the  last  year  of  his  lease,  he  took 
all  the  potatoes  he  could  get? — Yes. 

JU'CroaS'-eoDommed  by  the  Sdicitor'-Oeneral. — How  long  was 
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Mr  Carruthers  in  the  farm  ? — So  far  as  I  understand,  very    ^'  ^^^^ 
long.    He  has  been  there  surely  before  I  came.    My  impres- 
sion is,  that  he  was  there  for  a  long  time.    He  is  dead  now. 

Did  his  lease  expire  in  his  hanos  at  all?  In  short,  did  he 
or  the  lease  run  out  first  ? — My  impression  is  what  I  say.  It 
is  his  brother^  I  daresay,  that  is  dead.  It  was  the  termina- 
tion of  his  lease. 

Did  you  know  that  his  lease  terminated  before  he  left  the 
farm  ? — If  he  left  the  farm,  the  lease  came  to  its  natural  ish. 

Who  told  you  that  t — ^It  was  a  former. 

Was  he  more  than  five  years  on  the  fiurm  altogether  ? — I 
understood  he  was. 

Do  you  know  anything  about  him  ? — I  have  heard  it. 

The  purpose  of  referrmg  to  Mr  Carruthers  is,  that  it  is 
according  to  the  practice  of  the  county  to  do  so,  but  I  contend 
that  there  is  no  practice  in  the  matter.  Tell  me  this — What 
manure  did  you  use  with  your  potatoes  in  1859 ! — I  think  it 
was  about  15  loads  of  &rm-yard  manure  per  acre,  and  about 
]  5  cwt.  of  guano  and  bones  mixed. 

What  kind  of  bones  ?— -What  are  called  dissolved  bones. 

And  Peruvian  guano,  I  suppose  ? — Yes. 

What  had  the  land  been  in  before  you  planted  potatoes ! 
— It  would  have  been,  I  think,  in  oats. 

What  was  it  before  that?  Was  it  old  pasture? — No,  it 
was  just  under  a  regular  five-course  shift  rotation.  The  other 
fields,  perhaps,  had  been  three  years  in  pasture;  but  tiie 
land  was  wholly  surroimded  by  wood,  and  the  tubers  were 
always  drawn  up.  Part  was  sown  on  land  broken  up  from 
three  years'  pasture,  and  part  after  two  years'  pasture,  fol- 
lowed  by  oats. 

And  you  had  an  excellent  crop  I — Only  a  moderate  crop. 

Mr  Clifford, — I  understand  that  Mr  Miller's  right  to  take 
one-sixth  of  the  land  in  black  crop  is  to  be  disputed  by  the 
defender.  I  don't  object  to  the  fullest  inquiry  into  it,  if  that 
point  is  reserved. 

SoUcUor-OeTieral, — ^Isn't  it  a  question  of  good  husbandry  ? 

Mr  Oifford.-^!  am  going  to  submit  to  the  Court,  that  this 
Court  and  the  House  of  Lords  have  decided  that  Mr  Miller 
was  entitled  to  take  one-sixth  of  the  farm  in  potatoes,  as  he 
proposed  to  do.  I  take  that  to  be  the  judgment  of  the  House 
of  Lords ;  and  if  that  be  the  jud^ent  of  me  House  of  Lords, 
I  submit  to  my  friend  the  Solicitor-Qeneral  that  we  should 
all  concur  in  it,  and  should  not  be  trying  that  over  again  if 
it  was  so  decided  My  friend's  aigument  is  this,  that  it  was 
not  according  to  the  rules  of  good  husbandry,  and  therefore 
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c.  Smith.  }j0  ^^  not  entitled  to  take  it  That  might  be  very  good  in 
a  discussion,  but  when  the  Court  have  ultimately  decided  that 
he  was  entitled  to  take  that,  isn't  it  a  waste  of  time  to  argue 
that  question;  or,  if  you  have  anything  to  say  about  it — 

SolicUor-OeTieral. — Perhaps  my  friend  Mr  Gifford  will 
tell  me  wh^  he  put  so  many  questions,  in  the  first  place  to 
his  client,  m  the  second  place  to  his  witness  Mr  Hope,  and 
in  the  third  place  to  Mr  Smith, 'as  to  its  being  according  to 
the  rules  of  good  husbandry  and  according  to  the  practice  of 
the  county  of  Haddington  to  take  a  six-course,  including  one- 
sixth  in  potatoes,  in  the  last  year  of  the  lease.  The  pursuer 
began  all  that  evidence.  One  of  the  very  first  questions  he 
put  to  his  client  was — As  a  practical  farmer,  what  do  you 
think? 

Lard  KiTiloch, — ^I  think  it  is  a  very  irregular  course. 

Mr  Oifford. — I  confess  my  fault,  if  I  have  done  so.  You 
only  suggested  that  I  was  doing  so. 

SolicUor-OeTteral, — Upon  your  own  accusation. 

Mr  Oifford. — I  think  that  the  questions  put  to  Mr  Miller 
were  really  questions  explanatory  of  the  footing  he  went  upon; 
but  it  is  a  totally  different  matter  to  raise  a  question  as  to 
the  right  of  Mr  Miller  now  to  take  one-sixth  in  black  crop. 
If  that  is  intended  to  be  raised,  let  us  raise  it;  and  the 
sooner  the  better  if  Mr  Miller  has  no  right  to  take  that. 

Lard  Kirdoch, — What  bearing  has  this  upon  the  course  of 
evidence  you  have  been  leading.  You  are  not  leading  any- 
thing about  the  iudgment  of  the  Court.  I  suppose  your 
future  evidence  will  not  be  directed  to  that? 

Mr  Oifford, — I  point  at  this — the  evidence  should  be  con- 
fined exclusively  to  the  Question  of  damages. 

Solidtor-Oeifieral. — I  shall  be  very  glad  that  you  do  confine 
yourself  to  the  question  of  damages. 

Mr  Oifford. — The  suggestion  I  make  is  to  shorten  a  very 
long  and  unnecessary  inquiry. 

Lord  Kirdoch. — ^The  first  question  probably  in  the  case  is, 
what  is  the  former  judgment,  which  fixes  something,  I  pre- 
sume, between  the  parties.  Then  the  question  arises,  whether 
the  defender  wrongfully  prevented  this  man  from  doing 
something.  I  don't  know  what  is  the  exact  assumption  of 
the  defender,  because  I  have  not  heard  the  defender's  case. 

Solicitor-Oeneral. — I  am  not  going  to  say  in  the  least 
degree  that  this  is  merely  a  case  of  damages,  and  that  the  duty 
of  the  jury  is  merely  to  assess  the  damagea 

Lord  Kirdoch. — ^1  suppose  that,  in  whatever  way  you  put 
it,  you  must  maintain  that  you  are  entitled  to  a  verdict  of 
not  wrongful  prevention,  whatever  may  be  the  grounds. 
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Solicitor-CfeneraL — 1  think  I  shall  shew  demonstratively, 
both  to  your  Lordship  and  the  jury,  that  the  judgment  in 
the  question  of  suspension  proceeded  upon  a  report  which 
your  Lordship  and  tne  jury  must  be  satisfied  was  erroneous, 
and  that  the  Court  was  led  into  an  erroneous  judgment  by 
that  erroneous  report — a  report  which  I  have  proved  to  be 
so,  and  shall  prove  still  more  clearly  to  have  been  so  ^ven 
by  Mr  Hope.  I  mean  to  maintain  that  Mr  Hunter  did  not 
act  wrongmlly,  but  acted  as  any  other  man  in  the  position  in 
which  he  was  placed  would  have  done,  in  objecting  to  what 
his  tenant  proposed  to  do  with  the  farm.  I  shall  shew  that 
the  tenant  proposed  to  do  something  not  only  altogether  im- 
precedentea,  as  it  is  already  shewn  to  have  been,  but  alto- 
gether wrong. 

Mr  Oifford, — I  thank  my  friend  for  the  statement  he  has 
made. 

Lord  Kirdoch — It  is  extremely  expedient  to  know  that. 
Doesn't  that  suggest  the  necessity  of  saving  a  needless  waste 
of  time? 

Mr  Qifford, — My  friend  the  Solicitor-General  says  he  is 
going  to  shew  that  the  Court  was  misled  by  an  erroneous 
report. 

SoUcitor-Genercd. — I  have  done  it  so  far  already. 

Lord  Kinlock, — I  am  afraid  I  can't  break  in  just  now 
myself. 

SoUcitor-GeneraZ. — If  you  are  confident  in  your  view  that 
this  is  a  case  merely  of  assessing  damages,  proceed  with  it  ? 

Lord  Kirdoch. — I  think  you  know  pretty  well  now  what 
the  case  of  the  defender  is.  I  don't  see  the  reason  of  having 
a  great  deal  of  evidence  in  this  ca[se.  Two  or  three  well-con- 
ditioned witnesses  on  each  side  ought  to  be  sufiScient. 


C.  Smith. 


Third  day --2186  January  1866. 
Mr  George  Purvis. — Examinsd  by  Mr  Qifford. 

You  are  proprietor  of  the  estate  of  Newhouse  I  think  ? — 
Yes. 

Were  you  formerly  tenant  of  the  farm  of  Elmscleugh ! — 
Yes,  and  I  am  tenant  at  present  of  Aikengall. 

Were  you  formerly  tenant  of  the  farm  of  Pinkerton? — 
Yes,  Little  Pinkerton. 

When  did  you  leave  that  farm  ? — In  1868. 

How  &r  is  your  present  faxm  of  Elmscleugh  from  Oldham- 
stocks  ? — ^About  3  miles  I  think. 

J 


G.  Purvis. 
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G.  Purvis.       Did  you  know  the  ferm  of  Oldhamstocks  previously,  wuile 
Mr  Miller  was  tenant  ? — Yes,  but  never  was  upon  it. 
You  have  been  there  ? — I  have  been  at  his  house  two  or 

three  times. 

You  never  made  any  particular  examination  of  the  farms 
while  Mr  Miller  was  in  tnem  ? — No,  I  never  was  upon  them. 

You  more  or  less  walked  through  the  roads.? — I  drove. 

Do  you  remember  the  year  Mr  Miller's  lease  expired — ^in 
1859  ? — Ye^,  I  was  at  his  sale  that  year. 

Did  you  notice  the  state  of  the  farm  in  1869  ? — ^I  never 
was  upon  any  of  the  fields.  I  observed  his  icrops  from  the 
road,  but  that  is  all. 

Did  they  appear  to  be  good  crops ! — Very  fidr  crops  gene- 
rally. 

You  have  seen  the  ferm  since ! — Generally,  in  the  same  way. 

Were  the  crops  better  in  Mr  Miller's  time  than  since  ?— ^ 
I  don't  know  if  they  were  better  then,  but  I  think  they  were 

as  good. 
Were  you  in  the  habit  of  growing  potatoes  on  the  farm  of 

Little  Pmkerton ! — ^Yes. 

Down  to  1 858 ! — ^Yes,  that  was  my  last  crop.  I  did  not 
grow  very  much  in  the  first  part  of  the  lease,  but  in  the  latter 

part  I  did. 

Where  is  Pinkerton  ? — ^Within  2  miles  of  Dunbar. 

What  was  the  size  of  Pinkerton  ?— 342  imperial  acres. 

What  shift  were  you  bound  to  farm  Pinkerton  under? — 
The  seven-shift. 

Under  that  shift,  what  quantity  were  you  entitled  to  have 
in  potatoes ! — A  seventh  part. 

Now,  in  the  early  part  of  the  lease  did  you  take  your  fiiU 

seventh  ? — No. 

Did  you  begin  to  take  your  full  seventh  in  the  latter  end 
of  your  lease  ? — Not  until  the  very  last  year.  I  never  had 
the  full  extent  until  the  very  last  year. 

Lord  KirUoch. — ^That  is  the  waygoing  crop  ? — Yes. 

Mr  Clifford, — ^Did  you  take  the  mil  seventh  the  last  year 
of  the  lease  ?— Yes. 

How  much  would  that  be  ? — About  47  acres. 

In  previous  years  you  had  some  less  ? — ^Yes. 

What  produce  per  acre  might  you  get  for  your  potatoes  ? 
How  many  bolls  had  you  per  acre  ?— About  50  bolls. 

Would  that  be  your  average  produce? — Well,  pretty  near  it. 

That  is  large  and  small  together  ? — Yes. 

What  kind  of  potatoes  were  you  in  the  habit  of  growing- 
regents  or  reds  ? — ^I  had  a  small  portion  of  regents,  and  the 
rest  reds.    I  grow  a  good  deal  of  reds. 
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And  over  all  you  think  60  bolls  was  the  average  yield  ? — I    ^-  p^^v"- 
think  so.  ^  ^ 

In  1858,  the  last  year  you  were  at  Pinkerton,  what  pro- 
duce per  acre  did  you  get !—  I  sold  them  by  the  acre  as  they 
stood  upon  the  ground. 

During  your  last  year,  to  raise  the  potatoes,  how  did  you 
manure. the  fields  for  them  ? — I  put  on  the  farm-yard  manure 
that  I  had,  and  applied  rape  dust  to  the  rest. 

Do  you  remember  to  what  extent  you  had  farm-yard 
manure  for! — Near  about  a  half 

And  the  rest  was  artificial  ? — Yes. 

There  was  something  else  besides  rape  dust,  wasn't  there  ? 
— Not  that  year. 

Was  there  a  good  crop  in  1858,  your  last  year  ? — ^A  very 
good  crop. 

The  artificial  manure  did  quite  well  ? — Did  ouite  well. 

Is  it  quite  common  to  raise  potatoes  with  artincid  manure ! 
Oh  yes,  quite  common. 

Had  you  done  it  yourself  before  the  last  year! — Oh  yes,  often. 

What  manures  aid  you  use  in  former  years  ? — Sometimes 
a  little  guano  mixed  along  with  the  rapa 

Did  you  ever  use  bones  ? — ^I  have  used  dissolved  bones, 
but  not  much  ;  but  I  have  used  them. 

Tou  said  you  sold  your  potatoes  in  1858  on  the  ground? 
— On  the  fields  as  they  grew. 

And  the  purchaser  Ufted  them  away ! — ^Yes. 

In  1857,  the  year  before,  did  you  hft  them  and  sell  them  ? 
— Some  of  them  I  did,  but  I  sold  a  good  portion  of  them  in 
the  same  sort  of  way. 

Then  you  have  sold  potatoes  both  in  the  ground  and  in 
the  market ! — Yes,  every  year. 

What  amount  of  artificial  manure  was  required  to  raise 
the  potatoes — ^how  much  per  acre  ? — About  £^  I  think.  I 
never  went  above  that,  sometimes  more,  but  that  was  about 
the  average. 

Is  that  without  farm-yard  manure !— It  is  without  it. 

Is  it  fjEkvourable  for  potatoes  that  the  land  has  been  pre- 
viously a  ffood  deal  in  grass  ? — Oh  yes. 

When  me  land  has  oeen  in  grass,  have  you  sometimes 
taken  potatoes  without  manure  at  all ! — ^Yes,  I  nave  done  that. 

And  got  good  crops  ? — Yes. 

Had  you  any  difficulty  in  working  your  last  year's  crop  of 
potatoes,  and  in  planting  them ! — No,  none  whatever. 

You  were  asked  to  visit  Mr  Miller's  fiurm,  I  think  ? — ^Yes. 

And  you  were  shewn  the  fields  which  he  intended  to  take 
a  crop  of  potatoes  from  in  1859  ? — ^Yes. 


116 

G.  Purvis.        Four  fields,  I  think  ?— Four  fields. 

You  examined  the^elds  ? — Yes. 

And  did  you  receive  from  Mr  Miller  an  explanation  of  what 
they  had  been  in  before ! — No,  he  did  not  explain  that.  I 
never  saw  him  at  all.  One  of  the  new  tenants  went  across 
the  field. 

When  was  this ! — I  think  Saturday  week.  I  am  not  very 
sure,  but  I  think  it  was  iihat  day.  It  would  be  a  fortnight 
to-day. 

Did  you  make  up  an  estimate  of  what  these  fields  would 
have  produced  in  potatoes  in  1859! — Yes. 

Would  you  just  tell  us  how  you  made  up  the  estimate,  and 
what  it  comes  to  ?  In  the  first  place,  how  much  do  you  allow 
per  acre  for  produce  ? — 35  bolls  of  large  potatoes  per  acre,  at 
15s.  per  boll— 0^26 :5s. 

Then  how  many  bolls  small  per  acre  ? — 5  bolls  small,  at 
10s. — £2 :  10s.  That  comes  to  0^28 :  15s.  of  gross  produce. 
Then  the  working  expenses,  per  imperial  acre — 

2  bolls  seed,  at  16s.         -  -     ^1  12     0 

Labour,  -  -  -        3     5    7 

Manure,  -  -  -        3     5     0 


Together,     ^8    2    7 

And  deducting  that  from  the  produce,  makes  the  net  pro* 
duce  per  acre  ^6^20  :  12 :  5  ;  which,  upon  97  acres,  makes  a 
total  of  ^^2000  :  4  :  5. 

In  your  opinion,  is  this  a  fair  estimate  of  what  Mr  Miller 
might  have  made  if  he  had  been  allowed  to  take  that  black 
crop  from  these  fields  ? — Yes. 

Have  you  stated  it  moderately,  in  your  opinion  ? — It  is, 
according  to  my  judgment. 

You  say  that  it  would  have  produced  altogether  35  boUs 
large,  and  5  bolls  small — ^that  is,  40  bolls  each  acre.  That 
is  10  bolls  less  than  your  land  produced.  What  is  the  reason 
of  that  ? — My  land  is  better  land. 

Is  that  the  reason  ? — Yes. 

You  state  the  price  at  15s.  per  boll;  is  that  a  moderate 
price  for  large  potatoes  ? — I  ascertained  that  that  was  the 
average  price  for  that  year.  I  sold  so  myself,  and  I  made 
inquiry  at  potato  mercnants  and  satisfied  myself. 

What  did  you  get  the  year  before  ? — ^They  were  cheaper 
by  the  boll  the  year  before  than  in  1859. 

Was  1859  a  good  year  for  potatoes  ? — ^A  very  good  year  at 
first — ^that  is,  there  was  no  disease  that  year. 

Do  you  think  that  if  you  had  the  mrm  of  Pinkerton  in 
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1859  in  potatoes  you  would  have  been  well  off! — I  consider    ^-  Purv» 
it  would  nave  been  a  good  year. 

You  have  allowed,  you  say  here,  £^ :  5s.  per  acre  for 
manure ;  that  is  a  pretty  lai^e  sum.  That  is  larger  than 
you  were  in  use  to  put  on  ? — Yes,  but  I  find  that  people  use 
more  than  I  used  to  do. 

In  1856  and  J 857  you  sold  potatoes  on  the  ground: 
What  did  you  ^et  per  acre ! — The  last  year  was  the  cheapest 
year  ever  I  sold  them,  and  I  got  £\S  :  10s.  per  acre  imperial. 
That  is,  in  the  ground. 

What  did  you  get  in  the  ground  the  year  before  t — I  think 
it  was  from  w?23  to  £2,^. 

They  rose  a^ain  in  J  859  ? — They  were  dearer  in  1859. 

Crosa-eocarnvned  by  the  SdicUor-OeTieral. — You  left  Pinker- 
ton,  I  think,  in  1 858  ?— Yes. 

At  Whitsunday  and  separation  of  the  crop  ? — Yes. 

Did  you  enter  to  it  at  the  commencement  of  the  lease  of 
1839 !— Yes. 

You  then  entered  yourself  ? — ^Yes. 

I  will  shew  him  his  lease  (shews  lease  to  witness).  That 
is  your  lease  ? — ^Yes, 

The  lease  is  for  nineteen  years,  and  your  entry  there  is  at 
Whitsunday  1839  as  to  the  bouses,  grass,  fallow,  and  pasture 
ground,  and  at  the  separation  of  the  crop  of  that  year  from 
the  ground  as  to  the  arable  land.  These  are  the  terms  of 
entry  ? — Yes. 

And  the  endurance  of  the  lease  is  nineteen  years  from 
these  terms  ? — Yes. 

So  that  the  issue  of  the  lease  was  Whitsunday  1858  as  to 
the  houses,  grass,  fallow,  and  pasture  ^ound,  and  the  separa- 
tion of  crop  1858  as  to  the  arable  land  ? — Yes. 

You  entered  to  the- farm  at  Whitsunday  1839.  Will  you 
tell  me  what  quantity  of  grass  you  got  possession  of  at  that 
time! — Only  about  a  sixth  part.    I  only  ^ot  one  field. 

How  many  acres  were  in  it ! — ^I  think  there  were  about  45 
or  50  acres ;  just  one  field.  It  was  a  very  irregular  entry. 
I  got  no  fallow  at  all. 

And  you  got  no  fallow  ? — No  fidlow. 

And  therefore  you  say  rightly,  I  daresay,  that  it  was  a  very 
insular  entry  ? — Yes.  * 

Then  is  all  that  you  got  at  Whitsunday  the  houses ! — 
And  that  one  field  of  grass  of  about  50  acres. 

You  should  have  got  fallow  ? — No,  I  did  not  understand 
that  I  twas  to  get  any. 

You  meau  to  say  that  you  had  a  bargain  with  the  landlord. 
He  allowed  you  something  in  lieu ! — I  think  it  was  about 
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G.  PiirviB.  jPSOO  I  was  allowed ;  but  it  was  all  laid  out  upon  the  fium, 
that  is,  laid  out  in  stocking  the  Seirm. 

I  don't  care  what  it  was  laid  out  upon.  You  got  so  much 
money  instead  of  so  much  fallow.  Now,  you  have  told  us 
how  much  money  you  got ;  in  lieu  of  how  much  fallow  was 
it  that  you  got  it? — I  don't  know  what  amount  it  was  in  lieu 
of.  It  was  in  consequence  of  the  very  irregular  entry  that  I 
got  an  allowance  of  some  money,  which  was  to  be  laid  out  in 
permanent  improvements  on  the  &rm. 

The  benefit  of  which  improvements  you  got  for  nineteen 
years  4 — Yes. 

Now,  tell  me  how  much  fallow  you  ought  to  have  got  ? — 
None  at  all. 

If  there  had  been  a  regular  instead  of  an  irregular  entry, 
how  much  at  entry  would  you  have  expected  to  get? — 
According  to  the  shift  I  was  bound  to  follow ;  I  got  about 
47  acres. 

No,  no !  How  much  fidlow  were  you  bound  to  leave  at  the 
Whitsunday  of  your  removal? — ^A  seventh  part  of  the  form, 
I  think. 

You  were  bound  to  leave  a  seventh  part  on  your  removal, 
and  you  ought  to  have  got  a  seventh  part  at  your  entry  ? — 
No,  I  did  not  expect  it  I  knew  that  diere  was  no  fallow, 
and  I  offered  to  take  it  as  it  was. 

Now,  your  impression  is  that  you  were  bound  to  leave 
only  one-seventh  in  fidlow  at  the  Whitsimday  of  your  re- 
moval ? — ^Yes. 

Just  attend  to  this.  This  is  what  your  lease  says  on  the 
subject — '  And  with  regard  to  the  management  of  said  lands, 
'  it  is  hereby  declared  that  the  same  shall  be  managed 

*  and  cropned  according  to  the  seven-shift  system  of  hus- 

*  bandry,  tnat  is  to  say,  three-seventh  parts  of  the  arable 
'  land  shall  only  be  in  white  crop,  two-seventh  parts  in 
'  fiillow,  turnips,  or  potatoes,  or  beans  in  place  of  potatoes, 
'  which  shall  oe  properly  hoed  and  sufficiently  manured,  and 
'  the  same  extent  of  two- seventh  parts  shall  be  left  in  clean 

*  fallow  the  last  year  of  the  tack  V — ^Look  on  to  the  end  and 
you  will  probably  see  that  altered. 

There  is  no  alteration  here.  Where  ife  your  copy  ?—  It  is 
at  home»  * 

Where  is  that  ? — It  is  6  miles  from  Dunbar. 

You  could  get  it  to  us  by  Monday.  Would  you  kindly 
bring  it  in  to  us  on  Monday  ? — I  think  it  is  either  tJiere,  or  I 
got  some  letter  on  the  subject. 

You  think  that  either  there  is  something  in  your  lease,  or 
you  have  a  letter  entitling  you  to  take  a  waygoing  crop  from 
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one-seventh  part  of  the  lands  I — ^I  don't  know  if  I  have  the    ^-  Purvis. 
letter  now ;  but  I  think  it  is  ¥m)te  on  the  end  of  the  lease. 

According  to  this  lease  which  we  have  here  with  your 
signature  at  the  end  of  it,  you  would  not  have  been  entitled 
to  take  one-seventh  in  potatoes  at  the  end  of  the  lease.  It 
was  not  under  that  lease  that  you  took  one-seventh  of  potatoes, 
was  it  ? — Yes,  it  will  be  under  that  lease. 

Well,  just  shew  me  the  clause  which  entitles  you  to  do  it. 
Can  you  give  me  anv  other  ex{)lanation  as  to  leaving  two- 
sevenths  in  fedlow ! — t(oj  I  can  give  you  no  otJier.  T&t  was 
wrote  at  first,  but  it  was  alter^,  and  I  was  allowed  to  take 
one-seventh  part  of  it  in  the  last  year  in  potatoes. 

Under  some  other  bargain  ? — The  bar^n  was  made  at  the 
time  that  the  lease  was  signed.  It  occurs  to  me  that  it  was 
wrote  on  the  end  of  my  copy,  or  I  have  a  letter ;  but  I  am 
not  able  to  produce  that  letter.  I  think  I  have  the  lease,  but 
I  am  not  sure. 

Did  you  do  it  under  a  different  bargain  from  that  which  is 
in  the  lease  now  shewn  to  you  ? — It  was  altered  before  I 
signed  the  lease. 

No,  no ;  it  was  not  altered  before  you  signed  that  one, 
because  there  is  no  alteration  there. 

Mr  OifforcL — I  object  to  that  mode  of  examination. 

[WUneaa  is  requested  to  wUhdraw.] 

SdicUor-OeTierdl. — I  propose  to  produce  this  lease,  and  I 
tender  it  now  as  part  of  the  evidence  in  the  case. 

Lord  Kirdoch. — Well,  we  went  on,  and  the  lease  was 
shewn  to  the  witness  in  order  that  he  might  refresh  his 
recollection,  and — 

SoUcUor-GeTiercd. — ^And  now,  at  this  moment,  I  tender 
that  document  as  evidence,  and  want  to  know  whether  this 
is  objected  to. 

Mr  Clifford. — When  the  lease  was  produced  to  the  witness, 
in  order  to  save  time,  I  said  by  all  means  let  it  ^o  on,  and  I 
did  not  object  to  this,  as  a  shorthand  way  of  doing.  What 
the  Solicitor-General  said  is,  that  he  would  have  to  see  it 
otherwise  than  taking  it  down  from  the  witness'  mouth; 
but  if  we  are  to  have  an  investigation  into  other  documents 
to  be  got  bv  the  witness  on  Monday,  instead  of  having  a 
trial  upon  the  case,  which  is  the  proner  way,  it  would  be 
contrary  to  the  common  course  alto^etner ;  and  therefore  I 
am  disposed  to  object,  and  I  certamly  will  object  to  this 
course  being  foUowed. 

SoUdtor-Oenercd. — But  further,  my  lord,  it  is  produced 
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G.  Purvis,  as  evidence  of  the  bargain  under  which  this  witness  held  his 
farm.  I  tender  it  as  that,  and  I  can  tender  evidence  at  any 
stage. 

mr  Clifford, — It  is  not  your  proof,  it  is  my  proof. 

Solicitor-Oeneral, — I  quite  admit  that,  but  I  was  tendering 
it  now  under  the  suggestion  of  the  Court  that  it  was  quite 
right.  But  still  further,  I  want  to  have  this  matter  clear, 
and  it  is  as  clear  a  point  as  I  ever  addressed  myself  to.  Mr 
GiflFord  very  properly  brings  forward  a  witness  to  speak  to 
what  he  did  under  the  lease  upon  which  he  held  his  ferm, 
but  he  brings  forward  the  witness  without  the  lease.  He 
brings  him  forward  to  tell  us  from  his  recollection  what  is 
in  his  lease,  which  is  a  written  record.  You  must  produce 
the  writing. 

Lord  Kirdoch, — I  don't  think  that  I  can  interfere. 

Solidtor-OeneraZ. — ^With  the  greatest  possible  deference 
you  cannot,  and  for  this  reason,  here  reasonably  urged,  and 
which  is  unreasonably  urged  against  me.  The  pursuer  in- 
tended to  bring  forward  Mr  Purvis  as  a  witness  ;  he  knew  that 
he  intended  to  bring  him  forward  as  a  witness  to  speak  first 
of  the  bargain  under  which  he  acted,  and  second,  how  he 
acted  under  it.  He  therefore  had  it  in  his  power  to  produce 
that  lease  eight  days  before  the  trial,  which  is  satisfactory 
evidence  of  what  the  bargain  is.  He  is  put  into  the  box, 
without  any  such  production  being  made,  and  he  is  asked 
what  the  bargain  was,  and  he  gives,  what  I  shall  assume  to 
be,  an  erroneous  account  of  it.  I  have  ascertained  that  he 
is  to  be  brought  here,  from  the  pursuer  having  mentioned 
his  name  in  cross-examination.  1  in  the  meantime  get  the 
lease  of  what  truly  the  bargain  was,  and  then  I  am  told — '  Oh, 

*  you  should  have  produced  that  eight  days  before  the  trial.' 
Eight  days  before  tne  trial,  and  not  knowing  anything  about 
Mr  Purvis  !  Nothing  could  be  more  irrational  than  to  re- 
quire me  to  produce  this  eight  days  before,  while  nothing 
could  be  more  rational  than  for  the  pursuer  to  do  so.  Now, 
what  says  the  Act  of  Sederunt  on  the  subject  ?  It  provides 
that  documents  may  be  used  at  the  trial  without  such  pre- 
vious production,  when  it  is  made  out  to  the  satisfaction  of 
the  Court  that  such  production  could  not  have  been  made  in 
time.  Didn't  I  make  out  that  to  the  satisfaction  of  every 
reasonable  man.  I  could  not  have  produced  it  eight  days 
before  the  trial.  See  how  extravagant  the  objection  is  in 
point  of  sense  and  reason.  It  is  neither  more  nor  less  thati 
this: — *  Oh,'  says  the  pursuer,  '  I  shall  bring  a  witness  to  you. 

*  You  have  no  evidence  to  speak  of  the  terms  of  the  lease  ex- 
'  cppt  from  recollection,  and  I  shall  object  to  your  correcting 
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*  this/    And  see  how  I  have  corrected  it  by  producing  it  al-    ^-  Purvis. 
ready.    He  said  that  under  bis  lease  he  was  entitled  to  take 
one-seventh  of  his  farm  as  a  waygoing  crop,  and  to  leave 
one>seventh  to  the  incoming  tenant.    I  produce  the  record, 
requiring  him  to  leave  two-sevenths,  and  then  he  says — *  Oh, 

*  there  must  be  some  other  bargain  or  some  other  writing 

*  upon  another  copy  of  the  lease,  or  in  a  letter/  Now,  what  is 
the  value  of  testimony  of  that  kind?  How  very  unjust  it 
would  be  to  prevent  me,  who  knew  nothing  about  Mr  Rirvis 
until  his  name  was  mentioned  yesterday,  from  correcting  his 
false  memory  by  production  of  the  document  in  which  the 
thing  is  recorded  Therefore,  my  lord,  asking  no  favour  in 
the  world,  I  say  that  I  shall  tender  this  lease  as  the  proper, 
and  the  only  proper  evidence  of  the  bargain  under  which 
this  witness  says  he  was  acting.  If  there  were  any  other 
bargain,  I  shall  stand  upon  that  document,  and  shall  wish 
it  proved  by  the  pursuer  before  resumption  of  the  trial ;  but 
to  hold  the  acting  of  this  witness  as  correct,  without  knowing 
distinctly  what  me  bargain  was  under  which  he  acted,  is 
impossible.  If  the  acting  was  under  this  lease  which  I 
have  produced,  I  shall  contrast  it.  If  under  another  written 
document,  I  shall  have  the  thing,  and  contrast  the  acting 
with  the  terms  of  it.  If  he  cannot  produce  these,  I  shaU 
have  my  own  observations  to  make  to  the  jury  as  to  the  re- 
collection of  this  witness.  But,  in  the  meantime,  I  pro- 
pose to  make  use  of  the  lease,  which  is  now  before  me,  not 
as  a  mere  refresher  of  recollection,  but  as  the  proper  record 
of  the  bargain  between  this  man  and  his  landlord. 

Lord  Kvnloch. — When  the  proper  time  comes  for  advis- 
ing.    I  shall  reserve  judgment  till  then. 

Mr  Clifford. — I  have  dready  waived  the  objection. 

Solicitor 'Oeneral, — I  only  propose  to  tender  it  now  upon 
your  Lordship's  suggestion  that  the  present  is  the  most  con- 
venient time  for  doing  so. 

Mr  Oifford. — We  shall  take  it  upon  evidence,  and  we  may 
now  go  on. 

L<yrd  Kirdoch. — Yes,  I  think  it  is  scarcely  time  for  me  to 
interfere. 

[Witness  recalled.] 

Solidtor-Oeneral. — By  the  terms  of  this  lease  you  are 
bound  during  the  currency  of  it,  down  to  the  last  year,  which 
is  otherwise  provided  for,  to  have  two-seventh  parts  of  the 
jtarm  in  fallow,  turnips,  or  potatoes,  or  beans  in  place  of 
potatoes,  and  to  leave  the  same  extent  of  two-seventh  parts 
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G.  Purvis,  in  clean  fellow  the  last  year  of  the  tack  ? — ^The  two-seventh 
n  parts  were  altered.    I  did  not  do  that. 

Very  possibly.  In  the  meantime,  you  will  be  kind  enough 
to  understand  that  your  copy  of  the  lease,  or  vour  letter^  you 
shall  bring  here  on  Monday.  By  this  lease  tne  same  extent 
— ^these  were  the  words — of  two-seventh  parts  is  to  be  left  in 
clean  fallow  at  the  end,  which,  dunng  the  lease,  ^ou  were  to 
have  in  fellow,  turnips,  potatoes,  or  beans.  K  this  had  been 
followed,  you  would  have  been  boimd  to  leave  to  the  incom- 
ing tenant  the  land  which  you  had  in  potatoes! — ^Yes,  accord- 
inffto  that. 

That  is  about  98  acres,  I  think  ? — ^Yes. 

How  much  grass  did  you  leave  ? — ^Two-sevenths. 

At  the  Whitsunday ! — ^Yes. 

And  one-seventh  in  fellow,  that  is  three-sevenUis  ? — ^Yes. 

What  other  land  did  you  retain  ? — None.  That  was  all 
the  land  which  I  took  a  crop  off. 

Had  you  any  separate  bargain  during  the  currency  of  the 
lease  except  this  ? — ^About  the  middle  of  the  lease  it  was 
altered,  and  the  rent  was  regulated  by  grain  after  that.  That 
was  all  the  alteration— on  account  of  the  bad  times — and 
when  prices  rose,  it  went  up  too. 

There  was  no  bargain  altering  the  rotation  of  cropping ! — 
None. 

The  rent  stipulated  for  by  the  lease  is  entirely  a  money 
rent  ? — 1 000  guineas. 

And  the  extent  of  the  farm,  I  see,  is  mentioned  her^  as 
341*974  acres,  equal  to  about  342  acres ! — ^That  is  what  it  was 
considered. 

What  sort  of  land  was  it?— The  half  of  it  is  very  good 
land ;  part  of  it  lies  up  and  down  hill,  and  part  of  it  is 
inferior. 

That  is,  inferior  to  the  other  ? — ^Yes ;  but  the  upper  land 
was  not  very  good  land ;  it  is  what  you  may  call  second  class 
land. 

What  portion  of  it  was  there  what  you  may  call  second 
class  land  ? — Well,  more  than  one-third  part  of  the  farm. 

What  might  be  the  difference  in  value  per  acre  of  the 
second  class  and  the  first  class  land? — Well,  I  don't  know. 

Overhead,  it  is  something  over  £S  an  acre  ? — Yes ;  the 
under  land  would  be  worth  about  £l  an  acre  more  than  the 
upper. 

Which  is  the  best  potato  land  ? — ^The  under  land. 

That  is  in  the  potato  land  of  the  county  of  Haddinfi[ton, 
which  is  in  such  high  estimation,  I  tliink.^ — Part  of  it  I 
grow  potatoes  on — mostly  below,  but  sometimes  high  up  too. 
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How  high  up  did  you  grow  ? — In  the  highest  field  I  did    G-  Purvw. 
not  grow  uiem ;  but  I  grew  them  in  all  the  other  fields.  p 

And  the  large  produce  which  you  have  mentioned  to  us 
was  in  the  low  fields  ? — Yes. 

That  is  the  red  soil  which  grows  potatoes  so  well  ? — ^Yes. 

That  is,  upon  the  whole,  rather  better  than  the  soil  at 
Oldhamstocks! — Oh  yes,  better  on  the  whole. 

You  would  see,  in  riding  to  the  farm-house,  that  it  never 
had  occurred  to  the  tenant  to  grow  potatoes  at  Oldhamstocks 
at  all  before  1859  ? — ^Apparently  not ;  but  I  don't  know,  in 
&ct,  what  he  was  growing,  for  I  was  very  seldom  there. 

Would  it  be  a  surpnsing  thing  to  you  if  100  acres  of 
potatoes  were  grown  at  Oldnamstocks  at  a  time  ? — J£  I  had 
been  tenant  I  would  likely  have  been  growing  some. 

100  acres  at  Oldhamstocks ! — I  don't  know.  I  would  have 
*  kenned^  better  on  the  place,  if  I  had  been  thera 

And  the  tenant  who  was  on  the  place  '  kenned '  better,  for 
he  never  did  it  The  tenant  on  tne  place  is  likely  to  know 
best? — He  should  know,  at  any  rate. 

Be-exa/mmed  by  Mr  Oiffard. — How  many  bolls  per  acre 
did  you  get  firom  your  high  land  ? — ^I  never  had  them  upon 
the  highest  field ;  but  upon  the  field  next  to  it  I  had  just 
about  the  same  crop. 

Is  your  farm  all  red  soil ! — ^All  red  soil. 

You  l6oked  at  the  four  fields  that  Mr  Miller  was  to  have 
in  potatoes,  and  you  made  a  comparison  between  them  and 
your  own,  and  you  made  the  produce  less  ? — ^Yes. 

You  said  that  when  you  entered  to  your  lease  you  did  not 
get  fikllow,  but  you  got  an  allowance  tor  it  i — I  got  all  that  I 
expected.  There  was  no  bargain  for  anything  more  than 
that  field  of  grass. 

You  said  that  in  the  earlier  part  of  your  lease  you  were 
not  in  the  habit  of  taking  potatoes  to  any  extent  ? — -Yes. 

When  did  you  begin ;  at  what  period  of  your  lease  did 
you  begin? — ^About  1852. 

That  was  six  or  seven  years  before  its  termination? — Yes. 

And  you  found  them  a  profitable  crop  i — Yes. 

Hadn't  you  sometimes  a  very  large  crop  of  potatoes  ? — I 
have  had  60  boUs  an  acre. 

That  was  an  extraordinary  crop  ? — Of  coursa 

Were  there  60  bolls  an  acre  on  the  field  next  the  highest! 
— I  don't  know  anything  about  the  quantity  except  from 
what  I  was  told. 

What  was  the  largest  quantity  you  raised  yourself? — In 
1852  I  had  the  land  measured,  and  in  the  quantity  I  lifted 
I  had  about  58  sacks  that  year. 


124 

G.  Purvis.        That  was  when  you  first  began  ?— Yes. 
«  What  was  the  smallest  quantity  you  ever  had  per  acre  ? — 

I  recollect  one  year — ^I  think  it  was  the  year  before,  viz.,  1851 
— I  had  a  few  very  much  affected  by  disease.  One-half  of 
them  was  diseased.  I  had  not  more  than  half  a  crop.  I 
don't  recollect  the  number  of  bolls,  but  there  would  not  be 
above  one-half  I  sold  the  half  of  them  at  ^12  per  acre, 
owing  to  the  disease. 

In  those  years  in  which  there  was  no  disease,  what  was  the 
amoxmt  per  acre  ? — I  don't  keep  any  books.  I  sold  them 
mostly  on  the  ground. 

Re-croas-exarriined  by  the  SolicUor-Oeneral, — You  have 
your  books  still  ? — Oh  yes. 

Have  you  got  them  yet  ? — Yes. 

And  the  farm  books  will  shew  the  yield  ? — No,  I  don't 
think  they  will. 

Where  did  you  get  58  bolls  an  acre  ? — I  recollect  the  first 
year  I  was  so  successful  in  growing  them  that  I  gave  the 
land  a  rough  measure.  I  am  just  speaking  from  recollection. 
I  did  not  look  my  books,  but  I  recollect  at  the  time  of 
doing  that. 

Speaking  from  recollection,  what  is  the  smallest  quantity 
of  potatoes  you  ever  had  per  acre !  They  sometimes  fail, 
don't  they  ? — That  was  the  lowest  year  which  I  have  stated 
as  only  yielding  £12. 

And  what  is  the  next  lowest  ? — I  am  not  able  to  tell  you 
very  well ;  they  were  always  larger  after  that  I  sold  some, 
but  they  were  never  below  JP20.  I  had  not  the  land  measured, 
and  I  could  not  tell,  per  acre,  the  yield  of  them. 

What  might  the  cost  of  seed  and  labour  per  acre  be  ? — 
The  seed  I  used  to  plant  there  was  from  2  to  li  bolls  in  the 
last  year,  or  probably  a  trifle  more,  but  not  much. 

Yes ;  but  not  taking  the  last  year,  what  was  the  annual 
expense  of  seed  and  labour  per  acre  for  your  potato  crop  for 
which  you  got  £20  an  acre,  sold  upon  the  ground,  taking 
one  year  with  another  ? — ^My  expense  would  just  be  about  the 
same  as  I  have  stated  for  the  pursuer's  crop. 

Can't  you  mention  it  just  in  money  now  ? — I  can  easily 
calculate  it 

I  should  have  thought— but  assuredly  I  must  be  wrong — 
that  a  fsurmer  who  grew  potatoes  for  many  years  should  know 
what  it  cost  to  grow  them  per  acre.  Now,  shortly,  what 
would  it  cost  him  per  acre  ? — How  much  of  the  i?20  was 
profit? 

Mr  Gifford. — You  have  the  full  details  of  this.  Allowinfj 
£3 :  5s.  for  manure,  it  comes  to  •P4 : 1 2s.  altogether.     Now, 
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you  never  put  on  so  much  as  £Z :  6s.  worth  of  manure  on    g.  Putvm. 
your  own.    It  was  only  ^3.    Your  expenses  would  be  a  • 

iittle  above  £3  i — ^It  would  not  be  auite  that 

SoUcUor-Oeiieral. — ^And  you  think  you  made  £17  of  profit 
when  you  got  £20  an  acre  ? — Always  more.  I  don't  recollect 
of  selling  them  at  •^20. 

But  when  you  did  sell  at  ^20,  you  had  always  £1 7  of 
dear  profit !  Did  you  ever  imagine, ,  when  you  sold  them  for 
dP20,  that  jP17  of  it  was  profit  ?  Did  that  ever  occur  to  your 
mind !— -I  don't  recollect  of  having  sold  a  crop  at  d£*20.  They 
were  always  above  it — as  high  as  if  30. 

Well,  when  you  got  <f  30,  did  it  occur  to  you  that  you 
would  have  £27  of  profit !— Yes. 

You  thought  that  you  had  d&27  of  profit! — Of  course  I 
would. 


John  Law. — Exa/mined  by  Mr  Anderson.  John  Law. 

You  are  a  &rmer  at  Pleasance  ? — ^Yes,  but  not  residing 
there  just  now. 

That  is  near  Dunbar ! — Yes. 

And  you  have  got  another  farm,  I  think,  called  Newhouse, 
near  North  Berwick  ? — Yes. 

Are  these  both  arable  farms  ? — Yes. 

What  is  the  extent  of  them  ? — The  Pleasance  contains  186 
imperial  acres,  and  Newhouse  about  308  Scotch  acres,  or 
about  368  imperial  acres. 

You  have  been  a  long  time  a  farmer  I — ^Yes,  I  have  been 
in  that  line  all  mv  life. 

Do  jou  know  the  farm  of  Oldhamstocks ! — ^I  am  not  much 
acquainted  with  the  &rm.  I  have  been  through  it;  some- 
times going  to  Oldhamstocks  fair. 

You  were  in  the  habit  of  going  to  Oldhamstocks  fair.  That 
is  upon  the  &rm,  isn't  it  ? — It  is  very  close  to  it  at  any  rate. 

Now,  did  you  visit  the  fiurm  specially  ? — I  looked  over  the 
farm  with  a  gentleman,  an  intending  offerer,  who  asked  me 
to  look  over  it  at  the  time  Mr  Miller  was  leaving. 

Was  that  in  the  year  1 859  ? — I  don't  recollect,  but  I  think 
it  was. 

And  you  went  over  it  with  that  gentleman  in  order  to  give 
your  opinion  about  its  valua  Did  you  go  over  it  again ! — 
Yes. 

When  was  that  ? — About  ten  or  fifteen  days  later. 

What  did  you  go  the  second  time  for  ? — With  the  same 
intention  of  advising  him. 
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John  Law.        ^^  you  examined  it,  I  suppose,  particularly  upon  these 
two  occasions  t — Yes. 

Do  you  remember  the  four  fields  being  pointed  out  par-' 
ticulariy,  called  Closehead,  Wilk  Park,  Hempy  Shot,  and 
Backhill  i  Do  you  remember  these  names  ? — Not  at  that  time, 
but  they  have  been  pointed  out  to  me  since. 

When  ? — ^About  a  fortnight  or  three  weeks  ago. 

You  saw  these  fields  in  1869? — Yes,  I  was  over  three 
of  them  at  any  rate,  and  the  fourth  I  saw  only  from  the 
hedge. 

With  reference  to  your  examination  of  them  in  1859,  do 
you  think  they  were  well  adapted  for  growing  potatoes  ? — I 
think  they  were  better  adapted  for  growing  potatoes  than  any 
other  part  of  the  farm,  except  a  few  fields. 

Were  they  good  potato  land  ? — Yes  I  think  so,  considering 
the  place  of  the  country. 

You  mean  to  say  that  they  were  not  the  best  land  for 
potatoes ! — They  were  good  average  potato  land. 

And,  in  your  opinion,  would  they  in  that  year  have  pro- 
duced a  good  crop  of  potatoes  I — ^i es,  I  think  they  would, 
with  good  manure. 

Now,  have  you  made  up  an  estimate  of  what  they  would 
likely  have  produced ! — Yes. 

Just  let  us  know  what  that  would  have  been  in  your 
opinion.  What  would  they  have  produced  per  acre? — I 
think  they  would  have  produced  27  bolls  of  large  potatoes, 
and  2  bolls  small,  per  imperial  acre. 

At  what  price  would  you  have  expected  them  to  sell  ? — 
Well,  I  calculated  the  price  according  to  the  prices  I  received 
in  1859  ;  that  is  18s.  tor  large. 

And  how  much  for  small  ? — 8s.  for  smalL 

Now,  27  bolls  per  acre  at  18s.,  would  be  jP24    6    0 

And  2  bolls  small,  at  8s.,  would  be  -  0  16    0 


Together,  ^25    2    0 

Now,  97  acres  at  that  rate  would  be  <£^2434 : 1 4s.  Tell  me 
what  expense  the  production  of  the  crop  would  have  been  ! 
— My  calculation  per  acre  would  have  been  £2  :2b.  for 
seed. 

How  many  bolls  ?  —5  bolls. 

At  how  much  per  boll  ? — 148.  per  boll. 

And  labour  ?  Just  give  it  altogether  ?— The  planting,  lift- 
ing, and  carting,  &c.,  J^3  : 9  :  6 ;  that,  with  seea  and  labour, 
would  be  together  ^5:11:6  per  acra 

Tell  us  the  particulars  ? — I  nave  £2 :  2s.  for  seed,  5s.  for 
grubbing,  douole  harrowing  2s.  6d.,  opening  and  shutting 
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drills  4s.  6d,  rolling  Is.,  harrowing  twice  Is.  6d.,  setting  up    J®*"*  ^^■ 
once  3s.    These  came  to  -  *     <£^2  19    6 

Then,  preparing  and  sowing  manure, 

Cutting  seied,  -  .  . 

Planting,        .  -  .  - 

Twice  hoeing,  -  -  - 

Lifting  and  pitting,       -  - 

Dressmg  ana  carting  to  station,     - 

I  think  if  you  will  add  all  these  together,  it  )  ^511  g 
will  come  to     -  -  |    ^o  0 

Making,  for  97  acres,  d£^540: 15 :  6. 

What  manure  would  have  been  required  ? — ^I  would  have 
applied  to  the  28  acres  dimged  7  cwt.  of  artificial  manure, 
VIZ. — ^3  cwt  Peruvian  guano,  and  4  cwt.  rape  dust;  the 
guano  at  J^IS  per  ton,  and  the  rape  dust  at  £6  per  toa 
Putting  the  two  together,  and  allowing  for  nlixing  up  the 
rape  for  sowing,  it  would  be  9s.  per  cwt  Then,  7  cwt  at  98. 
would  be  ^3 :  Ss.,  which,  for  28  acres,  is  j£^88  :  4s.  Then  to 
the  other  69  acres  I  would  have  given  12  cwt  of  mixture, 
viz. — 3  cwt  Peruvian  guano,  4  cwt.  of  dissolved  bones,  and 
5  cwt.  of  rape  dust;  the  dissolved  bones  at  8s.  These 
altogether  came  to  8&  5d.  per  cwt.  after  having  them  mixed, 
maUng  for  12  cwt  £5 :  Is.  per  acre,  and  ^348 :  9s.  for  the 
69  acres.  The  whole  manure  would  thus  amount  to  £4t86^ 
ISs.  Adding  that  to  the  sum  for  labour,  j£^540  :  15 : 6,  the 
total  expenses  came  to  jf  977 : 8 :  6. 

Now,  deducting  that  from  the  value  of  the  crop,  which  was 
JP2434 :  14s.,  womd  leave  ^1457 : 5 :  6  as  the  tenant's  net 
profit  ? — ^Yes. 

Exclusive  of  rent  ? — Yes. 

Now,  have  you  put  down  all  the  expenses  which  you  would 
have  considered  necessary  to  raise  a  crop  of  potatoes  in  these 
fields  in  the  year  1859 1 — ^Yes. 

Was  that  a  good  year ! — It  was  just  a  middling  year  upon 
strong  clay,  such  as  on  this  £Girm. 

But)  generally,  it  was  a  fedr  year  ? — Yes,  it  was. 

There  was  not  disease  ? — Not  much  of  that  I  sold  all  my 
regents  potatoes  that  year  to  Mr  G[illespie  at  £6  per  ton. 

How  much  is  that  per  boll  ? — 20s.  a  boll. 

At  what  time  of  the  year  did  you  sell ! — ^I  commenced  my 
sales  in  the  last  week  of  December,  and  I  think  the  latter 
end  was  sold  about  the  1st  or  2d  of  March. 

You  sold  none  under  208.? — No  regents.  I  sold  some 
reds  a  little  under  that 

How  much  under  it ! — I  think  about  4s.  lower. 
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John  Law.  jjow,  you  Only  allow  Mr  Miller  here  18s.  a  boll.  What 
is  the  reason  of  that  ? — Because  his  '  taties '  would  not  have 
sold  so  well  as  the  '  taties '  grown  on  my  farm. 

But  you  thought  that  the  diflference  would  be  made  up  by 
the  difference  in  price,  which  you  allow  ? — Yes,  as  near  as  I 
could  judge. 

And  the  price  you  allow  Mr  Miller  is  for  regents  ? — Yes. 

Now,  would  the  quantity  of  manure  which  you  have  given 
here  be  sujBScient  to  produce  a  good  crop  ? — I  think  so. 

Have  you  produced  crops  yourself  with  artificial  manure  ? 
— Sometimes — a  very  small  portion ;  but  I  have  done  it^  and 
they  have  succeeded  well. 

Had  you  one  year  a  very  good  crop  from  artificial  manure! 
— Both  the  two  years  I  tried  I  had  a  very  good  crop ;  but  it 
was  only  done  upon  portions  of  the  farm,  which  I  thought 
would  be  too  strong  for  putting  farm-vard  manure  on. 

Now,  tell  mh  what  those  portions  yielded  that  year? — I  think 
it  was  a  third  more  than  I  grew  with  any  other  sort  of  manura 

Now,  looking  to  the  land  in  these  four  fields,  do  you  think 
that  artificial  manure  would  have  been  profitably  applied 
there? — I  think  so,  because  the  ground  had  not  been  in 
potatoes  before. 

And,  therefore,  by  an  application  of  artificial  manure,  you 
think  they  would  have  succeeded  in  raising  a  very  good 
crop  ? — Yes. 

dro88'Sxcmhined  by  Mr  Patten. — Your  farm  is  near  Dun- 
bar?—Yes. 

How  far  from  it  ? — About  3  miles.  That  is  the  farm  I  first 
mentioned. 

It  is  red  soil  ? — Yes,  mostly  red  soil. 

What  would  be  the  rent  of  it  per  acre  ? — ^It  varies  very 
much ;  it  is  a  wheat  rent 

Upon  an  average,  how  much  for  the  last  seven  years! 
Give  us  an  idea  now  much  an  acre? — ^It  has  not  been  so 
high ;  but  it  would  be  about  £3. 

Higher  before  that?— Yes  considerably  higher.  During 
the  Russian  war  it  was  very  high. 

Then  yours  is  a  famous  soil  for  growing  potatoes  ? — No,  it 
is  only  second  class;  top  much  clay.  We  cannot  grow 
heavy  crops. 

I  suppose  a  crop  of  potatoes  depends  a  good  deal  upon 
the  season,  whether  it  is  dry ! — ^A  good  deaf  upon  the  land 
about  where  I  farm. 

Now,  would  you  tell  me  this — What  sort  of  a  season  was 
this  1859 — was  it  dry  or  wet! — I  don^t  recollect  exactly.  I 
think  it  was  rather  a  dry  season. 
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What  time  of  the  year  was  it  in  1869  when  you  were  upon    ^^^  l-*^- 
the  faim  ? — I  am  not  able  to  say. 

But  I  would  like  to  know.  Just  reooUect  whether  it  was 
in  the  early  part  of  the  year  ? — ^It  was  in  the  early  part  of  the 
year ;  in  the  winter  season,  just  about  the  time  the  land  was 
advertised  to  let. 

And  you  did  not  think  of  taking  it  yourself,  did  you! — I 
never  had  any  thought  of  that 

When  you  made  these  calculations,  what  kind  of  season 
were  you  calculating  upon  in  reference  to  this  ground? — 
Just  an  avenge  season. 

Is  there  a  portion  of  the  ground  very  gravelly  or  in  gravel ! 
— The  greater  part  of  it  is  dry  bottomy  land. 

Is  there  a  good  portion  of  gravelly  soil? — ^Yes,  I  think 
there  is. 

Now,  what  do  you  say  to  the  effect  of  the  dry  season  on 
gravelly  ground  with  artificial  manure  in  a  high  country  i — 
I  think  t£ey  would  have  been  reared  better  on  it;  not  being 
too  wet 

But  I  am  speaking  of  the  mravelly  portions  of  these  fields, 
in  a  dry  season,  with  artificial  manure.  What  would  you  say 
as  to  the  gravelly  portion  of  these  fields  producing  potatoes 
in  this  year! — I  thmk  they  would  have  produced  uiem  very 
well. 

Although  it  were  too  dry  ? — Yes,  with  artificial  manure  as 
well  as  with  farm-yard  manure.  I  think  that  in  a  dry  season 
you  are  safer  with  artificial  manure  upon  gravelly  soil. 

Now,  was  there  any  portion  of  these  fields  wet  and  un- 
drained ! — ^I  think  there  was  maybe  a  portion  of  one  field  a 
little  wettish. 

Perhaps  you  will  be  good  enough  to  tell  us  what  that  field 
was  I — It  was  the  lowest  by  the  side  of  the  road.  I  don't 
know  what  its  name  is.    It  was  at  the  back  of  the  planting. 

Was  that  Hempy  Shot,  think  you?  Was  it  tne  largest 
field ! — ^It  is  the  neld  that  ran  down  to  the  planting  on  the 
west  of  Springfield. 

How  mr  away  from  the  house  ?  ^Witness  is  shewn  plan 
of  farm.) — ^It  is  the  field  called  Backnill. 

Now,  how  many  acres  would  you  say  were  wet  in  that 
field  ? — ^I  could  not  exactly  say ;  but  a  portion  of  the  bottom 
was. 

Did  you  make  a  different  calculation  for  that  different  por- 
tion of  the  field  ? — No,  I  iust  took  it  overhead. 

Was  that  field  in  good  heart! — I  could  not  say;  but  I  don't 
think  there  was  any  part  of  the  fsmn  in  great  order,  though 
it  was  just  something  like  neighbouring  farms. 

K 
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John  Lftw.       Would  you  describe  it  as  being  in  a  dirty  state,  or  in  a 
clean  and  well-ordered  state  ? — Well,  I  don't  recollect 

Then  you  gave  an  opinion  as  to  the  produce  of  potatoes  in 
that  field,  from  looking  at  it  from  the  road? — Yes. 

Did  you  make  up  these  calculations  at  that  time  ? — No. 

When  did  you  go  over  it  again  ? — About  a  fortnight  aga 

Now  then,  the  first  time  that  you  examined  the  fields,  you 
did  not  go  over  the  fields  at  all;  you  were  walking  along  the 
road  ? — I  was  not  on  that  field,  but  I  was  on  the  other  three. 

Then,  as  to  that  field,  I  presume  you  can  only  speak  from 
what  you  saw  lately  ? — Yes. 

Now,  is  there  any  portion  of  the  ground  in  any  of  these 
fields  very  steep? — Yes,  I  think  there  are  some  of  them 
steep. 

Is  there  any  of  them  so  steep  that  it  is  difficult  to  cultivate 
them  for  potato  crop ! — Yes,  1  think  they  are. 

Well,  tell  us  how  many  acres  ? — They  told  me  that  these 
steep  places  were  not  in  the  measurement  for  potatoes. 

You  were  told  that  certain  parts  were  not  to  be  taken  in ! 
—Yes. 

And  you  took  in  only  those  parts  of  the  fields  that  could 
be  cultivated  for  potatoes  ?  You  were  told  that  these  could 
be  cultivated  for  potatoes ! — No,  I  was  told  that  the  places 
where  they  could  not  be  cultivated  were  not  into  the  measure- 
ment 

I  want  to  know  the  extent  of  these  places? — ^I  did  not 
make  any  measurement. 

Can  you  tell  us  the  extent  of  acreage  in  these  steep  places  ? 
— No,  because  I  did  not  look  particularly  to  them. 

Can  you  tell  me  how  you  nave  given  evidence  as  to  97 
acres  ?  Where  were  they  ? — ^They  told  me  they  were  in  these 
fields,  but  I  did  not  measure  the  fields. 

Then  are  the  fields  in  the  same  state  that  they  were  in 
when  you  firat  visited  them? — Certainly  not;  they  could 
not  be. 

Now,  I  am  asking  you  whether  they  have  been  improved 
since  1859  ? — ^That  fast  field,  that  I  never  was  in,  has  been 
drained — ^the  bottom  of  it— since  I  was  at  it  I  saw  evidently 
that  it  was  drained. 

Now,  you  have  told  us  the  prioes  of  potatoes  per  boll  at  a 
certain  period  in  1869;  what  was  the  exact  time? — I  know 
nothing  about  the  prices  that  other  people  were  selling  at, 
but  I  told  you  what  I  had  sold  my  potatoes  at  in  the  begin- 
ning of  December  to  the  1st  and  2d  of  March. 

And  vou  have  no  information  as  to  what  other  people  sold 
for  ? — No.    I  always  got  the  highest,  or  nearly  so. 
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Now,  tell  us  the  price  in  the  previous  year ! — I  cannot  tell    John  Law. 
you.    I  did  not  Iook  it  up. 

You  don't  know  ? — No.  I  remember  what  I  paid  for  the 
seed  in  1868. 

What  did  you  pay  for  seed  in  1859  for  the  next  crop  of 
potatoes  ? — I  paid  19s.  and  20s. 

When  did  you  purchase  ? — ^A  short  time  before  the  time 
I  planted  it. 

That  was  late  in  the  spring  ? — Yes. 

Had  you  to  cart  it  firom  Dunbar,  or  pay  the  railway  fares ! 
— ^That  was  the  price  laid  down  at  Dunbar. 

Then  the  prices  fell  ? — ^I  cannot  say  whether  they  fell  or  not* 

Did  you  get  your  seed  from  the  same  place  ? — I  got  it  from 
different  places. 

Where  did  you  get  the  seed  from  the  year  before,  for 
planting  in  the  year  1859 ! — I  got  it  from  Lanarkshire. 

Now,  tell  me  what  was  the  cost  of  carriage  of  that  seed  ? — 
I  cannot  tell  you  exactly.  I  paid  the  carriage  orer  and  above 
the  price. 

In  1858  did  you  sell  your  potatoes  as  low  as  14s.  ? — I  don't 
think  I  did ;  they  were  always  hidier  f>riced. 

What  did  you  get  for  them !-— That  is  a  question  I  cannot 
answer. 

About  what  ? — ^I  really  dare  not  say,  for  it  is  not  a  thinff 
I  had  looked  at.  I  aid  not  think  it  would  be  asked 
at  me. 

Your  &rm  gets  about  the  highest  prices  ? — ^Yes. 

What  kind  of  season  was  1860  ? — ^A  very  good  season. 

And  1861  ?— Very  indifferent. 

And  1862,  what  sort  of  season  was  it? — It  was  better. 

What  was  your  produce  in  1861  ? — Very  small,  for  we  just 
^t  about  one-third  of  them  saleable  *  taties '  in  1861.  The 
disease  was  very  bad. 

It  is  a  considerable  way  to  the  station  from  Oldhamstocks  ? 
— I  cannot  tell  the  distance. 

I  suppose  you  carry  your  potatoes  for  sale  to  the  station  ? 
— ^Yes. 

Well,  in  estimating  the  cost  of  the  carriage  of  potatoes, 
how  many  times  a  &,j  did  you  calculate  ? — Three  times  a 
day,  I  calculate. 

And  what  distance? — I  cannot  say  the  distance,  but  I 
thocu^ht  the  nearest  I  could  get  was  3  tons  a-day. 

Wnere  is  the  tenant  to  get  his  cartage?  Have  you  con- 
sidered that? — He  would  have  to  mre  horses  for  the 
pcffposa 

You  think  that  would  be  quite  easy  done  ? — I  think  so. 
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John  Lftw.  Is  there  a  considerable  supply  of  labour  there  ? — Well,  I 
think  it  could  be  got. 

Re-eaumined  by  Mr  AnderaoTL — Can  you  tell  me  whether 
1858  was  a  dearer  or  a  cheaper  year  than  1859  I — I  did  not 
look  up  that,  and  I  cannot  tell  you  from  memory. 

You  seem  to  have  paid  less  for  seed  in  1858  than  in  1859. 
Would  not  that  shew  you  ? — ^Well,  in  so  far  it  would. 

1 859  was  the  dearest  ? — Yes,  I  think  so. 

Now,  was  it  regents  that  you  bought! — ^All  regents. 

You  said  that  some  of  these  fields  had  steep  ground.  Was 
the  quantity  of  steep  groimd  small,  comparea  with  the  whole 
fields  ? — ^I  would  thmk  so. 

That  is,  it  was  small  in  comparison  with  the  rest  of  the 
fields  ? — ^Well,  I  dare  not  guess,  for  I  might  go  wrong. 

Well,  was  it  many  acres ! — I  don't  think  it  was  many  acres, 
but  I  could  not  say? 

Would  it  be  more  than  9  acres,  do  you  thmk  ?— I  don^t 
think  it  could  be  that 

Now,  supposing  that  the  whole  of  these  fields  measured 
106  acres,  do  you  think  there  would  be  97  acres  that  could 
grow  potatoes! — I  cannot  answer  that  question,  because  I 
never  paid  attention  to  it 

Now,  in  forming  your  estimate  as  to  what  quantity  of 
potatoes  the  land  would  have  yielded,  did  you  take  mto 
account  the  state  of  Backhill  Park  ? — ^Yes. 

And  you  got  the  average  over  the  whole  ? — Yes. 

You  did  not  allow  so  much  for  it  as  for  the  others  ? — No, 
I  did  not. 

You  had  reference  to  your  own  average,  and  allowed  the 
same  ? — ^Yes. 

And,  as  I  understand,  you  took  into  view  the  state  of  that 
field  in  making  your  calculations ! — Yes. 

And  you  g[ave  the  lowest  sum  over  the  whole  ? — Yes. 

Now,  was  it  only  a  part  of  that  field  that  has  been  drained 
since? — I  was  told  tnere  was  only  a  part  of  it  drained 
since. 

Did  you  happen  to  take  notice  whether  a  crop  was  growing 
there? — Yes.  « 

It  was  a  very  good  crop  ?— Yes,  of  turnips. 

In  the  whole  field  ? — i  es,  part  of  it  was  eaten  off  with 
sheep  before  I  saw  it 

Was  the  part  that  was  still  in  the  ground  in  the  lower  or 
upper  part  of  the  field  ? — It  was  on  both  parts  on  one  side. 

feoth  upper  and  lower ! — Yes. 

And  there  was  a  good  crop  both  in  the  upper  and  lower 
part  ? — Yes. 
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SclicUor-Oeneral, — I  wish  to  make  an  explanation  in  re-  ^^^  La^* 
ference  to  the  witness  Mr  Purvis.  I  called  his  attention  to 
the  provisions  of  his  lease,  and  that  he  was  bound  at  the 
termination  of  it  to  leave  two-seventh  parts  of  the  farm  in 
dean  fallow  the  last  year  of  it  He  told  me  that  if  I  looked 
further  on  I  should  find  that  that  was  otherwise  provided  for. 
I  find  that  that  witness'  recollection  is  entirelv  correct,  and 
that  it  is  otherwise  provided  for  further  on,  as  ne  stated  that 
the  bargain  had  been  subsequently  altered.  It  occurs  in  the 
testing  clause  in  these  words—'  It  being  hereby  declared  that 
'  in  place  of  two-seventh  parts  of  the  fiu*m  bein^  left  in  clean 
'  fidlow  at  the  end  of  the  tack,  the  tenant  shall  be  bound  to 
'  leave  only  one-seventh  part  in  dean  fiillow  in  the  last  year 
'  of  the  lease.' 

[Mr  Purvis  was  then  recalled.] 

SoUdtor-Oeneral. — I  see  firom  this  lease  that  you  had  not  G-  Purvb. 
signed  it  until  1843,  which  was  a  considerable  time  after  your 
entry ;  and  we  have  discovered  that  you  were  ri^ht  in  your 
recollection  that  the  lease  provided  that  you  should  leave 
only  one-seventh  in  fsdlow  to  the  incoming  tenant,  so  that 
there  was  a  different  bargain  after  writing  out  the  lease. 
Just  tell  me  this — ^Was  that  mistake  rectified,  or  that  bargain 
made,  at  the  same  time  that  it  was  arranged  you  should 
have  <£^300  instead  of  the  &llow,  or  in  lieu  of  it ! — I  think 
the  allowance  of  ^300  and  the  bargain  were  made  at  the 
same  time.    I  gave  in  the  offer  as  I  entered  to  it 

But  the  bargain  that  you  should  have  j£^300  instead  of  the 
fellow  at  the  beginning,  and  that  you  should  leave  only  one- 
half  in  the  end,  was  made  at  the  same  time  ? — No. 


Mr  Philip  Wiubon. — Examined  by  Mr  Qiffard. 


p.  Wikon. 


You  are  a  fanner  at  Chapelhill  and  Tower,  near  Cock- 
bumspath  ? — Yes. 

How  far  are  you  firom  the  farm  of  Oldhamstocks  \ — I  think 
about  2  miles. 

What  is  the  size  of  your  two  farms  ? — ^The  one  farm  is  300 
acres  of  arable  land,  and  the  other  240  acres  of  arable  land, 
besides  300  to  400  acres  of  hill  land. 

You  know  the  pursuer's  farm  of  Oldhamstocks  ? — I  know 
where  it  lies,  but  1  was  over  it  officially. 

You  were  not  there  before  that  ? — iNo. 
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P.  Wilson.  You  were  oversman  in  a  submission  between  Mr  Miller 
and  Mr  Clark,  the  incoming  tenant  ? — Yes. 

What  was  it  you  had  specially  to  decide! — ^About  the 
fences  and  the  dung. 

Did  you  go  over  the  fences  ? — ^Yes,  I  went  over  all  the 
£Eurm,  and  over  all  the  fences. 

And  made  such  an  examination  as  was  satis&ctory  to  Mr 
Clark  ?— Yes. 

When  was  that  ? — It  was  in  June  1859. 

I  suppose  you  saw  the  fiairm  generally ! — ^Yes,  but  I  took 
no  heed  to  it 

Can  you  say  that  it  was  in  fair  order? — ^As  &r  as  its  ap- 
pearance went  it  seemed  to  be  in  &ir  order. 

That  was  not  what  you  were  to  decide  on  ? — No. 

You  had  to  decide  about  the  dung,  I  think  ? — Yes,  and 
the  fences. 

It  was  the  dung  that  was  to  be  left  to  the  outgoing  tenant  ? 
—Yes. 

Did  you  find  the  dung  just  as  you  would  have  expected  an 
outgoing  tenant  to  leave  it? — On  yes^  some  of  it  new  made, 
and  very  good. 

Now,  I  want  you  to  tell  me  whether  it  is  possible  or  usual 
to  use  all  the  straw  of  one  year  for  the  manure  of  that  year ! 
No,  I  think  it  is  scarcely  practicable. 

You  require  straw  for  tnat  very  same  year  ? — Yes,  once  it 
is  made,  close  upon  Whitsunday,  as  a  feeding  for  ewes  that 
year  ;  and  it  must  be  kept  over  till  next  year. 

Is  it  common  in  the  same  farm  always  to  keep  over 
dimg  for  a  full  year  f— In  some  particular  places  some  people 
do  it. 

You  have  been  in  the  habit  of  growing  potatoes  yourself? 
— ^To  a  very  small  extent,  imtil  I  got  my  lease  renewed ;  and 
I  can  grow  them  to  a  larger  extent  now. 

How  do  you  manure  potatoes  ? — Generally  with  artificial 
manure. 

Do  you  prefer  artificial  manure  to  farm-yard  manure  ? — 
Well,  I  have  always  done  it,  and  I  think  I  have  grown  good 
crops  with  it.    I  seldom  gave  them  farm-yard  manure. 

Have  you  raised  them  without  manure  at  all! — Some- 
times, but  not  for  a  number  of  years.    At  one  time  I  did. 

When  was  the  last  time  you  did  that  ? — ^Well,  about  twenty 
or  twenty-five  years  ago. 

What  was  the  best  crop  of  potatoes  you  ever  had ! — ^It  was 
in  1853. 

What  kind  of  manure  did  you  have  ?—  The  land  had  been 
in  oats  the  previous  year,  and  I  put  sea-weed  upon  it  before 
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sowing  the  oats,  and  the  potatoes  were  planted  without  any    P-  Wiiaon. 
other  manure.    That  was  the  best  crop  1  ever  had. 

When  was  the  sea-ware  put  on ! — Before  the  oats  were  sown. 

Now,  how  much  did  you  get  per  acre  from  that! — I  would 
get  ^60  an  acre  at  least ;  upwards  of  ^60. 

Was  that  the  gross  produce  I — Yes,  without  deducting  any- 
thing for  the  labour  and  seed. 

What  would  labour  and  seed  be! — My  estimate  would 
come  to  j£^8 :  13 :  6  for  manure  and  everything ;  but  that 
year,  when  I  did  not  use  manure,  it  would  be  a  good  deal  less 
of  course. 

That  is  taking  the  estimate  you  have  made  already  for 
Oldhamstocks  ? — Yes. 

That  would  leave  you  a  net  profit  of  at  least  jf  50  an  acre ! 
—Oh,  fully  that 

How  many  acres  had  you  in  that  year  ? — I  had  a  ve^  small 
portion,  because  in  my  first  lease  1  was  prohibited.  I  might 
nave  about  1  acre  or  1^  acres. 

Was  there  anythiog  peculiar  in  the  ground  ? — No. 

If  you  had  been  allowed  to  plant  more,  would  you  have 
had  them  at  the  same  rate! — Maybe  not;  I  know  what 
others  ^ot 

But  if  you  had  been  allowed  to  grow  potatoes,  and  had 
planted  land  to  some  extent  ? — No,  not  in  that  field. 

Had  you  any  other  field  ? — Yes,  but  not  so  good. 

That  was  the  top  price  ? — Yes,  it  was. 

What  was  the  lowest  you  ever  had,  leaving  disease  out  of 
view  ? — Oh,  maybe  4  tons  or  20  bolls,  or  less. 

What  might  oe  the  produce  ? — ^It  would  be  above  jPeO. 

But  how  many  bolls  would  it  be ! — I  don^t  recollect  the 
prices  of  them  tor  that  year ;  but  one  of  the  servants  who 
had  1800  yards  of  potatoes  got  upwards  of  ^£^19.  It  would 
be  about  J^63  per  acre. 

Now,  how  many  bolls  per  acre  ? — There  would  be  65  or  70 
bolls. 

The  quantity  you  sold  for  the  farm  servant  was  1800 
yards,  how  much  of  an  acre  is  that  ? — About  a  third  of  an 
acre. 

How  many  yards  make  a  third  of  an  acre ! — Perhaps  2000 
yards ;  that  is,  running  yards,  28  inches  apart. 

The  servants'  allowance  is  about  1800  yards ! — They  never 
get  less. 

Is  land  that  has  been  in  grass  for  some  years  good  for 
potatoes  ? — ^Yes. 

You  were  told,  I  think,  that  Mr  Miller  intended  to  take 
97  acres  in  potatoes  in  1859  ? — Yes. 
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P.  Wiisoiu  You  were  told  that  he  was  to  take  them  from  four  fields ! 
— I  only  knew  of  97  acres. 

And  yoa  made  a  general  estimate  shewing  the  crop  in 
1869.    Have  you  a  note  of  it  ? — ^Yes. 

What  was  your  produce  per  acre? — 25  bolls  of  large 
potatoes. 

At  what  price ! — 18s. ;  that  is  JP22 :  10s. 

And  how  many  bolls  small  ? — I  think  about  1 0  bolls  small. 

At  how  much !— 5s. ;  that  is  £% :  10s.,  making  the  gross 
produce  jP25  per  acre. 

Then  the  expense  of  getting  that  crop! — I  make  it 
£%\  ISilOneracre. 

That  incluaes  all  the  labour? — Yes,  and  the  seed  and  manure. 

It  includes  cartage  to  the  railway  station,  and  everything  ! 
— Yes.  I  did  not  estimate  them  off  the  field.  I  meant 
putting  them  into  pits.  I  allow  nothing  for  pitting,  as  I  sold 
(  them  off  the  ground. 

What  time  of  the  year  was  it! — Before  Martinmas. 

That  is  immediately  after  lifting ! — ^Yes. 

Do  you  know  whether  prices  rose  that  year? — I  think 
they  did.  If  I  had  kept  them  till  spring  I  would  have  got 
2s.  more  per  boll. 

Then,  the  expenses  deducted  from  the  produce  of  ^25, 
leaves  jPIG  :  6 : 2  per  acre  ? — Yes. 

How  many  acres  had  you  in  that  year! — I  would  have 
maybe  5  or  6  acres.  I  had  about  1^  acres  to  myself,  and  the 
rest  my  servants  had. 

97  acres  at  ^16 : 6 :  2  comes  to  ,f  1581 :  18 : 2.  In  making 
this  estimate  you  took  your  own  experience  ? — ^Yes. 

The  actual  potatoes  raised  from  these  5  or  6  acres  ? — No, 
that  would  not  have  come  to  so  much  money.  These  are 
regents.    I  suppose  all  of  them  regents. 

You  allow  in  your  estimate  •£'2 :  10s.  per  acre  for  manure. 
That  is  all  artificial ! — Yes. 

Oroaa-eoDamined  by  Mr  Patton, — Were  these  5  or  6  acres 
good  land. — No ;  we  put  them  on  very  middling  land,  but 
the  regents  were  on  good  land. 

You  calculated  them  all  as  regents,  but  vou  reared  reds  on 
part  of  these  5  or  6  acres.  What  had  been  the  previous 
crop ! — Oats. 

And  before  that  again ! — Grass. 

How  long  in  grass  ? — One  year  I  think  ;  or  it  maybe  would 
have  lain  two  years  in  grass. 

The  whole  r^ents  were  on  good  land.  Is  that  as  good 
land  as  you  have  upon  your  fiam  ? — I  don't  think  it  is  the 
best,  but  it  is  as  good  as  any. 
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Now,  are  you  able  to  oompare  that  land  with  the  land    ^*  womb. 
upon  Mr  Miller's  fiirm  ? — No,  I  am  not. 

It  depends  upon  the  nature  and  condition  of  the  soil ! — 
Certainly. 

I  think  you  said  yours  were  reared  quite  dose  to  the 
station  ? — ^Yes,  within  half  a  mile. 

And  you  put  nothing  in  your  estimate  for  cartage? — I 
was  requestea  to  calculate  that  I  was  3  miles  from  the  station. 
I  think  it  is  13s.  an  acre. 

These  were  the  estimates  that  you  made  for  labour 
supplied  by  your  own  horses  and  carts,  and  principally  done 
by  your  own  people  ? — Yes. 

These  were  the  sums  that  were  actually  paid ! — No,  it  is 
only  an  estimate. 

And  how  many  rakes  a  day  ? — ^Three  rakes  a  day. 

What  was  your  manure  ?--Guana 

Guano  alone  ? — Yes. 

At  what  rate  per  acre  ? — From  3  to  4  cwt,  which  would 
cost  something  aoout  13s.  per  cwt.,  including  carriage. 

Cim  you  tell  me  about  that  wonderful  year  you  spoke  of  ? 
— ^It  was  a  wonderful  year  for  potatoes.  * 

I  think  you  haye  told  us  that  you  went  simply  upon  a 
statement  tnat  was  made  by  one  of  your  seryants  ? — Yes,  but 
one  in  particular,  a  new  married  man,  who,  besides  using 
some  for  his  own  fEunily,  sold  them  at  J?19.  I  sold  the 
potatoea 

Were  these  potatoes  sold  in  small  quantities! — No,  they 
were  sold  all  in  large  quantities.  They  were  sold,  I  think, 
to  Mr  Barclay.  And  the  total  amount  of  the  sales  were 
about  ten.  ^Dut  this  man  in  particular  I  took  notice  of,  as 
he  was  a  new  married  man. 

In  short,  did  it  not  appear  to  you  a  most  miraculous 
occurrence  ? — ^Yes. 

Lord  Kirdock, — It  had  come  specially  for  the  new  married 
man !,    (Laughter.) 

Mr  Potton,.— What  year  was  it  ?— In  1868. 

And  they  were  sold  at  a  yery  high  price  that  year  ? — Oh, 
they  were  all  red  potatoes,  I  think,  and  were  sold  at  about 
208.  a  boll,  which  is  a  yery  high  price  for  them. 

Was  there  disease  in  any  part  of  the  country  that  year ! — 
No,  there  was  no  disease. 

That  year,  I  think,  there  were  just  3  or  4  acres  altogether  ? 
— Yes. 

Do  you  recollect  what  sort  of  season  1860  was! — No,  the 
4  acres  were  for  myself  and  part  for  the  seryants. 

One  of  the  Jury. — What  is  the  difference  between  the 
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P.  Wilson,  climate  of  your  farm  and  that  of  the  pursuer  ? — The  place  on 
which  the  potatoes  were  grown  was  considerably  lower  than  the 
pursuer^s  farm.    The  land  was  lower  and  the  climate  milder. 

Is  the  land  also  of  a  red  description  ? — No,  it  is  not  very 
red. 

You  consider  that  your  land  is  superior  to  the  pursuer's ! 
— Oh  yes,  quite  superior. 


w.  Herriot         Mr  WnxiAM  Hermot. — Uocawmed  by  Mr  Anderaan. 

What  is  the  name  of  your  fana  i — ^Easter  Ellston,  near  Jed* 
burgh. 

What  is  the  size  of  it  ? — Upwards  of  410  imperial  acres  of 
arable  land;  some  of  it  a  little  moorish. 

How  long  have  you  been  a  £eirmer  ? — Upwards  of  nineteen 
years  on  my  own  account. 

Do  you  know  the  £Eurm  of  Oldhamstocks  ? — I  have  been 
over  the  &rm. 

That  was  when?-— It  would  be  in  December  1858,  when  it 
was  advertised  to  let 

Did  you  go  over  it  as  an  intending  ofiferer? — ^I  did. 

And  afterwards  made  an  offer  for  the  farm  ? — ^Yes. 

Did  you  examine  it  carefully  before  making  your  offer  ? — 
I  did — each  field. 

Now,  did  you  see  in  particular  four  fields  ? — I  saw  every 
field. 

Have  you  got  a  note  of  the  values  of  the  different  fields ! — 
I  think  1  have. 

Just  look  at  your  note! — ^Yes;  it  was  made  upon  the 
£Eurm  at  the  time. 

Can  you  tell  me,  without  reference  to  any  particular  field, 
what  was  the  highest  value  you  put  upon  any  field  ? — 46s.,  I 
think,  was  the  very  highest,  per  acre. 

And  the  lowest  ? — 20s. 

Now,  have  you  got  a  note  of  the  field  called  Closehead 
Park,  No.  19  ?— Yes. 

What  value  did  you  put  upon  it  \ — ^20s.  an  acre. 

Then  No.  22,  Backhill  Park,  what  did  put  upon  that? — 40s. 

No.  27,  Wilk  Park,  how  much  ?— 26s. 

No.  29,  Hempy  Shot  ?— 40s. 

So  that  two  of  them  were  40s.,  one  20s.,  and  the  other  25s. 
Now,  what  state  did  you  think  the  fsEurm  in  in  general  t — A 
very  good  state  at  the  end  of  the  lease. 

And  that  was  the  state  of  those  four  fields,  I  suppose  ? — 
Yes. 
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Were  those  fields  well  adapted  for  growing  potatoes  ? — I  ^-  Hemoi. 
should  think  they  were. 

Did  you  know  anything  about  the  previous  cropping  of 
them  ? — ^Nothing. 

But  from  the  state  in  which  you  saw  them  you  should 
have  supposed  that  if  the  previous  crop  had  admitted  of  it, 
they  would  have  grown  a  good  crop  of  potatoes  ? — ^There  was 
notning  to  prevent  them. 

Was  1859  a  good  year  for  potatoes  ? — ^It  was  a  good  year 
with  me 

And  it  was  a  good  year  generally  ? — ^I  think  it  was,  as  £ur 
as  I  can  imagina  The  prices  were  good  when  I  sold  my 
potatoes. 

Tell  me  what  yon  sold  them  for? — ^^5  per  ton  of  5  bolls  per 
ton. 

How  much  is  that  per  boll  ? — 20s. 

Were  these  regents  t — ^Yes. 

At  what  time  of  the  year  did  you  sell  them  ? — ^I  sold  them 
in  March. 

Did  prices  go  up  after  that  ? — No. 

That  is  about  tne  best  time  ? — I  never  inquired  after  po- 
tatoes after  I  got  quit  of  my  own. 

Can  you  tell  me  what  produce  per  acre  you  got  for  that 
year! — ^Well,  as  near  as  I  can  recollect,  7  tons  an  acre  upon 
Lmd  valued  at  ^1 :  12s.  an  acre. 

That  is  35  bolls  per  acre  upon  land  valued  at  ^1 :  12s.  an 
acre  ? — ^Yes. 

Then  I  suppose  that  land  was  not  equal  to  any  in  those 
four  fields  belonging  to  Mr  Miller  ? — No,  it  was  not  so  good 
in  quality. 

And  I  suppose  the  better  the  quality  of  the  land  the  better 
crop  it  is  likely  to  produce  ? — It  may  be,  but  I  have  seen 
the  best  crops  off  bad  land. 

It  does  not  altogether  depend  on  the  land  ? — ^It  depends 
upon  the  season  often. 

What  was  the  largest  crop  of  potatoes  you  ever  had! — As 
far  as  I  recollect,  I  mink,  12  tons  to  the  acra 

That  is  60  bolls  an  acre  ?— Yes. 

What  did  you  sell  them  for  ? — £6, 1  think,  per  ton. 

That  is  de72  an  acre  ?— Yes. 

Which  year  was  that ! — It  would  be  in  1848  I  think. 

And  what  kind  of  land  was  that  crop  grown  upon  ? — Moory 
land. 

About  what  value  per  acre ! — About  £1. 

About  the  same  value  as  the  lowest  of  the  four  fields  you 
have  been  speaking  of  ? — Yes. 
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w.  Herriot.  Now  tell  me  the  manure  you  used  that  year  ? — ^Bone  dust 
and  guano.  That  was  in  the  county  of  Berwick,  and  was  not 
on  my  present  &rm.  I  have  not  been  there  six  years  yet. 
It  was  called  Milne-Graden  Mains,  belonging  to  Mr  Milne 
Home. 

What  was  the  quantity  ? — 8  cwt  bones  and  2  cwt.  guano 
per  acre. 

Can  you  tell  me  what  that  would  cost  ? — I  should  suppose 
about  44«.  per  acre. 

Have  you  been  in  the  habit'  of  growing  them  with  arti- 
ficial manure  alone ! — Oh  yes,  these  were  grown  with  artificial 
manure. 

But  in  other  years  you  have  been  in  the  habit  of  doing 
so  ? — Yes,  and  with  frxm-yard  dung  and  a  mixture  of  guano 
and  bones. 

Which  produced  the  best  potatoes  ? — ^Well,  that  was  the 
best  crop  1  ever  had  with  any  manure,  and  that  crop  was 
grown  with  artificial  manure  alone. 

What  extent  of  land  had  you  under  crop  in  that  year  ? — 
About  11  acres. 

And  what  is  the  largest  extent  of  ground  you  ever  had 
under  potatoes ! — Never  more  than  8  acres. 

And  is  that  about  the  average  of  what  you  had  ? — Just 
running  fix)m  that    Sometimes  4  and  sometimes  6  acres. 

Now,  what  is  the  smallest  produce  that  you  have  had, 
apart  from  disease ! — Sometimes  4  tons  an  acre. 

That  is  20  bolls  ?— Yes. 

Was  that  exceptional  ?  H^  you  that  once,  or  oftener,  or 
frequently  ?—  Oh,  I  have  had  it  once,  but  how  many  times  I 
cannot  say. 

But  was  it  in  general  a  much  larger  crop? — Always 
large. 

Now,  what  was  the  average,  do  you  suppose,  of  your  crops  ? 
— ^About  6,  7,  and  8  tons. 

That  is  30,  35,  and  40  bolls  ?— Yes. 

Not  usually  under  30  ? — Very  seldom. 

Croaa-eocamiTied  by  the  SoUdtor-Oeneral, — ^This  note  which 
you  read  from  is  not  the  note  written  on  the  &rm  ? — ^That  is 
a  copv  taken  from  the  plan,  and  of  which  I  am  in  possession 
of  at  home,  and  which  was  supplied  to  me  by  the  landlord's 
agents.    That  is  copied  by  myself. 

I  have  no  doubt  of  it,  but  1  should  like  to  see  the  note 
made  upon  the  fieirm.  The  regular  course  is  to  bring  the 
original.  But  you  say  that  you  took  (although  not  very 
regular)  that  from  the  note  made  on  the  farm  at  the  time 
you  transferred  the  values  to  the  plan,  and  from  that  you 
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copied  this  ? — I  marked  it  on  the  plan,  as  I  went  over  each  w.  Heniot. 
field  senaratelv. 

You  nave  the  plan  at  home  ? — Yes. 

I  see  you  are  nght  in  saying  that  the  value  you  put  per 
acre  is  from  20s.  to  45s.  Wnat  was  the  average  per  acre 
over  the  farm  ? — I  cannot  tell  that  just  now,  but  tne  offer 
was  to  be  half  in  grain  and  half  in  money. 

What  was  your  offer  ? — I  did  not  keep  a  copy  of  it. 

Can't  you  give  me  the  offer  ? — Well,  it  was  near  .£^900,  as 
fiir  as  I  can  recollect. 

There  are  600  acres ;  that  is  on  an  average  about  30s.  an 
acre  you  offered  ? — Nearly. 

Tms  would  come  to  a  good  deal  more  than  that  ? — Per- 
haps it  might. 

But  did  it  not  ? — Can't  tell  just  now. 

You  could  make  a  calculation  just  now  ?— Well,  I  might 
cut  some  of  these  down. 

No,  no ;  but  not  cutting  them  down  you  know.  You  have 
given  us  these  as  your  values  at  the  time.  What  time  of 
the  year  was  it  when  you  visited  the  ferm  ? — In  December 
1868. 

I  see  that  you  mark  the  state  in  which  each  field  was  ? — 
I  have  marked  the  crop. 

I  mean  that ;  and  Closehead  you  mark  as  in  &llow  ? — It  is. 

And  Backhill  you  also  mark  as  &llow ! — ^Yes. 

And  Wilk  Park  you  also  mark  as  £bl11ow  ? — Yes. 

They  were  &Uow  ?— Yes. 

An/Hempy  Shot  you  mark  as  young  grass  f-Yes. 

And  they  were,  in  point  of  £act,  fiedlow;  and  Hempy  Shot 
was,  in  point  of  &ct,  m  grass  ?  You  went  carefully  over  the 
fiurm  ? — ^I  did. 

And  of  course  you  saw  the  crops  which  you  marked. 
What  was  the  course  of  husbandry  wnich  appeared  to  have 
been  followed? — I  cannot  say  that  just  now. 

What  was  your  view  at  wie  time  ? — Well,  I  could  have 
told  at  the  time,  but  I  can't  tell  just  now.  Some  might  have 
been  in  the  four,  five,  six,  or  seven  course.  I  have  no  re- 
collection on  the  subject  That  will  tell  me  perhaps,  if  I  have 
time  to  calculata 

You  could  not  do  it  without  a  calculation  at  this  moment ! 
—No. 

What  was  the  size  of  the  farm  of  Milne-Graden  Mains  t — 
About  430  acres. 

I  was  under  the  impression  that  Milne-Oraden  Mains  was 
first  class  land  ? — ^It  is  one  of  the  worst  farms  in  Berwick- 
shire, to  my  sad  experience. 
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w.  Herriot.  I  don't  think  Mr  Milne  Home  would  tell  me  the  same 
thing? — I  don't  care  what  he  says. 

And  probably  he  cares  as  little  what  you  say.  How  long 
were  you  there  ? — ^Thirteen  years. 

Was  that  the  length  of  the  lease  i — ^The  lease  was  nineteen 
years. 

Then  you  left  before  the  lease  was  out! — I  did. 

Because  it  was  a  bad  &rm,  or  too  high  rented  probably  ! 
— ^Well,  it  was  about  ^400  a  year  too  dear.  I  paid  ^6*927 
for  it,  and  it  is  worth  about  c£^500  at  present,  and  at  that 
time  it  was  plenty. 

So  that  you  went  on  with  that  &rm,  paying  nearly  two 
rents  for  it,  for  thirteen  years,  but  you  could  not  stand  it 
any  longer  ? — No,  I  could  not 

And  I  hope  you  got  a  better  farm  where  you  went  to  ? — 
Well,  I  think  I  have. 

You  went  to  the  farm  you  are  in  now?  When  did  you 
leave  Milne-Graden  ? — ^At  Martinmas  1 858. 

Was  it  not  good  potato  ground  ? — Well,  the  worst  land 
on  it  was  good  potato  ground.  It  grew  a  good  crop  that 
year  for  me.  Tne  1^  acres  of  potatoes  were  in  one  of  the 
worst  fields. 

You  adhere  to  what  you  say,  that  it  was  the  worst  land  on 
the  farm  ? — Yes. 

Then  the  worst  land  upon  the  worst  farm  in  the  county  of 
Berwick  yielded  you  a  gross  return  of  i&72  an  acre  ? — It  did. 

How  much  of  that  was  clear  profit  ? — Well,  deduct  £7  or 
1^8  for  expenses,  and  you  have  it. 

That  is  to  say,  £64i  per  acre  of  profit ! — Yes. 

Now,  if  the  worst  land  yielded  that,  it  looks  very  much  as 
if  the  better  land  would  have  yielded  more  ? — I  don't  know 
if  it  had  yielded  so  much.  If  I  had  more  bad  land  I  could 
not  have  stood  that 

You  could  not  have  stood  that  profit  upon  more  than 
li  acres  ? — ^To  take  some  of  the  good  mnd,  where  I  have  only 
25s.  an  acre  for  crops. 

I  have  no  doubt  of  it.  Is  it  not  your  opinion  the  better  the 
land  the  better  the  potatoes  I — That  depends  upon  the  season. 

In  the  same  season,  does  land  grow  a  gooa  crop  of  itself, 
according  to  its  goodness  or  badness ! — It  should  be. 

Then,  if  the  worst  land  upon  the  worst  fexm  in  Berwick- 
shire gave  you  a  profit  of  £6^  an  acre,  what  do  yon  think 
the  best  on  the  farm  would  yield  ? — I  never  made  a  calcula- 
tion. 

Did  you  not  think  of  planting  more  than  1^  acres  when 
you  found  it  so  valuable  ? — No,  1  never  tried  that. 
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What  was  the  peculiarity  of  that  year? — ^Well,  they  were  a  w.  Heniot 
good  crop,  and  it  was  a  year  that  potatoes  were  a  very  high 
prica 

There  were  very  few  good  crops  of  potatoes  that  year  ? — ^I 
cannot  tell  whether  there  were  or  not. 

What  was  the  price  you  got? — jP6  per  ton. 

At  5  holls  per  ton,  that  is  about  25s.  per  boll,  isn't  it ! — 
Yes. 

But  you  never  tried  it  again  t — I  never  could  come  to  the 
same  crop  at  the  same  price. 

You  tried  it  next  year ! — No. 

How  many  in  1849  ? — Perhaps  an  acre. 

But  considering  the  amount  for  which  you  sold  the  U 
acres  in  1848,  how  did  you  plant  only  1  acre  in  1849 ! — ^I 
wanted  to  keep  stock  alive  upon  turnips.  We  found  that  a 
better  crop  than  living  on  potatoes. 

And  what  was  the  crop  upon  the  1  acre  in  1849 ! — It  would 
not  be  over  4  tons  upon  the  whole  acre. 

And  what  was  the  price  ? — I  cannot  tell.  I  did  not  sell 
any.    They  would  not  sell.    I  gave  them  to  my  cattle. 

It  was  more  profitable  to  give  them  to  the  pigs  probably 
than  to  sell  them  ? — Yes. 

How  many  tons  were  there  to  the  acre  in  1848 ! — ^The 
amount  was  about  12  tons,  I  think  I  said. 

12  tons  in  1848,  and  the  price  25s. ;  4  tons  in  1849,  and 
the  crop  given  to  the  pigs.  Well,  did  that  entirely  discourage 
you  ?  Did  you  grow  any  in  1850 1 — ^I  grew  a  few  for  my  own 
eating. 

What  quantity  of  groimd  ? — ^I  cannot  say ;  it  might  be  an 
acre  or  2  acres. 

And  what  was  the  produce ! — I  cannot  recollect  that  now. 

Was  it  worse  than  1849,  or  better  ? — I  cannot  say. 

But  that  was  the  solitary  instance  of  success — ^that  1  ^  acres 
in  1848?— Yes, 

You  told  us  that  the  size  of  your  present  &rm  was  410 
acres  ? — Yes. 

What  is  it  overhead  of  rent  per  acre ! — 25s.  just  now. 

You  mean  it  fluctuates  with  the  fiars  prices  ? — No. 

Then  what  do  you  mean  by  'just  now  ?  * — For  it  is  not  set- 
tled what  it  is  to  be. 

How  long  has  that  been  unsettled  ? — Six  yeara 

You  have  been  six  years  in  the  farm  without  the  amount 
of  rent  being  settled.  Have  you  been  paying  anything  ? — 
Ohyes,  I  have  always  paid  20s.  a  pound  as  yet. 

How  much  rent  have  you  been  paying  per  acre  ? — I  have 
paid  for  the  farm  ^^556  a  year  for  410  acres. 
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w.  Herriot.       But  the  rent  is  not  fixed  at  that?— The  measurement  is 
not  settled  yet,  that  is  the  reason ;  it  is  not  exactly  fixed. 

It  must  be  fixed  at  so  much  an  acre? — No. 

But  if  it  is  neither  at  so  much  an  acre,  nor  a  specific  sum, 
it  must  not  be  a  lease  at  all  ?--It  depends  entirely  upon  what 
settlement  I  can  get  with  the  landlord. 

You  have  no  lease  ? — I  have  an  agreement. 

Well,  that  is  as  good  as  a  lease.  Is  there  any  course  of 
cropping  fixed  by  your  agreement? — Not  for  the  first  four- 
teen years  ? 

Really,  now,  is  that  so,  that  you  may  do  whatever  you  like 
for  fourteen  years  ? — Yes. 

And  what  are  you  to  do  at  the  end  of  the  fourteen  years ! 
What  is  the  endurance  of  the  lease  ? — Nineteen  years,  and 
sixyears  of  it  passed  at  Whitsunday. 

Inen  during  fourteen  years  you  are  at  perfect  liberty,  and 
for  five  years  you  are  to  be  restricted  to  the  five-shifl.  It  is 
a  Whitsunday  entry  ? — Yes. 

But  you  would  only  enter  to  the  land  at  the  separation  of 
the  crop,  I  suppose ! — Yes. 

You  would  get  grass  and  fallow  at  your  entry? — I  got  the 
fallow  in  February  preceding,  and  the  grass  at  Whitsunday 
along  with  the  houses. 

And  the  com  land  at  the  separation  of  the  crop  ? — Yes. 

Then  at  the  termination  oi  the  lease,  I  suppose,  you  will 
have  to  give  up  the  fidlow  land  in  February?— Yes. 

The  grass  and  houses  at  Whitsunday  and  the  com  land  at 
the  separation  of  the  crop  ? — Yes. 

At  the  end  of  the  lease  you  give  up  the  land  at  a  period 
corresponding  to  that  at  wnich  you  received  it  at  the  oegin- 
ning  ? — Yes. 

Aiid  in  that  way  you  have  just  nineteen  years'  use  of  every- 
thing ?— Yes. 

If  you  kept  imtil  Martinmas  the  &llow  which  you  got  in 
February  preceding,  you  would  have  more  than  nineteen 
years  of  that  fidlow  ? — ^Yes. 

Now  what  was  included  in  the  fellow  which  you  got  at 
your  entry  ? — The  land  that  had  been  ploughed  after  oats. 

In  short,  the  land  ploughed  up  or  prepared  to  receive  a 
crop,  whatever  that  crop  was  ? — ^i es. 

Did  you  put  any  potatoes  into  any  of  it  ? — Part  of  it. 

You  call  the  land  fallow  land,  although  you  are  going  to 
put  potatoes  into  it  ? — Yes. 

Then,  in  the  same  way,  you  call  the  land  &llow  land  if 
you  were  to  put  turnips  in  it  ?— The  same,  or  bare  follow. 

In  making  your  offer  for  the  £Eurm  of  Oldhamstocks,  did 
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you  expect  to  get  the  fidlow  land  at  Whitsunday? — I  could  W-  Hemot. 
not  tell  what  I  was  to  get  until  I  came  into  contact  with  the 
&ctor.    There  was  no  fallow  advertised,  but  to  enter  to  the 
houses  and  grass  at  Whitsunday. 

That  is  the  usual  way  I  think  ? — ^I  never  saw  an  advertise- 
ment like  it  before. 

But  did  you  make  your  offer  in  the  view  that  you  were  to 
get  fallow  or  not  ? — I  expected  that  I  would  have  got  it 

No,  no !  Did  vou  make  your  offer  in  the  belief  that  you 
were  to  get  the  fallow  or  not  ? — I  expected  to  get  fallow.  The 
grass  ana  the  houses  were  all  that  were  advertised. 

That  is  the  usual  expression  I  think  in  advertisements, 
that  the  entry  to  the  houses  and  grass  is  at  Whitsunday,  and 
to  the  arable  land  at  the  separation  of  the  crop  from  the 
ground  ? — ^There  was  nothing  stated  about  the  fallow. 

I  have  said  that  it  was  the  common  style  of  advertisements ; 
do  you  say  otherwise  t — ^I  say  that  fallow  is  generally  adver- 
tised along  with  it. 

You  mean  that  you  never  saw  an  advertisement  of  a  &rm 
in  which  the  fallow  was  not  mentioned  ? — I  don't  think  it 

You  never  did ! — ^If  it  was  not  mentioned  there,  it  was  in 
the  conditions  of  lease. 

Well,  were  there  any  conditions  of  lease  here? — Yes;  I 
have  a  copy  of  the  conditions  of  lease  at  home,  and  such 
conditions  I  never  saw  before. 

Did  they  seem  to  please  you ! — ^I  had  a  good  laugh  at 
them,  and  others  had  so  too. 

They  produced  an  offer  of  -^900  from  you  for  the  farm? — 
But  that  would  depend  entirely  upon  the  fiars. 

What  I  meant  by  saying  that  the  advertisement  and  con- 
ditions seemed  to  please  you,  was  not  that  you  had  a  good 
laugh  at  them,  but  that  you  offered  for  the  farm  ?-— I  did, 
and  I  would  have  liked  very  well  to  have  got  the  farm. 

(Shewn  printed  conditions,  No.  11  of  process.) 

Just  have  the  goodness  to  read  the  most  laughal)le  thing 
in  that  i  We  will  be  the  better  of  a  laugh.  Now,  let's  have 
a  laugh  ? — Well,  there  is  a  clause  regarmng  game : — ^  Game 

*  on  farm,  which  landlord  may  keep  to  any  extent,  with 

*  right  to  shoot,  hunt,  &c.,  by  himself  or  others,  the  tenant 

*  being  bound  to  protect  the  same.'    Many  men  laughed  at 
that. 

You  were  willing  to  take  the  fium  upon  that  condition  ? — 
Well,  it  is  likely  we  would  have  split  upon  that  condition. 

You  made  an  offer,  and  if  that  offer  had  been  accepted 
there  would  have  been  a  bargain  t — ^I  asked  a  sum  for  build- 
ing and  draining  and  other  conditions  to  be  agreed  upon. 

L 
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w.  Herriot       What  were  tiie  other  conditions  ? — Whatever  came  in 
course. 

Now,  read  the  other  thing  that  was  kughed  at  ? — *  To  reside 
'  on  the  farm  with  family,  and  on  no  account  to  harbour  on 
'  form  persons  not  regularly  engaged  by  the  half-year  to  work 
'  on  the  farm,  except  during  the  harvest  months,  or  by  per- 
*  mission  granted  in  writing  by  the  proprietor,  under  a  pen- 
'  alty  of  Is.  per  night  for  each  person  so  harboured.'  Inow, 
by  that  I  could  not  ask  my  brother,  or  my  sister,  or  my 
mother,  or  any  person  to  come  and  stop  with  me,  except  by 
permission  granted  by  the  proprietor,  under  a  penalty  for 
each  person  of  Is.  per  night. 

An  exceedingly  hard  case.  How  in  the  world  did  you 
come  to  offer  for  such  a  farm,  seeing  that  you  would  have  to 
pay  Is.  a  night  for  your  mother  ?  But  in  the  belief  that  you 
were  to  protect  the  game  and  pay  Is.  a  night  for  your  moUier 
you  offered  for  the  larm  ?— I  aid. 

Now,  you  have  read  us  the  ludicrous  in  the  conditions, 
are  there  any  other  which  you  never  saw  before  ? — ^Nothing 
but  the  want  of  fallow,  which  I  had  expected  it  to  do. 

Then  the  unusual  and  laughable  ones  are,  that  the  land- 
lord is  to  have  right  to  shoot  upon  the  property  and  that  you 
are  to  protect  the  game,  and  that  you  are  to  pay  Is.  a  night 
for  your  mother  ? — ^Yes. 

Does  the  old  lady  live  with  you  ? — She  is  not  in  life  now. 
She  was  at  that  time. 
Did  she  live  with  you  ? — No. 

And  you  thought  that  that  condition  meant,  that  if  any 
relations  of  yours  came  to  visit  you,  you  were  to  pay  Is.  a 
night  for  them  ? — I  understood  sa 

Now,  you  really  understood  so  ? — ^It  is  in  black  and  white 
there. 

Do  you  tell  me  that  you  positively  believed  that  that  was 
the  meaning  of  it ! — I  believe  it  is  the  meaning  of  it. 

Re'exomitTied  by  Mr  Anderson. — Did  the  conditions  or 
advertisement  say  anything  about  £ei11ow  \ — I  don't  think  it 
did,  except  at  waygoing.  It  was  to  be  left  at  a  certain 
period. 

But  when  you  say  that  you  expected  to  get  fallow,  do  you 
mean  that  you  would  endeavour  to  arrange  with  the  land- 
lord or  his  fector  to  get  it  ? — Yes. 

But  not  upon  the  conditions  shewn  to  you  ? — ^There  was 
nothing  about  it  in  these  condition& 

Could  you,  under  the  conditions  that  were  exhibited  to 
you,  have  got  fidlow ! — Not  without  an  arrangement  between 
the  landlord  or  factor. 
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Did  you  look  forward  to  be  able  to  make  that  arrange-   w.  Hen-idt. 
ment  ? — Yes. 

And  you  would  not  have  taken  the  farm  without  doing 
so ! — ^I  would  have  got  compensation. 

Did  you  make  your  offer  with  reference  to  these  conditions 
at  all  ?— I  said  nothing  about  these  conditions  in  my  offer ; 
but  only  said,  that  if  the  offer  was  accepted  conditions  might 
be  arranged. 

I  suppose  that  that  airangement  was  never  entered  into ! 
Was  your  offer  entertained  or  not ! — I  merely  got  a  notice 
that  it  could  not  be  accepted. 

Now,  the  conditions  which  you  saw  contains  the  following 
clause : — '  Lease  to  be  for  nineteen  years  from  Whitsunday 
'  1859,  as  to  houses,  mill,  kiln,  yards,  grass,  and  pasturage, 
*•  and  separation  of  crop  1359  from  the  grounds  as  to  arable 
'  lands.'  Now,  is  that  the  only  thing  stated  in  the  con- 
ditions about  entry  to  the  land  ? — ^Yes. 

And  it  says  nothing  about  fallow  i — No.  ^ 

And  the  only  thing  said  about  fallow  is  at  the  end  of  the 
lease? — ^How  the  tenant  is  to  leave  it. 

Now,  vou  said  that  you  called  fallow  land  that  which  was 
intendea  for  potatoes  I — It  is  counted  a  fellow  crop  in  our 
country — Roxburgh  and  Berwickshire. 

I  suppose  when  you  said  that  the  four  fields  on  Oldham- 
stocks  were  fallow  land,  you  understood  that  there  was  a  crop 
of  potatoes  to  be  put  in  them,  and  therefore  thought  they 
haa  been  intended  for  a  crop  of  potatoes  i — ^Yes. 

Now,  you  told  us  somethmg  about  your  own  lease  of  your 
own  ferm.  I  suppose  all  your  matters  about  entry  to  the 
ferm  at  particular  terms,  and  leaving  it  in  a  particular  state, 
were  subject  to  special  arrangement? — It  is  all  distinctly  stated 
in  the  conditions  of  lease. 

Everything  was  fixed  except  the  amount  of  rent;  and,  as 
I  understand,  the  rent  was  to  be  dependent  upon  the 
measurement  of  the  ferm  ? — Yes. 

Well,  what  was  the  rent  ? — My  offer  was  ^606  for  the 
ferm,  and  they  have  allowed  me  to  retain  .£^50  a  year. 

And  deducting  £50  a  year,  in  consequence  of  over-estimat- 
ing the  measurement,  that  left  so  much  less  ? — Yes. 

With  reference  to  the  extent  of  the  farm,  what  would  that 
be  per  acre  ?— I  would  say  about  25s.  per  acre. 

Now,  have  you  grown  potatoes  upon  that  land  since  you 
entered  to  it  ? — ^Yes,  I  have  had  a  lew  potatoes  every  year. 

What  was  the  year  of  entry  to  the  ferm ! — Whitsunday  1869. 

And  have  you  had  good  crops  of  potatoes  every  year  ? — I 
have  had  good  crops  and  bad  crops. 
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w.  Herriot.  Well,  but  since  1859  ?— Yes,  I  had  a  good  crop.  In' 1860 
I  had  a  good  deal  of  disease,  although  a  good  crop  ;  but  I 
have  had  no  disease  since  1860. 

Now,  with  reference  to  the  first  year,  1859,  had  you  any 
disease  that  year  ? — No. 

And  had  you  a  good  crop ! — I  think  I  would  have  about 
7  tons  to  the  acre. 

Did  you  sell  any  ? — I  sold  a  few. 

What  price  did  vou  get  ? — I  think  £5  per  ton. 

Is  that  20s.  a  boll  ?— Yes. 

And  do  you  remember  what  time  of  the  year  that  was  ? — 
It  was  in  March  1860. 

Now,  in  speaking  of  the  extraordinary  year  that  you  had 
in  Berwicksnire,  my  friend  the  Solicitor-General  said  that 
that  was  a  solitary  instance  of  success.  I  suppose  you  meant 
success  to  that  extent !  You  never  grew  a  crop  so  large 
since  ? — No. 

But  you  have  had  good  crops  since  ? — I  have  had  good 
and  bad  crops. 

And  in  1859  you  had  a  good  crop  ? — A  fairish  crop. 

The  best  crop  you  had  in  Berwickshire  was  in  1848,  and 
your  worst  was  in  1846.  Have  you  had  good  crops  in  Rox- 
burghshire ? — Never  equal. 

But  although  not  equal,  have  you  had  them  good  ? — Yes, 
fEurish  crop& 

Now,  you  told  us  that  the  year  afterwards  it  was  a  poor 
crop.  Was  there  any  reason  for  that  ?— -None  that  I  can  tell. 
But  merely  the  season  was  not  so  good. 

And  were  the  potatoes  so  bad  that  you  could  not  have 
sold  them  ? — They  were  unsaleable  in  my  part  of  the  countTy. 

After  that,  had  you  good  crops  in  Berwickshire  ? — Some- 
times good,  and  sometimes  bad  ;  but  I  never  had  many  of 
them. 

Had  you  more  good  crops  than  bad  ? — Well,  I  can't  exactly 
say  that  now. 

Can  you  tell  me  the  height  of  your  present  farm  above  the 
level  of  the  sea  ? — ^At  a  rough  guess,  I  should  say  between  600 
and  700  feet. 

That  is  a  good  deal  higher  than  Oldhamstocks  ? — It  is 
about  double,  I  think 

Now,  do  you  think  that  your  land  is  as  good  for  producing 
potatoes  as  these  four  fields  on  Mr  Miller's  farm !— -Yes,  much 
the  same. 

I  think  you  told  us  that  two  of  Mr  Miller's  fields  are  worth 
40s.  an  acre.  Is  the  average  of  your  land  equal  to  these  four 
fields  of  Mr  Miller's  ?— No,  I  don't  think  it  la 
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That  is  to  say,  that  you  expected  these  four  fields  to  pro-  w.  Hemot. 
duce  a  better  crop  than  the  average  of  your  land  ? — Yes. 

Now,  was  the  crop  produced  by  you  in  1859  produced  from 
a  field  on  your  £&rm  of  average  quality  I — It  was  one  of  the 
lowest  valued  fields. 

Was  the  field  upon  wliich  the  potatoes  were  grown  that 
year  situated  high  ? — Yes,  one  of  the  highest  fields. 

And  therefore  about  600  feet  above  the  level  of  the  sea  ? 
— ^I  think  it  would  be  upwards  of  600  feet. 

And,  I  suppose,  at  that  altitude  from  the  sea,  it  is  not  so 
likely  to  grow  so  ^ood  a  crop  as  in  fields  lower  down  ? — 
Well,  I  never  studied  that. 

Now,  you  said  that  your  hxm  in  Berwickshire  was  not  a 
very  good  farm ;  but  I  suppose  you  meant  it  was  a  bad  fiirm, 
in  the  sense  of  the  high  rent ! — Yes. 

You  did  not  mean  to  say  that  it  was  bad  quality  of  the 
kind  of  it! — ^No. 

What  did  you  mean  when  you  said  it  was  a  bad  farm  ? — 
I  meant  that  it  was  a  bad  fiurm. 

Just  explain  that  ? — ^It  is  one  of  the  worst  kind  of  farms 
in  the  county  of  Berwick  from  bad  soil,  and  the  good  land 
of  it  is  so  stiff,  bad,  and  clayey  below  that  it  won't  grow  corn. 
It  grows  plenty  of  straw,  but  no  com. 

Now,  the  offer  that  you  made  for  the  &rm  of  Oldhamstocks, 
you  say  you  think  would  be  nearly  <f  900  in  money  and  grain 
together  ? — ^Yes,  it  might  be  above,  and  it  might  be  below 
some  years. 

That  depends  on  the  fiars  prices  ? — ^Yes. 

SoUcUor-Oeneral. — (Witness  again  shewn  conditions  of 
lease) — Now  look  at  the  ninth  condition.  You  were  asked  a 
question  about  fallow.  The  conditions  do  speak  about  fallow. 
The  tenant  is  '  to  leave  the  turnip  and  fallow  breaks  once 
'  ploughed  previous  to  Candlemas  of  year  of  removal.'  You 
notice  that,  I  suppose? — Yes. 

Is  that  similar  to  the  provision  in  your  lease,  that  you 
are  to  leave  the  fallow  in  February  ?— Yes. 

Then  I  presume  that  your  reason  for  expecting  that  you 
would  get  fallow  at  your  entry  is  that  you  were  taken  bound 
to  leave  it  at  your  removal  ? — Yes. 

You  ofiTered  for  the  fium  upon  the  footing  that  these  fallow 
breaks  included  all  the  land  which  you  have  marked  as  fal- 
low in  this  paper  (witness'  calculation  of  values)? — Yes. 

That  includes  the  three  fields,  Closehead  Park,  Backhill 
Park,  and  Wilk  Park,  which  you  have  marked  in  fallow ! — 
Yes,  if  marked  in  tidlow. 

And  of  course  you  also  made  your  ofier  upon  the  footing 
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w.  Herriot.  that  jou  were  to  get  all  the  ground  which  is  marked  here  as 
in  ^rass  ? — I  made  the  offer  expecting  to  get  the  whole  fiEurm. 

So,  no ;  but  at  Whitsunday  ? — Yes. 

And  you  also  made  your  offer  upon  the  footing  that  at  the 
termination  of  the  lease,  at  the  Whitsunday  of  your  removal, 
you  were  to  leave  all  the  fallow  ground  and  all  the  grass  to 
the  incoming  tenant  ? — Yes. 

And  you  have  already  explained  to  us  what  you  under- 
stood by  fallow  land  ? 

Mr  Anderaon. — He  has  already  said  that  he  understood 
all  the  land  ploughed  up  to  be  rallow,  which  the  incoming 
tenant  might  enter  to. 


G.  MabfloxL 


Mr  George  Mabson. — Examined  by  Mr  Clifford. 

I  think  vou  have  been  a  potato  dealer  for  fifty  years ! — 
Very  nearly. 

You  were  brought  up  to  farming  ? — Yes. 

And  you  have  occasionally  grown  potatoes  as  well  as  dealt 
in  them  ?-Ye3. 

Do  you  know  the  farm  of  Oldhamstocks  ? — I  never  bought 
any  potatoes  on  it. 

feut  you  have  heard  of  the  place  ? — ^Yes. 

You  are  a  potato  dealer  in  Dunbar ! — ^Yes. 

How  long  nave  you  been  there  ? — Ten  or  fifteen  years. 
I  don't  live  there.    I  only  come  there  during  the  season. 

You  are  an  Englishman  ? — I  come  from  London. 

Do  you  come  to  Dunbar  every  season  for  the  prosecution  of 
your  business  ? — ^Yes. 

And  have  done  so  for  fifteen  years  ? — ^Yes. 

Now,  you  remember  the  season  of  1859-60 !  Was  that  a 
good  potato  year ! — I  do.  That  was  a  middling  potato  year. 
Some  places  were  spoiled  by  the  frost. 

Now,  what  price  did  you  give  for  potatoes  that  year,  taking 
the  average  of  the  whole? — £^  per  ton. 

That  is  16s.  a  boll  ?— Yes. 

Is  that  at  Dunbar  ? — Yes. 

What  was  the  highest  price  ? — I  can  hardly  say.  I  think 
more  than  £5,  and  the  lowest  price  was  .^^3. 

Did  prices  rise  in  the  spring  of  1860  ? — No ;  I  don''t  think 
in  the  spring,  but  very  near  to  the  spring. 

Don't  you  remember  what  height  they  came  up  to  ? — ^No, 
I  don't. 

I  mean  not  to  a  shilling ;  but  give  us  an  idea  ? — Well,  they 
came  up  to  very  near  £6. 
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You  mean  soon  after  the  spring  ?— Yes.  G-  Mabson. 

You  planted  potatoes  a  good  deal  yourself,  I  think  ? — Yen. 

Where  ? — In  England  mostly. 

Have  you  had  them  in  Scotland  too  ? — Yes,  we  have  had 
some  in  Scotland. 

What  part  of  Scotland  ? — Near  Perth,  and  in  the  neigh- 
bourhood of  Dunbar  too. 

You  can  raise  potatoes  with  artificial  manure  or  with  farm- 
yard manure  ? — You  can  use  whatever  you  please. 

Can  you  raise  them  with  artificial  manure  alone  ? — Oh  yes. 

Do  you  buy  potatoes  sometimes  in  the  land  ? — Yes,  we 
mostly  buy  them  in  the  ground. 

Have  vou  bought  from  Mr  Hope  of  Fenton  Bams  ? — ^Yes. 

I  think  you  bought  ver^  cheap  from  him  in  1859  ? — No, 
it  was  not  cheap  for  the  time  of  the  year. 

What  did  you  give  him  ? — £3  ;  that  was  the  lowest  I  gave. 

When  you  buy  in  the  ground,  do  you  provide  the  labour 
to  take  them  up  yourself  ? — Just  according  to  the  bargain. 

You  make  a  oargain  with  the  farmer,  and  he  provides  the 
labour,  and  you  pay  him  for  it,  or  you  provide  labour  your* 
self?— Yes. 

Oi^oea-eocaTmned  by  the  SoUcUor-Oeriercil. — You  buy  pota- 
toes for  the  London  market  ? — Yes. 

I  suppose  the  potatoes  grown  in  that  particular  part  of  East 
Lothian,  in  the  neighbourhood  of  Dunbar,  are  in  very  high 
repute  in  the  London  market  i — They  are. 

will  you  pardon  me  for  asking  you — Isn't  it  believed  by 
the  clubmasters  and  hotel-keepers  in  London  that  the  pota- 
toes grown  there  keep  hot  for  a  longer  time  after  being 
boiled  than  any  other  potatoes  ? — Yes,  but  they  don't  this 
year. 

But  that  was  the  common  belief? — Yes,  it  was. 

And  was  it  a  mere  &ncy,  or  well-foimded  ? — No,  it  was  a 

£EiCt. 

And  they  were  peculiarly  valuable  in  that  way  in  these 
establishments  and  hotels  and  clubs,  where  they  have  to 
serve  dinners  at  various  hours ! — Yes. 

And  so  these  potatoes  fetch  a  larger  price  than  potatoes 
grown  elsewhere  ?— They  do. 

Why  have  they  &llen  off  this  year  ? — Because  the  season 
was  too  dry  for  them. 

And  it  was  that  great  reputation  of  the  potatoes  grown  in 
the  neighbourhood  of  Dunbar  that  brought  you  down  to 
Dunbar  to  buy  potatoes  for  the  last  fifteen  years !— Yes,  it  was. 

It  is  the  low  land  in  the  neighbourhood  of  Dunbar,  of  the 
red  soil  and  high  quality,  that  grows  them  so  well  ? — Yes. 
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6.  liftbton.  And  these  are  the  potatoes,  the  prices  of  which  you  have 
been  mentioning  to  us  ? — Yes. 

You  have  not  been  giving  the  prices  of  potatoes  grown  in 
a  different  kind  of  soil,  in  a  high  country,  400  or  500  or  600 
feet  above  the  sea  i — No,  I  never  bought  any  of  them. 

Mr  Oifford. — Have  you  bought  from  Mr  Scott  of  Pabnerton, 
next  to  Mr  Miller? — ^les. 

Is  that  the  neij^hbouring  £Eurm  to  Mr  Miller's  &rm? — ^I 
don't  think  many  fields  separate  them. 

They  lie  about  the  same  level  ? — Yes. 

What  is  your  impression  as  to  the  level  of  Mr  Scott's 
£Euin  as  compared  witn  Mr  Miller's ! — ^I  should  say  some  parts 
of  it  lay  nearly  as  high ;  and  some  parts  of  Mr  Miller's  fssrcL 
lay  lower. 

Has  Mr  Scott^s  &rm  another  name  besides  Fahnerton  ? — 
Yes. 

What  is  it  ? — Bimey  Knowes. 

SdicUoT'Cfeneral.—CBii  you  tell  me  where  the  potatoes 
upon  the  farm  of  Palmerton  grew  ? — ^Well,  I  don't  know  that ; 
I  don't  recollect. 

Can  you  give  me  any  idea  of  the  comparative  value  of  the 
soil  where  they  grew  and  that  of  Olohamstocks ! — No,  I 
would  not  Uke  to  give  any  value. 

If  vou  look  at  the  Ordnance  Map  here  (shewing  map),  you 
will  find  Palmerton  feurm-house  is  250  feet  above  the  sea,  and 
Oldhamstocks  Mains  is  marked  400  feet.  Just  look  and  see  ! 
•  'It  is  so. 

Is  the  soil  of  Mr  Scott's  £EUin  the  red  soil  you  have  been 
speaking  of  ?— Some  of  it. 

Did  tne  potatoes  which  you  bought  fiY>m  that  farm  grow 
upon  the  red  soil  on  it^? — No,  not  exactly  all  red  soil ;  but  it 
is  very  good  land. 

Is  It  very  different  &Y>m  the  land  at  Olifliamstocks ! — No. 
I  should  say  part  of  the  land  at  Oldhamstocks  is  similar  to 
where  the  potatoes  grew. 

What  part ! — The  part  that  is  nearest  the  brook. 

Did  you  examine  tne  soil  ? — No. 

[Mr  Herrioi  was  then  recalled  at  the  request  of  the  Jurj/y  and 

eaxummed  by  one  of  them.] 

w.  Heirioc.  Did  you  consider  from  the  conditions  of  lease  that  you 
could  compel  the  landlord,  at  your  entry,  to  give  you  the 
same  extent  of  £Edlow  as  you  had  to  leave  at  the  expiry  of  the 
lease ;  or  did  you  think  it  would  require  a  special  arrange- 
ment in  order  to  secure  that ! — A  special  arrangement. 
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The  following  documents  were  put  in  evidence  by  Mr 
Gifford:— 

1.  Note  of  suspension  and  interdict  in  former  case  and 

record. 

2.  Note  on  page  4  of  Appellant's  Case. 

S.  Whole  interlocutors  in  interdict  case. — (Page  71  Appeal 
Case.) 

4.  The  two  reports  by  Mr  Hope. 

5.  Judgment  of  House  of  Lords. 

6.  Tack  of  1839,  and  previous  tack  of  1822.--<Appeal  Case, 

pages  96  and  89.) 

7.  Letters,  Geoi^e  Miller  to  James  Hunter,  October  1835, 

and  Mr  Hunter  to  Mr  Miller,  11th  December  1835. 

8.  Tabular  statements,  p.  105  to  113  Appeal  Case,  the 

latter  as  to  the  four  fields  only. 

9.  Plan  Na  35,  as  admitted  in  minute  of  admissiona 
10.  Correspondence  in  print  prior  to  interdict. 

1 1  •  Minute  of  admissions. 


THE  DEFENDEK'S  CASE. 

Mr  Patton. — Gentlemen  of  the  jury,  it  is  now  my  duty  Mp  P•ttol^ 
to  open  to  you  the  case  of  the  defendaiit,  and  to  explain  to  ^^  i^o^der. 
you  those  grounds  upon  which  he  is  to  ask  a  verdict  in  his 
f&vour.  It  is  not  my  duty  nor  my  province  to  offer  any  com- 
mentary upon  the  evidence  which  has  been  led  on  the  part 
of  the  pursuer  in  this  case.  My  learned  friend,  the  Solicitor- 
General,  will  address  you  at  the  close  of  the  case  upon  the 
evidence,  after  it  is  concluded  upon  both  sides.  But  it  is  my 
duty  to  state  to  you,  in  the  nrst  place,  the  nature  of  the 
question  which  we  think  you  have  to  deal  with  ;  and,  in  the 
next  place,  the  nature  of  the  defence  against  the  demand 
made  m  this  action  on  the  part  of  the  present  pursuer.  Now, 
gentlemen,  you  will  observe  that  you  have  an  issue  to  try, 
which  I  think  you  cannot  fail  to  perceive  raises  two  different 
— distinctly  different — Questions.    The  issue  as  to  which  the 

Sursuer  demands  a  veroict,  is  one  which  asks  whedier  the 
efender,  by  means  of  an  interdict  obtained  by  him  against  the 
pursuer,  vnvngfvUy  preverUed  the  pursuer  from  taking  a  way- 
going black  crop  from  one-sixth  part^  consisting  of  1 00  acres 
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^^»t*on,    or  thereby,  of  the  lands  about  which  we  have  heard  so  much  ; 

or  Defender,  ^y^^^  jg^  j^  j^  ^g^^^  whether  the  proceeding  was  thus  wrong- 
fully taken  in  law,  to  the  loss,  injury,  and  damage  of  the 
pursuer ;  and  then  we  have  the  claim  of  damages.  So  that  in 
answering  the  question  you  have  fii-st  to  determine  whether  Mr 
Hunter  wrongfully  prevented  the  pursuer  from  taking  that 
crop  by  the  application  for  interdict  which  he  made,  and  was 
guilty  of  a  wrongful  act  in  making  that  application.  If  you  are 
to  proceed  on  the  footing  that  Mr  Hunter  resorted  to  a  wrong- 
ful, and  improper,  and  illegal  proceeding,  you  are  then  to 
consider  the  amount  of  damage  which  Mr  Hunter  m^  have 
incurred  by  so  doing.  But  3ie  first  question  is — Was  the 
application  a  ivrongfvZ  application  ?  Yea  or  nay.  Did  he 
do  that  which  you,  or  any  other  landlord,  or  any  incoming 
tenant  in  the  situation  of  the  landlord,  would  have  done 
under  the  circumstances?  If  he  did  so,  and  he  did  no 
more,  his  act,  however  it  might  have  been  dealt  with  had 
the  question  been  differently  mimed,  cannot  be  dealt  with  by 
you  under  this  issue  as  a  wrongful  or  improper  act.  You 
nave  not  the  question  put  to  you  in  the  form  in  which  it 
might  have  been  put  It  might  have  been  put  as  the  issue. 
Admitting  that  a  wrongful  application  had  been  made 
and  obtained,  what  amount  of  aamage  has,  by  the  evidence, 
resulted !  That  is  a  question  often  put,  and  which  the  jury 
would  answer  by  the  exercise  of  their  province,  merely  in 
ascertaining  an/ fixing  the  amount  of  Lnage  which  Ly 
might  consider  to  be  rational.  But  here,  you  will  observe, 
you  have  the  preliminary  question  to  detamine  as  indis- 
pensable to  any  foundation  of  damage — ^whether  Mr  Hunter 
improperly  applied  for  and  obtained  the  interdict,  and 
thereby  prevented  the  tenant  taking  the  crop  from  those  acrea 
And  that  question  stands  as  substantially  die  one  upon 
which  your  judgment  must  rest,  and  upon  which  your  views 
must  first  be  taken ;  and  I  am  here  upon  the  part  of  Mr 
Hunter  to  maintain  that,  in  the  drcumstanoes  in  which  the 
application  was  made,  he  did  nothing  that  was  improper 
— ^nothing  that  was  unfair — nothing  that  was  exerdsm^ 
any  right  or  power  beyond  what  he  was  entitled  to  do.  ft 
this  be  so,  we  have  no  need  to  inquire  as  to  the  amount  of 
damages.  But  if  you  are  satisfied  that  Mr  Hunter  acted  wrong- 
fully when  he  maae  the  application,  and  that  it  was  unjustifiable 
— not  a  fiEur  application — not  an  application  whicn  he  was 
entitled  to  make  upon  probable  and  fair  grounds ;  if  you 
are  satisfied  that  he  acted  wrongfully  in  his  proceedings, 
you  may  then  come  to  consider  tne  cuunage.  But  Uie  first 
point  to  which  your  mind  must  be  addressed,  and  the  first 
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question  which  ^ou  must  answer,  according  to  the  issue,  is,  £^jw,^|°|ot 
whether,  in  obtaining  the  interdict,  which  was  ultimately  re-  *^      ^  ^' 
moved  by  the  Court,  and  in  mi^ng  the  application  for  in- 
terdict, he  wrongfully  prevented  the  proceeoings  on  the  part 
of  the  tenant. 

Well,  gentlemen,  that  being,  you  see  by  the  terms  of  the 
issue,  tixe  first  and  important  question  for  you  to  consider, 
just  let  me  ask  your  attention  to  this  well-lmown  and  plain 
matter  in  point  of  principle.  A  man  shall  apply  for  an 
interdict,  and  it  shall  be  foimd  in  the  end  that  he  was  not  in 
right  to  do  so.  It  don't  firom  this  follow  that  it  is  to  subject 
the  interdictor  in  an  action  of  damages ;  very  far  from  it 
There  must  be  something  in  the  circumstances  of  the  appli- 
cation which  characterises  that  application  and  the  obtainmg 
of  the  interdict  as  an  improper,  wrongful,  and  unfair  proceeding. 
Kso,  let  him  be  subjected  to  die  damage,  so  far  as  it  can  be  as- 
certained. But,  in  the  first  place,  you  must  ascertain  whether 
the  proceeding  which  is  complained  of  was  one  taken  under 
circumstances  m  which  any  tair  or  rational  person  would  say 
that  Mr  Hunter  was  justified ;  and  if  you  are  of  that  opinion,  I 
apprehend  you  have  no  more  to  do  in  the  determination  of 
this  question ;  because  your  first  and  most  important  dutv 
is  to  ascertain  whether  or  not  that  conduct  was  wrongful. 
Now,  gentlemen,  let  us  just  consider  the  position  in  which 
Mr  Hunter  stood.  He  made  an  application  for  interdict,  in 
which  he  asked  the  Court  to  prohioit  the  pursuer,  Mr  Miller, 
from  putting  under  potatoes  the  portion  of  ground  there 
particularly  mentioned,  and  also  from  cropping  the  remain- 
ing portion  of  that  fsdlow  ground  as  to  which  we  have  heard 
so  much.  It  would  appear,  gentlemen,  no  doubt,  that  at  one 
period,  and  even  up  to  a  late  period  of  the  proceedings — at 
least  a  comparatively  late  penod  in  the  proceedings — that 
Mr  Miller  maintained,  not  merely  that  he  was  entitled  to 
100  acres  under  potato  crop  as  a  waygoing  crop,  but  he 
absolutely  maintained  it  to  tne  effect  and  purpose  that  the 
whole  portions  which  might  be  considered  as  fallow — either 
under  turnip  breaks,  or  bare  fallow,  or  potatoes — ^he  was 
entitled  to  crop.  The  whole,  in  short,  of  that  ground  which 
might  come  under  this  description,  he  at  one  time  main- 
tained he  had  legal  right  to.  The  application  was  made  to 
interdict  Mr  Miller  from  putting  under  crop  any  portion  of 
the  said  farms  other  than  the  portion  of  ground  to  which  he 
was  entitled  as  a  waygoing  crop,  to  be  put  under  wheat, 
barley,  or  oats.  Now,  then,  the  matter  really  did  embrace 
not  merely  the  100  acres  which  Mr  Miller  has  since  shewed 
he  was  entitled  to  put  under  potatoes,  but  also  had  regard 
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.^P»**o»»   to  a  certain  additional  extent  of  100  acres  which  the  Court 
for  Defender.  ^^^^  ^^^  decided  he  was  bound  to  give  over  to  A£r  Hunter. 

Well,  under  these  circumstances,  when  this  case  came  before 
the  Court,  the  procedure  adopted  by  Mr  Miller  was  this : 
He  did  not  join  issue  upon  the  question  as  to  whether  Mr 
Hunter  should  or  should  not  have  obtained  the  interdict  by 
which  the  cropping  should  be  prevented.  That  was  not  the 
way  in  which  ne  chose  to  deal  with  the  matter.  The  appli- 
cation was  made  by  Mr  Hunter  for  an  interdict  against  the 
cropping.  The  way  in  which  the  matter  was  dealt  with  upon 
the  part  of  Mr  Miller  was  to  put  in  a  note  in  which  he 
claimed  *  right,  as  tenant  of  the  farm  of  Springfield  and 
Oldhamstocks,  in  addition  to  the  waygoing  white  crop  from 
one-half  of  the  lands — his  right  to  which  is  admitted  by 
the  suspender — ^to  take  a  waygoing  crop  from  the  other 
half  of  the  lands.  The  respondent  was  willing,  to  avoid 
dispute,  to  have  restricted  his  right  to  the  effect  of  taking 
a  waygoing  crop  in  ha^,  beans,  peas,  potatoes,  and  the 
like,  mm  100  acres,  in  addition  to  the  admitted  white 
crop ;  but  as  this  offer  has  not  been  accepted,  the  respon- 
dent reserves  his  fiill  legal  right  as  accords.  The  respon- 
dent,  under  express  reservation  of  all  claim  of  damages 
competent  lo  him  for  any  injuir  which  he  may  suffer  in 
conse(][uence  of  bein^  prevented  from  taking  the  whole 
waygoing  crop  to  which  he  is  entitled,  is  willing  that  the 
(]^uestion  of  right  be  tried  in  the  present  process  of  suspen- 
sion and  interdict;  and  vrith  this  view  he  consents  that 
the  note  be  passed,  and  interim  interdict  granted  on  caution, 
as  craved.'  Now,  there  is  an  act  of  Mr  Miller,  in  the  very 
outset  of  the  case,  which  seems  to  me  to  shew,  as  far  as  one 
can  judge  by  the  act  of  a  party,  that  at  all  events  his  posi- 
tion was  one  in  which  he  could  not  clearly  or  plainly  main- 
tain that  he  was  entitled  to  take  a  waygoing  crop,  even  to 
the  extent  to  which  he  now  restricts  it. 

Well  then,  first,  what  was  Mr  Hunter's  position  with  refer- 
ence to  what  seems  an  altogether  extravagant  pretension, 
to  which  I  have  referred  ?  The  whole  matter  really  in  dispute 
in  the  application  was  Mr  Miller's  right  to  put  100  acres  of 
this  farm  under  potato  crop.  In  the  first  place,  gentlemen, 
this  was  a  most  unprecedented  thing.  It  was  so,  for  the 
gentleman  who  was  brought  as  the  leading  witness  on  the 
part  of  the  pursuer  told  you  that  no  such  case  had  ever 
occiured  in  nis  experience.  It  was  a  most  extraordinary 
demand — ^a  most  singular  demand  to  make — ^that  he  should 
have  not  merely  one-half  of  the  farm  under  white  crop,  but 
that  he  should  put  such  an  extent  of  groimd  under  potatoes, 
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and  to  put  it  in  the  form  of  a  waygoing  crop.  It  was  a  most  ,^\?*f**?'* 
extraordinary  and  most  unprecedented  pretension.  Well  then,  ^^  ®  ^^  ^^' 
another  way  in  which  it  appeared  to  Mr  Hunter  to  be  a  most 
singular  application,  and  one  in  entire  disregard  of  his  rights, 
was  this — tnat  whereas  this  gentleman,  and  liis  father  before 
him,  had  entered  into  possession  of  that  particular  ground — 
(for  the  lease  was  renewed  from  period  to  period,  extending 
downwards  to  a  considerable  time) — ^that  whereas  he  entered, 
no  doubt,  into  possession  of  the  farm  under  no  particular 
bargain  as  to  the  ground  given  to  them,  they  had  continued 
cropping  the  lands ;  and  now,  coming  to  the  last  period — the 
termination  of  the  last  lease — ^they  are  not  to  give  up  the 
fallow  as  they  got  it  when  they  began  to  farm  these  lands, 
but  virtually  to  take  a  crop  in  addition  to  the  crop  which,  as 
incoming  tenants,  they  had  no  doubt  obtained.  Now,  ob- 
serve, we  have  it,  I  think,  and  we  shall  make  it  more  clear, 
if  necessary,  but  I  think  it  may  be  almost  assumed  as  matter 
of  positive  fact — that,  for  a  period  extending  back  as  far  as 
there  is  any  use  in  making  inquiry,  up  to  the  identical  year 
in  question,  this  farm  had  been  cropped  substantially  upon 
Uie  five-shift  rotation.  There  can  oe  no  doubt  about  that. 
It  was  so  at  the  time  when  this  lease  was  granted.  You  heard 
the  letter  read  in  which  the  father  of  m  Miller  entered,  or 
proposed  to  enter,  into  a  transaction  with  the  late  Mr  Hunter 
for  a  renewal  of  the  lease — there  being  a  period  of  a  year  or 
so  yet  to  run  of  the  old  lease — and  in  order  that  he  might  get 

Possession  at  once  under  the  new  leasa  You  have  it  brought 
efore  you  in  that  letter.  He  tells  you  that  not  only  had 
the  farm  been  substantially  cultivated  up  to  that  time,  in  the 
five-shift  rotation,  but  he  tells  you  also  that  that  rotation 
was,  in  his  judgment,  and  according  to  the  way  in  which 
his  experience  had  led  him  to  believe,  the  best  fitted  rotation 
for  that  particular  farm.  At  the  period  at  which  this  lease 
was  entered  into,  the  matter  was  dealt  with  as  land  which 
was  cultivated  upon  the  five-shifl  rotation  ;  and  whether  we 
regard  it  as  land  that  might  be  cultivated  upon  the  six 
rotation,  or  any  other  rotation  that  you  can  possibly 
imagine,  one  thmg  was  perfectly  certain,  that  the  entering 
tenant  had  got  into  possession  upon  the  footing  of  having 
the  fallow  ground  handed  over  to  him  ploughed  once  by  the 
tenant  who  is  to  ^o  out     The  contention  now  is,  that  the 

!)arty  who  gets  tne  fallow  ground  at  the  beginning  of  the 
ease  shall  not  give  the  fallow  ground  at  the  end  of  it.  That 
18  to  say,  that  off  a  part  of  the  ground  cultivated  on  a  twenty- 
one  years'  lease  he  is  to  take,  not  tweuty-one,  but  twenty- 
two  crops — a  most  extraordinary  proposal,  and  one  which 
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Mr  Pw^ton,  you  will  at  once  see  is  not  consistent  with  anything  like 
or  efender.  gjj^ggg  qj,  common  sense.  I  let  the  fisum  for  twenty-one 
years;  he,  the  tenant,  gets  right  to  take  twenty-one 
crops  from  that  farm ;  the  BeJIow  ground  he  enters  to, 
ana  immediately  crops  it,  and  this  is  the  position 
of  the  &II0W  gromid ;  and  the  predecessors  of  this 
gentleman  did  get  possession  of  the  whole  £ei11ow  ground, 
and  they  proceeded  to  cultivate  it  dming  all  the  terms  from 
their  first  getting  it ;  and  then,  having  come  to  the  dose  of 
the  lease,  I  want  the  incoming  tenant  to  be  put  in  the  same 
position,  with  reference  to  the  cultivation,  as  the  outgoing 
tenant,  and  who  had  cultivated  the  fallow  ground  during 
every  year  in  reference  to  which  his  lease  really  and 
truly  extended.  Now,  Mr  Hunter  proceeded — ^and  you  will 
see  inmiediately  how  he  was  entitled  to  proceed — ^upon  the 
footing  that  Mr  Miller,  who  took  the  lease  upon  conditions 
which  I  say  plainly  bound  him  to  leave  the  fallow  ground 
which  he  or  his  predecessors  had  got  at  entering  on  their  lease, 
for  the  purpose  of  being  put  into  the  possession  of  the  new 
tenant  who  might  have  to  come  behind.  I  think,  gentlemen, 
we  have  in  the  evidence  which  has  been  laid  before  you  an 
explanation  of  that  matter,  and  a  distinct  statement  as  to  the 
fixed  intention  of  the  pursuer,  which  I  think  you  will  find 
most  amply  confirmed  in  the  evidence  which  we  are  to  lay 
before  you  with  reference  to  the  position  of  the  new  tenant 

It  is  perfectly  certain  that  this  farm,  during  the  currency 
of  the  lease  held  by  Mr  Miller,  was,  up  till  that  year  of  the 
dose  of  the  lease,  cultivated  generallyaccording,  or  nearly 
according,  to  the  five-shift  rotation.  There  can  be  no  doubt 
about  that  His  case  is  that  he  is  entitled  to  vary  into 
the  six-shift  rotation,  not  with  any  view  to  the  following  out 
of  that  rotation,  but  for  the  purpose  of  taking  and  growing 
an  awaygoing  potato  crop  from  tne  farm.  There  can  be  no 
doubt  whatever  that  the  incoming  tenant,  viewing  the  ques- 
tion with  reference  to  the  actual  position  of  the  fsum,  as  it 
was  during  fifty  years,  I  may  say,  preceding,  was  entitled  to 
rely  that  tne  same  rotation  which  had  been  previously  fol- 
lowed would  be  continued  in  the  last  year,  and  that  Mr 
Hunter  was  equally  entitled  to  rely  upon  it  is  a  matter  upon 
which  there  can  be  no  doubt  Now,  we  have  heard  about 
the  conditions  of  lease.  What  were  the  proposed  con* 
ditions  of  lease  in  reference  to  the  dose  of  this  par- 
ticular period !  Mr  Hunter  advertised  the  farm,  and 
offerers  examined  it  The  conditions  were  proposed,  and 
they  were  printed.  You  have  heard  the  conditions  spoken 
of.      Now,  my  friends  upon  the  other  side  have  brought 
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a  proposed  offerer,  and  that  offerer  tells  you  what  the  MrPatton, 
plain  meaning  and  import  of  the  proposed  condition  was  '^^  i^«f«ider. 
with  respect  to  the  anticipated  term  oi  removal  from  tJiat 
farm.  In  answer  to  a  question  put  by  some  of  you,  he  spoke 
about  a  specific  agreement  bein^  necessary  at  the  commence- 
ment There  was  no  possible  doubt  in  his  mind,  and  there 
eottld  be  none,  as  to  what  condition  matters  were  to  be  in  at 
the  expiry  of  the  lease.  The  condition  of  lease  applicable  to 
the  expiry  expressed  in  these  proposed  conditions  was  in 
these  terms :  They  are  important,  and  I  trust  you  will  fol- 
low me  when  I  read  them,  as  indicative  of  the  views  which 
Mr  Hunter  had  as  to  their  applicability  to  the  matter  that 
arose  at  the  time  when  Mr  Miller  was  about  to  go  out  of  the 
farm.  The  obligation,  I  pray  you  to  observe,  which  is  pro- 
posed to  be  put  upon  the  tenant  in  the  conditions  of  lease, 
which  were  circulated  with  the  intention  of  obtaining  offers, 
and  when  Mr  Clark's  offer  was  accepted,  is  expressed  in 
these  terms : — '  To  leave  turnip  and  fallow  breaks,  once 
ploughed,  previous  to  Candlemas  of  year  of  removal,  without 

Sayment,  and  manured  with  all  dung  made  up  to  1st  day  of 
anuary  of  year  of  removal,  and  to  allow  landlord  or  in- 
coming tenant  possession  thereof  on  1st  April  previous  to 
outgoing  tenant's  removal  from  houses  and  grass,  for  the 

Eurpose  of  being  got  ready  for  turnip  crop ;  and  to  sow  the 
r^ks  tihat  £GdI  to  be  in  grass,  with  8  lbs.  red  and  8  lbs. 
white  clover,  and  1  bushel  Italian  rye  grass  per  imperial 
acre,  all  of  the  best  quality ;  and  to  leave  one-fourth  of  said 
pass  breaks  in  the  last  year  unpastured,  for  hay  for  the 
incoming  tenant — he  paying  for  the  seeds  of  the  break  left 
for  hay,  as  vouched  by  tradesmen's  accounts/  That  is  the 
express  condition  whicn  I  have  read,  and  you  heard  the 
condition  read  in  the  presence  of  that  witness  who  had 
offered  for  the  farm  previously.  The  condition,  according 
to  his  view  of  the  matter  is  this :  He  is  to  leave  the  fields  at 
Candlemas  without  payment,  aU  dimged  in  the  year  of 
removal,  and  allow  the  landlord  to  become  tenant.  These 
were  proposed  with  reference  to  the  expiry  of  the  lease,  and 
the  aavertisements  and  conditions  are  printed  by  Mr  Hunter 
for  the  purpose  of  having  the  form  occupied.  Now,  Mr 
Herriot  said  that  condition  of  course  would  have  obliged  me,  if 
I  had  taken  the  £trm,  to  ^ve  up  the  &rm  in  the  condition 
mentioned,  that  is  to  say,  I  should  not  have  attempted  to 
have  taken  a  crop  of  potatoes,  because  the  obligation  would 
thus  have  bound  me  to  leave  the  turnip  and  tallow  breaks 
once  ploughed  for  the  purpose  of  the  incoming  tenant's 
benefit.     Now,  the  question  is  this — Mr  Hunter,  in  adver- 
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Mr  Pfttton,  tising  that  farm,  proceeded  upon  the  bona  fide  belief  that 
for  Defender.  ^^^  conditions  which  had  been  entered  into  between  hira 
and  Mr  Miller  put  him  in  the  situation  of  course  of  getting 
his  new  tenant  put  into  a  position  which  would  be  like  that 
in  which  the  same  tenant  would  be  at  his  removal ;  that  is  to 
say,  Mr  Hunter  believed,  and  you  will  say  whether  he  did  so 
on  good  grounds,  yea  or  nay,  that  the  tenant  who  was  to  come 
in  was  to  be  on  the  same  footing  upon  which  the  outgoing 
tenant  himself  had  been.  Now  observe,  gentlemen,  we 
have  the  term  of  the  actual  lease  under  which  Mr  Miller 
entered  into  possession,  and  we  have  the  particular  clause 
as  applicable  to  the  expiry  of  the  lease,  expressed  in 
terms  which,  I  think,  you  will  hold  to  be  substantially 
identical  with  those  upon  which  it  was  proposed,  that  the 
new  tenant  who  was  to  come  in  at  the  termination  of  Mr 
Miller's  lease  was  to  be  admitted  to  hold  the  &rm.  The 
obligation  upon  Mr  Miller  is,  that  he  is  to  leave  at  the  end 
of  his  lease  '  the  turnip  or  fallow  breaks  once  ploughed  for 

*  the  incoming  tenant,  and  to  sow  the  breaks  that  fall  to 

*  be  in  grass  with   8   pounds  of  red  clover,  8  pounds  of 

*  white  clover,  and  1  firiot  of  rye  grass  for  each  Scots  acre, 
'  all  of  the  best  quality,  and  that  a  fourth  part  of  the  said 

*  breaks  shall  not  be  pastured,  but  be  left  for  a  crop  of  hay 

*  to  the  incoming  tenant,  he  paying  for  the  seed  only/  Now, 
then,  it  is  clear  that  the  proper  understanding  of  the 
incoming  tenant  as  to  the  conditions  of  lease,  which  we  have 
in  the  proposed  conditions  of  Mr  Hunter,  put  him  in  the 
situation  ot  being,  at  the  expiry  of  the  proposed  lease,  com- 
pelled to  give  up  the  whole  turnip  and  tallow  breaks,  includ- 
ing in  that  meaning  the  whole  breaks  that  were  under  what 
we  call  fallow  crops.  Then,  gentlemen,  there  is  an  end  of  the 
question ;  because  Greorge  Miller  bound  and  obliged  himself 
to  leave  at  the  end  of  his  lease  the  turnip  or  fallow  breaks 
once  ploughed  for  the  incoming  tenant  Now,  the  view 
which  Bir  Miller  takes  of  it  is  this — ^that  that  obligation  re* 
lated  not  to  the  fallow  breaks,  as  I  say  they  were,  mcluding 
in  that  description  all  land  which  is  fallow  in  the  accepta- 
tion, and  the  proper  acceptation  of  the  word,  but  that  he 
was  entitled,  out  of  these  breaks — ^positively  entitled — to 
take  100  acres  of  black  crop ;  and  he  says  that  the  acres 
from  which  the  black  crop  was  to  be  taken  (that  is  to  say, 
potato  crop)  are  not  to  be  considered  as  fallow  ground  at  all, 
but  are  to  oe  considered  as  a  peculiar  description  of  ground, 
which  ground  was  to  be  adapted  for  black  crop,  and  not  to 
be  considered  as  fallow  breaks  in  any  sense  of  the  term.  Now, 
gentlemen,  really  and  truly,  I  put  tne  question  to  you  thus : 
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— Did  he  thus  come  under  an  obligation  to  give  up  the  fellow  Mr  Patton, 
breaks?  If  that  truly  means  the  breaks  which  are  not  under  ^"^  ^«f«^<i«"- 
grain  crop  or  grass,  but  fellow  in  the  sense  of  their  being  con- 
sidered Ime  fellow  or  turnip  crop,  or  what  has  been  called 
black  crop,  there  is  really  the  end,  and  ought  to  have  been  the 
end  of  the  question.  It  will  stand  clear  to  the  effect  of  justi 
fying  Mr  Hunter^s  proceedings,  whether  you  should  come 
ultimately  to  that  opinion  or  not ;  because,  unless  I  am  very 
greatly  deceived,  you  will  find  that  the  construction  of  that 
clause,  according  to  the  ordinary  and  correct  acceptation  of 
it,  in  the  opinion  of  gentlemen  of  the  highest  standing  in 
agricultural  matters,  does  really  and  truly  include,  and  is. 
intended  to  include,  all  breaks,  whether  they  are  to  be  cul- 
tivated for  turnips,  or  be  left  in  bare  fellow,  or  to  have  a  crop 
raised  of  the  description  of  a  potato  crop.  It  is  nothing  else, 
in  the  ordinary  acceptation,  whatever  Mr  Miller  may  say  to  the 
contrary,  than  fellow  break.  Well  then,  gentlemen,  so  stands 
the  matter  with  reference  to  the  specific  and  positive  obliga- 
tion upon  that  matter. 

There  is  further  a  most  important  obligation — ^there  is  an 
obligation  to  cultivate  that  rarm  acoordmg  to  the  rules  of 
good  husbandry  established  and  practised  in  the  county,  and 
he  is  not  to  scourge  or  deteriorate  the  ferm  by  a  violation  of 
these  rules.  Now,  what  was  it  that  Mr  Miller  proposed  to 
do?  In  the  first  place,  to  change  the  rotation  of  crop^ 
ping  in  the  last  year  of  the  lease.  That  was  avowedly  ms 
purposa  Was  that  ever  heard  of  as  a  matter  of  good 
nusoandry,  to  change  in  the  last  year  of  a  lease  the  rotation 
of  cropping  ?  Why,  what  is  the  meaning  of  rotation  of  crop* 
ping  ?  It  IS  followmg  out  a  certain  succession  of  crops  which 
shaU  not  exhaust  the  soil,  and  shall  not  take  a  scourging  crop 
from  the  ferm,  because  each  crop  comes  in  its  proper  place,  so 
as  to  avoid  the  farm  being  prejudiced.  But  what  is  done  here, 
during  the  whole  course,  up  to  the  very  last  year  of  the  lease* 
I  may  say  up  to  the  very  month  of  March,  in  which  this  thing 
is  first  intimated,  everything  is  done  upon  the  footing  that 
there  should  be  a  continuance  of  the  same  system  und  of  the 
same  management  which  had  been  pursued  from  the  very 
banning.  What  is  done  to  Hempy  Shot,  one  of  the 
lare^est  fields  that  was  actuallv  to  be  ploughed!  It  was 
under  grass.  The  other  three  tields  were  all  ploughed  up 
acoordmg  to  the  terms  of  the  lease ;  they  were  to  be  once 
ploughed  by  the  tenant.  Well,  what  was  the  condition 
of  matters  ?  The  condition  of  matters  was  precisely  that 
when  Mr  Herriot  examined,  and  when  the  tenants,  who 
were  the  other  parties  concerned  in  the  matter,  examined  the 
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Mr  Fatton,  fi^nn — it  wos  precisely  in  the  position  in  which  it  ought  to 
for  De  en  er.  j^^^^  \)een  according  to  the  terms  of  the  lease.  I  cannot  very 
well  comprehend  how  the  landlord  is  to  be  subjected  to  this 
proposed  change,  or  the  incoming  tenant,  because  it  is  a  ques- 
tion to  him  as  well  as  the  landlord.  All  the  fields  are  prepared 
according  to  what  is  laid  down  here — ploughed  up  as  mllow 
breaks,  the  grass  folly  sown  for  the  purpose  of  having  grass 
upon  that  field ;  and  then  he  is  told  at  tne  period  at  which  he 
is  to  enter,  that  the  grass  is  to  be  all  ploughed,  and  that  the 
whole  of  this  ploughed  land,  which  would  naturally  be  fiEdlow 
break,  is  to  be  retained  by  Mr  Miller  for  the  purpose  of 
taking  100  acres  in  black  crop.  Well,  gentlemen,  I  say 
that  this  is  not  according  to  anything  that  can  be 
considered  as  tihe  rules  of  good  husbandry,  to  change  the 
rotation  in  the  last  year  of  the  lease.  If  the  rotation  is  to 
be  changed,  it  should  be  done  without  so  much  violence. 
But  where  the  proposed  ol^ect  was  to  withdraw  100  acres 
from  the  ordinary  course  of  cultivation,  and  to  put  these  100 
acres  under  potatoes,  and  to  make  the  rotation  totally  diffe- 
rent on  a  proportion  of  the  farm,  that  is  worse.  I  say  it  is 
not  in  accordance  with  the  rules  of  good  husbandry,  and  can- 
not be  justified.  There  may  be  exceptional  cases^  but  I  don't 
think  that  this  is  an  exceptional  casa  There  may  be  a  pro- 
priety in  changing  in  these  circumstances,  which  don't 
operate  prejudicially;  but,  certainly,  to  change  the  rotation  in 
the  last  year  of  the  lease,  besides  never  being  proposed  before, 
could  not  be  contemplated  by  the  landlord.  1  say  it  is  one  of 
those  things  the  most  violent  and  unprecedented  tnat  can  well 
be  imaging  When  it  is  suggested  that  the  whole  of  that  1 00 
acres  is  to  be  put  under  potato  crop  for  the  first  time,  how  is 
that  in  accordance  with  anything  that  can  be  justified,  or  accord- 
ing to  the  rules  of  good  husbandry!  Well,  gentlemen,  I  think 
the  system  with  respect  to  the  cultivation  of  this  farm,  and 
the  proposed  innovation  upon  that  cultivation,  is  in  itself  a 
circumstance  of  the  greatest  materiality  here.  But  it  is  not 
onlv  that,  but  it  seems  to  me  that  the  provisions  of  the  lease 
had  been  so  made — so  laid  togeUier — as  to  render  this  pro- 
posed application  of  a  portion  of  these  fields  altogether  out 
of  the  question,  according  to  anv  rational  consideration  the 
lease  may  receive.  For  example,  just  let  us  observe — ^not 
merely  are  we  dealing  with  a  question  in  which  the  rules  of 
good  husbandry  are  expressly  provided  to  be  followed,  but 
the  rules  of  good  husbandry  as  practised  and  established  in 
the  county,  and  carried  out  without  variation  of  the  rota* 
tion  up  to  the  last  day.  Now,  a  totally  different  rotation, 
and  the  right  to  crop  100  acres,  which  Mr  MiUer  claimed 
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right  to,  were  things  never  known,  and   entirely  unpre-  ?^jFf^* 
craented,  according  to  the  evidence  led  before  you,  and  *™  ^' 

were  not  according  to  the  established  usage  of  any  place  at  alL 
Well  then,  gentlemen,  it  is  provided  that  he  shall  take  only 
one  black  crop  between  grass  and  grass ;  and  that  prohibi- 
tion is  positively  founded  upon  as  an  actual  admission  of 
the  system,  and  the  power  of  the  party  to  vary  it  I  don't 
think  it  absolutely  nec&ssary  to  determine  anything — whether 
it  is  to  be  a  five  or  a  six-shin  rotation  ;  because  I  hold  it  per- 
fectly clear,  and  according  to  the  right  and  sound  construc- 
tion, that  no  man  could  by  possibility,  under  that  particular 
lease,  break  up  and  appropriate  to  nimself  one-half  of  the 
fisdlow  breaks,  to  the  effect  of  putting  in  a  potato  crop  to  the 
extent  of  one-half  of  the  entire  faUow  on  the  iarm.  But, 
gentlemen,  it  is  further  clear,  because  the  provisions  go  on 
to  express  that  hay  is  described  as  a  black  crop  ;  and  I  don't 
see  how  that  can  work  very  consistently  with  my  friend's  con- 
struction of  it  And  one  important  observation  occurs  to  me 
— ^if  the  utmost  extent  to  which  your  right  to  take  black 
crop  comes  to  100  acres,  why,  then,  you  h^  actually  in  exis- 
tence at  the  time  when  the  lease  was  expiring — there  was 
actually  25  acres  under  that  crop  of  hay — ^which  crop  of  haj 
is  designed  here  as  being  a  black  crop.  Now,  if  100  acres  is 
the  utmost  measure  of  black  crop,  and  if  25  acres  of  hay  is 
there,  that  would  necessarily  fall  to  be  deducted  firom  the 
100  acres.  It  does  seem  to  me  a  very  di£Scult  thing 
to  comprehend  how  this  lease  is  to  be  construed  as  giving 
the  fimner  not  merely  the  100  acres  which,  I  say,  he  is 
never  to  get,  but  the  25  acres  besides,  which,  under  this 
very  lease,  are  expressly  designated  as  black  crop,  because 
the  lease  says  he  is  to  take  only  one  black  crop,  such  as 
hay,  beans,  peas,  potatoes,  and  the  like,  between  grass  and 
grass.  • 

WeU,  gentlemen,  passing  from  that,  let  us  see  what  the 
provisions  are  as  to  manure,  and  I  think  they  are  very  im- 
portant indeed;  because,  in  considering  the  intention  of  par- 
ties under  the  lease,  you  must  regard  the  question  as  at  the 
date  of  the  lease.  However  valuable  artificial  manures  mav 
be  now,  they  were  not  then  in  use.  You  are  to  deal  witn 
the  matter  upon  the  footing  that  the  parties  had  no  view  at 
the  period  when  that  lease  was  entered  into  with  reference 
to  the  extensive  use  of  such  manure,  and  thus  you  must 
look  to  the  question  as  if  the  farm  stood  in  the  condition  in 
which  there  was  only  the  ordinary  supplies  of  manure  arising 
firom  the  stock,  and  that  artificial  manures  are  not  to  be 
brought  into  play.    But  no  matter  whether  this  is  so  or  not ; 
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Mr  Patton,   Jet  US  See  what  it  is  he  is  bound  to  do  in  regard  to  cropping  and 

for  Defender,  management  of  the  farm.   The  tenant '  binds  and  obliges  him- 

*'  self  and  his  foresaids  to  &rm,  labour,  and  manure  me  same 

^  according  to  the  rules  of  good  husbandry  established  and 

*  practised  in  the  country,  and  not  to  scourge  or  deteriorate 
^  the  same  by  undue  cropping/  And  then  th^e  comes  to 
be  a  provision  with  reference  to  this  manure  more  particu- 
larly, and  the  provision  is  this  : — *  The  said  George  Miller 
'  bmds  himself  and  his  foresaids  to  consume  the  whole  straw 

*  that  shall  grow  yearly  on  the  said  &rms  of  Springfield  and 
^  Oldhamstocks  upon  the  same,  and  to  apply  the  dung  there- 
^  of,  or  to  be  made  thereupon,  for  manuring  the  said  lands 
'  allenarly.'  And  he  further  *  binds  himself  and  his  fore- 
'  saids  to  leave  the  whole  straw,  chaff,  and  chaffings  of  the 

*  whole  lands  hereby  let  of  his  last  or  outgoing  crop  in  steel- 

*  bow^  and  the  dung  of  the  said  farms  of  the  last  crop  but 
'  one  to  be  one-half  steelbow  and  the  other  half  paid  ror  by 

*  arbitration  at  the  expiry  of  this  lease,  or  his  removal  from 
'  the  said  lands,  for  the  use  of  the  said  James  Hunter  or 
'  the  incoming  tenant,  and  to  thrash  out  and  prepare  the 

*  same  in  a  regular  and  timeous  manner  for  their  accommo- 

*  dation.'  Now,  gentlemen,  I  just  ask  vou,  seeing  that  by 
the  lease  the  whole  straw  is  to  be  handed  over  to  the  incom- 
ing tenant,  whether  you  can  really  for  one  moment  believe 
that  it  was  the  belief  and  intention  of  the  parties  to  that 
contract  that  there  should  be  power  to  take  a  crop  of  potatoes 
which  should  occupy  and  take  away  the  straw  of  that  parti- 
cular fi&rm  in  the  way  in  which  it  was  represented  to  you  ; 
or  whether  it  is  not  perfectly  plain  that  it  could  not  be  con- 
templated that  an  extensive  crop  of  this  description  could 
possibly  be,  according  to  the  terms  of  the  lease,  followed  out, 
when  the  whole  dung  is  to  be  substantially  handed  over  from 
the  old  to  the  new  tenant  We  hear  something  about  hoarded 
dung  that  was  to  be  applied  to  the  fields.  There  might 
have  been  some  over  for  the  purposes  of  the  ensuing  summer, 
but  the  quantity  would  be  very  small,  and  the  whole  would 
fall  under  the  provisions  of  the  lease,  to  be  given  over  to 
the  incoming  tenant,  and  thus  the  outgoing  tenant  would 
be  depriving  himself  of  the  only  means  wen  in  use  for 
raising  such  a  crop.  Now,  I  have  done  with  the  terms 
of  the  lease.  But,  with  reference  to  the  matter  of  good 
husbandry,  the  main  branch  of  the  question  which  influenced 
the  Court  in  giving  their  opinion  in  that  interdict,  it 
is  evident  they  proceeded  upon  the  plainest  misappre- 
hension. Gentlemen,  it  is  perfectly  jplain  that  that  mis- 
apprehension existed.    You  heard  Mr  Hope  explain  to  you 
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that  at  the  time  when  be  made  his  report — ^which  was  MrPatton, 
intended  by  the  Court  to  have  application  to  this  particular  ^^  l>«^«^«^- 
&rm,  and  to  the  rules  of  good  husoandry,  and  to  the  state  of 
that  fiurm — that  he  never  saw  and  never  visited  the  brm  at 
all,  and  that  his  views  and  opinions  were  given,  not  with  r&> 
ference  to  anything  in  connection  with  the  particular  locality, 
or  with  reference  to  the  particular  fields,  but  with  reference 
to  those  general  principles  which  he  said  he  deduced  from 
the  supposed  agreement  of  parties.  Gentlemen,  it  is  per- 
fectly plain — I  think  no  man  can  controvert  it — ^that  if  Mr 
Hope  had  said  that  he  did  not  mean  to  give  his  opinion  as  a 
skiiled  agriculturist  as  to  the  iuatter  of  good  husbandry,  or 
as  to  any  matter  in  connection  with  that  particular  farm,  but 
upon  the  mere  abstract  question  which  was  put  to  him,  and 
wnich  he  considered  to  be  resolveable  without  any  eicamina- 
tion  of  the  fields,  or  without  giving  any  opinion  as  to  the 
particular  situation  and  circumstances  of  these  fields,  I  will 
venture  to  say  that  no  such  judgment  could  by  possibility 
have  been  pronounced.  The  judgment  proceedeKi  on  the 
sole  authority  of  Mr  Hope,  and  on  a  misapprehension  by  the 
Court  that  he  had  reported  his  opinion  as  a  skilled  agri* 
colturist  with  reference  to  this  particular  farm.  Well,  I  say, 
if  you  were  to  hold  that  the  interdict  proceeding  was  im- 

f  roper,  if  you  were  to  hold  that  it  was  a  wrongful  proceeding, 
apprehend  that  it  is  quite  plain  that  you  would  put  Mr 
Hunter  in  a  position  in  whicn  really  he  never  ought  to 
stand;  and  I  think  J  shall  be  able  to  bring  before  you 
gentlemen  of  the  highest  possible  position  in  the  pro- 
fession, who,  having  r^fard  to  the  situation  of  that  fiurm, 
knowing  the  locahty,  and  knowing  the  rules  of  good  hus^ 
bandry,  and  having  a  veiy  long  practical  experience,  will 
tell  you  this — ^that  if  the  thing  wnich  has  been  proposed 
here  was  done  upon  any  property  bdonging  to  them,  or  on 
which  they  were  motors,  they  would  have  proceeded  to  inter* 
diet  the  tenant  doing  so,  as  being  not  only  unprecedented, 
but  in  itself  improper  and  illegal 

Now,  gentlemen,  I  shall  just  ask  you  this — ^for  I  shall 
bring  sum  evidence  before  you  as  to  the  views  in  connection 
with  this  particular  subject,  oecause  I  shall  not  deal  with  the 

Question  m  the  abstract  (although  there  is  no  difficulty  in 
ealing  with  it  in  the  abstract).  I  refer  to  the  specific  con- 
ditions of  this  lease,  in  reference  to  the  rules  of  good  hus- 
bandry, applied  to  that  particular  subject,  as  to  which  Mr 
Hope  himself  said  that  he  could  not  say  whether  it  was 
better  suited  for  the  five-shift  rotation  without  such  a 
particular  examination  as  he  had  not  made,  and  which  he 
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MrPatton,  has  not  made  up  to  this  veiy  time;  and  although  he  has 
or  Defender.  yjgj|jgj  ^q  particular  fields  which  were  intended  for  potato 
crop,  he  never  even  professed  to  state  his  views  with  respect 
to  the  entire  farm,  or  what  particular  rotation  was  accoroing 
to  the  condition  of  the  &rm,  according  to  the  position  in 
which  the  fields  were,  and  looking  to  the  quaUty  of  the  soil ; 
and  he  never  pretended  to  say  whether  any  or  what  shift  was 
most  adapted  to  it,  as  he  did  not  put  himself  in  a  position 
to  have  information  upon  that  subject,  and  therefore  he  could 
express  no  soimd  opinion  upon  tlie  subject.  Nobody, 
I  think,  could  profess  to  give  an  opinion  upon  a  system  of 
agriculture  as  applicable  to  a  particular  hrm,  which  farm  he 
had  never  seen  and  never  examined,  and  knew  nothing  more 
of  it  than  by  reading  the  lease  and  hearing  parties  views 
upon  the  subject 

Well  then,  gentlemen,  that  is  the  first  matter  for  your 
consideration.  I  join  issue  with  my  learned  friends  upon 
their  allegation  that  I  wrongfully  presented  that  application. 
If  on  fair  and  reasonable  groimas  I  presented  it — if  your 
opinion  should  be  even  against  me  on  the  merits — I  have  said 
my  proceeding  is  not  wrongful,  if  it  was  supj)orted  by  good  and 
probable  grounds,  if  I  proceed  upon  that  which  gives  me  a  fair 
and  le^timate  interest  to  app^  to  the  Court.  Now,  observe 
the  position  of  Mr  Hunter.  Ine  incoming  tenant  very  naturally 
claims  that  he  should  have  that  ground  given  over  to  him. 
The  answer  is,  possession  is  held  oy  the  outgoing  tenant,  and 
he  is  to  retain  it.  Mr  Hunter  is  compelled  to  mtenere,  because 
the  incoming  tenant  claimed  right  to  all  that  land  before  it  had 
been  ploughed,  and  came  upon  the  faith  of  the  condition  of  mat- 
ters which  appeared  to  him  to  be  entirely  in  conformity  with 
the  views  I  am  now  pressing.  The  defender  took  the  course 
he  has  done  for  vindication  of  the  position  of  the  incoming 
tenant  If  you  will  only  picture  to  yourselves  the  position  of  the 
incoming  tenant^  I  say  you  will  thus  see  in  what  situation  that 
tenant  actually  stood.  There  was  the  £Euin  cultivated  upon  the 
footing  contained  in  the  lease.  You  must  give  over  that 
fallow  oreak  to  the  incoming  tenants,  and  they  expected  to 
get  it.  You  will  see  them,  and  you  will  judge  of  the  matter 
when  you  hear  it ;  and  when  you  hear  of  these  details,  I 
think  you  will  be  satisfied  that  that  operation  could  not  have 
been  carried  out  in  reference  to  that  farm  without  damaging 
the  incoming  tenant  Mr  Hunter  comes  into  Court,  and  what 
does  he  do  ?  Does  he  make  a  sinde  misrepresentation  in  point 
of  fact  ?  Does  he  not  bring  fairly  before  the  Court  the  whole 
history  of  the  case !  Has  he  been  found  wrong  in  any  state- 
ment of  his  in  connection  with  the  rules  or  obligations  under 
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which  the  parties  had  come !  He  presents  his  case  ta  the  Mr  Pmtum, 
Court ;  he  places  before  the  Court  fiurly  the  whole  matter  in  ^'"'  ^^^^''''' 
connection  with  the  leases  and  agreements,  and  he  says 
to  the  Court — I  have  right,  according  to  my  contract, 
and  under  these  documents,  to  have  this  ground  handed  over 
to  my  incoming  tenant,  and  I  insist  upon  that  right.  And 
what  say  the  ouier  party  i  They  say —  Well,  you  shall  exer- 
cise thatright ;  but  reserve  their  chance  in  an  action  of  damages. 
And  they  bring  an  action  of  damages  at  the  end  of  the  day, 
when  it  is  found  that  the  interdict  was  erroneous,  from  the 
misfortune  of  the  Court  having  consulted  a  gentleman  who 
they  thought  was  giving  his  own  opinion  as  a  skilled  a^- 
culturist,  when,  in  pomt  of  fact,  he  had  none  to  give. 
And  now  thev  say — We  shall  have  an  action  of  Non- 
ages, and  that  land,  for  which  a  rent  of  somewhere  between 
d§l  and  25s.  an  acre  is  paid,  shall,  from  one-sisth  part  of  it, 
produce  J^2000  a  year  m  the  way  of  crop.  One-sixth  part 
of  this  &rm  is  to  produce  a  profit  varymg  from  ^1400  to 
J?2000. '  Gentlemen,  it  is  very  well  for  parties  to  reserve  claims 
of  damages  if  they  choose — there  is  no  objection  to  doing  so ; 
but  they  must,  in  these  circumstances,  be  very  sure  of 
their  position  of  being  able  to  say,  not  merely  tliat  there 
was  a  defect  in  the  right,  but  that  there  was  impro- 
priety in  the  conduct  of  the  party  in  putting  forth  that 
pretension  of  right  And  althougn  it  may  be  a  very  fair 
speculation  to  make  that  choice,  avoiding  all  the  risks 
of  every  kind  and  description  attendant  upon  cultivation, 
and  getting  up  cases  of  what  one  of  the  witnesses  called 
miraculous  crops,  and  so  to  go  before  a  jury,  who  are  supposed 
to  be  wiUing  to  favour  the  case  of  tenants,  they  must  take  it 
under  this  hazard,  that  if  the  application  was  made  on 
good  grounds,  they  would  have  no  claim.  I  think  the 
thing  to  be  inquired  into  is,  whether  or  not  there  has 
been  a  wrongful  prevention  and  interdict,  and  that  is  peculi- 
arly for  you  to  determine.  And  it  is  a  very  important  ques- 
tion, because  it  is  just  this,  that  a  party  in  substance  shall 
get  up  all  manner  of  possible  speculative  claims  of  damages 
in  order  to  decide  a  matter  of  right,  whether  you  have  had  a 

i'udgment  one  way  or  the  other.  Where  a  party  has  acted 
lonestly  by  his  incoming  tenant — honestly  according  to  his 
own  convictions — ^honestly  according  to  the  course  which  has 
be^Ei  followed  by  the  successive  tenants  in  that  particular 
hxm  from  time  immemorial,  and  against  the  claim  of  the 
tenant  to  take  from  the  fallow  acres  twenty-two  crops 
where  twenty -one  only  were  stipulated  for,  and  to  make  the 
fallow  break  to  signify  not  merely  that  which  was  positively 
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Mr  Patton,  and  absolutely  intended,  yiz.>  the  whole  fidlow  break  oome 
for  Defender.  ^  ^jjy  one-half— for  these  are  things  which  this  party 
shunned — ^his  case  is  full  of  misrepresentation  leading  to  an 
erroneous  judgment  upon  the  matter  of  right  Now,  I  say, 
gentlemen,  I  mink  you  will  come  to  the  conclusion  with  me, 
that  whatever  view  may  be  taken  as  to  the  question  of  right, 
coming  into  the  Court  was  not  a  wrongful  application  and 
not  a  wrongful  prevention  of  this  gentleman  from  carry- 
inc^a  crop  fi^m  tnose  particular  fields. 

The  second  question — assuming  that  you  determine  the  first 
against  me — ^is  with  reference  to  the  Question  of  damages — the 
wrongful  acting  leading  to  damage.  Now,  upon  that  subject,  I 
think  you  have  already  seen  what  wild  and  exaggerated  views 
have  been  presented.  I  think  you  have  already  seen  the  prin- 
ciples, because  one  of  your  number  has  put  a  question  which 
shewed  clearly,  and  I  think  distinctlv,  his  intelligent  af>pli« 
cation  to  the  real  (question  under  tne  case,  which  is  this — 
Not  under  what  circumstances,  conceivable  or  inconceiv- 
able, upon  a  given  number  of  acres  of  potatoes  in  Ber- 
wickshire, or  Boss-shire,  or  near  Dunbar,  could  a  laige  profit 
be  made ;  but  really  and  truly  the  question  is  this — ^What 
amount  of  ground  out  of  these  four  fields  could  or 
would  have  been  applicable  for  the  purpose  of  rearing 
potatoes  at  all  ?  What  kind  of  crop,  really  and  truly,  would 
they  have  produced  according  to  persons  knowing  these 
fields  thoroughly  and  intimately  at  the  time  at  which  that 
crop  was  to  be  put  into  the  ground  ?  Then  the  extent,  the 
paiticular  circumstances,  the  particular  soil,  the  particular 
dimate,  Sec,  on  which  the  parties  on  the  other  side  have 
gone  all  wUd  together.  We  shall  shew  you  by  persons 
having  the  very  best  practical  knowledge  what  extent  of 
ground  these  fields  contained,  what  portions  were  fitted  for 
potato  cultivation,  and  what  portions  were  not,  and  the  true 
result  which  would  have  followed  such  an  extraordinary  pro- 
ceeding if  attempted  Now,  I  complain  tiiat  we  have  nad 
no  su(£  case  presented  upon  the  part  of  the  pursuer ;  but 
gentlemen  are  sent  in  to  say  that  tne  extent  is  97  acres,  and 
to  tell  us  how  much  the  crop  will  be.  You  will  see  different 
gentlemen  who  have  made  it  the  subject  of  exact  scrutiny, 
and  you  will  see  what  sort  of  fields  they  are,  and  the  real 
extent  to  which  they  were  not  applicable  for  potato  cultivation 
at  all.  We  shall  bring  witnesses  who  know  the  fields,  and 
witnesses  who  got  into  possession  of  the  fields  at  the  moment 
— who  got  the  fields  themselves  at  the  time  of  this  dispute ; 
and  you  will  then  judge  whether  you  can  get  these  97  acres 
of  potatoes,  and  also  the  extent  of  25  acres  which  were  under 
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hay  crop.    You  will  consider,  then,  whether  you  should  trust  Mr  Pitton, 
the  observations  made  by  men  who  have  no  skill  at  all,  and  '^  J^^^^d*- 
who  form  their  opinion  in  walking  along  a  road.    What  I 
say  you  should  kiK>w  is  this — Did  you  know  the  soil  ?    Did 
you  know  it  as  in  the  year  1 859  ?    That  time  is  the  material 
Question.    What  condition  the  fields  may  be  in  now  is  not  the 
unnf^.    Tou  will  see  some  evidence  about  their  very  altered 
condition,  and  what  has  been  done  to  them.    But  then  the 
question  is  this,  and  it  is  one  which  these  gentlemen  ought 
to  have  no  difficulty  in  having  exactly  ascertained,  from  the 
way  in  which  it  is  proposed :   A  man  goes  and  makes  an 
average  over  97  acres  in  a  certain  number  of  fields  without 
ever  seeing  them  for  himself.    I  think  I  will  satisfy  you  by  tlie 
evidence  oustinctly  and  clearly  applicable  to  that  very  ground, 
that  that  ground  was  not  nearly  to  that  extent,  but  to  a  very 
much  more  limited  extent,  fitted  for  rearing  potatoes ;  and 
that  the  produce  of  these  potatoes  would  have  resulted  in 
very  little  profit  to  the  tenant,  or  to  no  profit  at  alL    WeU, 
gentlemen,  we  have  had  the  evidence  of  potato  growers; 
they  estimate  what  is  to  be  made  by  a  potato  crop  in  such  a 
farm  as  this,  for  which  the  rent  is  some  i?600,  upon  a  single 
portion  of  100  acres,  which  is  assumed  to  be  adapted  to  a 
potato  crop,  at  £1500  to  ^2000.    If  that  were  the  condition 
of  the  case,  do  you  think — do   you  really  believe  it  pos- 
sible, that  those  who  have  been  in  that  farm  so  long  would 
never  have  grown  them  until  now  ?    Is  it  a  potato  Rowing 
&rm  at  this  moment  or  not,  or  was  it  so  at  any  time  tiU 
this  last  year  of  the  lease,  when  there  was  Just  enough 
grown  for  the  hinds  and  the  household  ?  That  is  the  whole 
extent  of  the  potatoes  grown  on  that  fiEum.   During  the 
whole  course  of  a  twenty-one  years'  lease,  5  or  6  acres  were 
amiually  grown — 10  acres  the  most — ^but  none  for  the  pur- 
pose of  s^e.    A  potato  growing  farm  which  shall  proauce 
none,  or  almost  none,  is  a  potato  growing  subject!  Gentlemen, 
none  of  the  witnesses  are  guilty  of  swearing  such  a  thing  as 
that   Therefore,  I  think  it  the  plain  meamng,  to  my  humble 
apprehension,  and  I  rather  think  to  your  own,  and  to  every 
apprehension,  in  the  case  of  a  £Eu*m  which  hss  never  been 
used  as  a  potato  growing  subject  in  the  memory  of  man, 
which  never  grew  a  single  saleable  acre,  that  such  a  fimn  is 
not  suitable  tor  potatoes.    You  will  hear  evidence  as  to  this, 
as  to  the  different  fields  and  their  a^ect,  and  I  think  you 
will  hear  the  experiments  made  on  these  fields,  and  the 
result  of  them.    And,  after  all,  I  think  you  will  come  to  the 
conclusion  that,  inst^ui  of  any  such  wonderful  crops  being 
got,   as   was    estimated   by  the    pursuer's    witnesses — ^in- 
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MrPatton,  stead  of  the  profits  coming  up  to  some  *f  1000  or  .f'lSOO,  I 
for  Defender.  ^^  j^200  or  ^300  at  the  outside  will  be  very  large  com- 
pensatioD,  and  very  greatly  above  what  is  really  due.  But^ 
gentlemen,  you  wiu  have  these  judges  brought  before 
you.  I  don't  propose  to  detain  you  by  any  enumeration,  or 
by  any  exposition  of  details,  but  we  shall  shew  the  views 
taken  up  on  the  part  of  the  pursuer  to  have  been  entirely 
wild  ana  exaggerated.  I  shall  not  dwell  upon  this.  I  am 
satisfied  that^  upon  consideration  of  the  eviaence  which  you 
will  receive,  you  will  have  little  hesitation  in  coming  to  your 
views  upon  the  balance  of  testimony,  judging  of  that  testi- 
mony, and  materially  upon  the  real  circumstances  and  &cts 
of  the  matter.  And  if,  as  I  have  said  already,  you  come  to 
consider  after  you  have  made  up  your  minds,  that,  under  the 
circumstances,  the  application  was  wrongful,  then  you  will 
proceed  to  assess  the  damage ;  but  if  you  come  to  be  of 
opinion  that  it  was  not  a  wrongful  application  in  the  circum- 
stances in  which  it  was  presented,  tnen  of  course  you  will 
give  a  verdict  for  the  defender. 


Fourth  day — 2Sd  January  1866. 
J.  Clark.  Mr  James  Clabk. — Eosammed  by  Mr  Fatten. 

You  are  at  present  joint  tenant  of  Springfield  and  Oldham- 
stocks  f — Yes. 

You  and  your  brother  are  joint  tenants  ? — ^Yes. 

You  offered  for  the  &rm  when  it  was  exposed  for  the  pur- 
pose of  being  let  at  the  expiry  of  Mr  Miller's  lease  ? — ^Yes. 

You  got  the  fiurm  ? — ^Yes. 

Where  had  you  previously  been  engaged  in  farming  ?— At 
Harelaw,  in  Lauderdale. 

You  made  an  examination  of  the  farm  with  the  view  of 
taking  it.  Can  you  tell  us  in  what  condition  it  was  when 
you  went  to  make  that  examination  ?  In  what  state  were  the 
fields  called  Gosehead  Park,  Wilk  Park,  Backhill  Park,  and 
Hempy  Shot  ? — Closehead,  Wilk,  and  Backhill  were  ploughed, 
and  fiempy  Shot  was  lying  in  grass. 

Lord  Kvnloch. — ^What  time  of  the  year  did  you  n[iake  that 
examination ! — Some  time  in  January ;  two  days  before  the 
time  for  receiving  offers. 

Was  the  whole  of  Hempy  Shot  lying  in  grass  ? — Yes. 

Mr  Patton, — Sown  down  with  tne  oarley  crop  reaped  in 
1858, 1  believe?— Yes. 
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And  the  other  three  parks  had  been  once  ploughed  by  the     ^'  ^^^^* 
oatffoing  tenant  ? — Yes. 

Now,  when  you  made  your  offer,  did  you  expect  to  get  these 
three  parks  as  a  portion  of  the  fedlow  ground  ? — Most  decidedly. 

And  you  expected  to  get  possession  of  Hempy  Shot  ? — Yes. 

You  made  your  offer  upon  that  footing  ? — i  es. 

If  you  had  known  that  the  tenant  was  to  have  taken  about 
100  acres  of  potato  crop  from  these  four  fields  I  have  men- 
tioned, would  you  have  made  your  offer  upon  the  same  terms 
as  you  did ! — I  would  not  have  offered  at  all. 

In  what  way  would  you  consider  that  it  would  be  to  your  pre> 
judioe  as  incoming  tenant  that  a  potato  crop  should  be  taken 
off  these  fields  i — If  we  had  not  got  them  for  turnips,  we  could 
not  have  kept  cattle,  as  we  had  no  straw  for  the  incoming  season. 

Lord  Kirdoch, — ^You  would  have  had  these  fiel£  under 
turnips  if  you  had  got  them  ? — Yes. 

Mr  PaJtUm. — ^The  three  fields  ? — ^Yes,  and  Hempy  Shot  in 
grasa 

You  contemplated  making  it,  to  a  great  extent,  a  stock 
fiourm? — ^Yes. 

And  up  to  the  time  at  which  you  made  an  examination, 
from  anything  you  saw  or  knew  at  the  time,  had  it  been  for- 
merly occupied  as  a  stock  farm ! — ^Always. 

nfen,  I  suppose  you  felt  some  surp^se  when  you  found 
that  it  was  proposed  to  take  a  potato  crop  from  these  fields, 
did  you  not  ? — No,  I  did  not  feel  any  surprise  at  alL  I  did 
not  think  that  such  a  thing  could  be  done. 

But  when  you  heard  of  nis  threatening  to  do  it,  did  you 
not  feel  surprise ! — Yes. 

You  were  to  ^t  the  fallow  breaks  as  incoming  tenant ! — Yes. 

And  what  did  you  understand  by  SeJIow  breaks  f — All  the 
landploughed  for  turnips. 

When  you  were  to  get  the  fallow  breaks,  did  you  under- 
stand that  you  were  to  get  the  breaks  once  ploughed  by  the 
outgoing  tenant  for  the  purpose  of  growing  turnips,  or  what- 
ever other  crop  you  pleased  ? — ^Yes. 

And  you  thought  a  fallow  kind  of  crop  included  potato 
land! — ^Yes. 

Now,  I  am  goin^  to  ask  you  about  these  different  parks  in 
their  order.  I  begin  with  Closehead  Park.  What  is  the  ex- 
tent of  it! — ^About  15  or  16  acres. 

What  sort  of  soil  does  it  consist  of? — Poor  gravelly  soil. 

In  what  sort  of  condition  did  you  find  it  ?— In  a  very  poor 
state. 

What  do  you  mean  by  a  very  poor  state  ? — ^It  is  naturally 
a  poor  field,  and  was  in  a  very  poor  manurial  state. 
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J.  caark.         Did  it  appear  to  you  quite  run  out,  as  it  were  ? — Yes. 

And  when  you  entered  you  found  it  to  be  in  that  condi- 
tion ? — Yes. 

Now,  if  you  had  been  tenant  of  that  field  in  the  year  1859, 
would  you  have  thought  of  taking  a  crop  of  potatoes  from  it  ? 
— No. 

With  reference  to  its  condition  ? — No,  not  for  sale.  We 
had  a  crop  in  it  of  about  6  acres  of  servants'  potatoes  and 
Swedish  turnips. 

Lord  Kirdoch. — Turnips  in  the  rest  of  the  field  ? — Yes. 

Mr  Patton. — What  sort  of  a  crop  was  there  ?— Very  bad. 

Lord  Kinloch. — ^That  is  the  crop  of  potatoes  ? — ^Yes. 

Mr  Patton, — ^And  the  turnips — ^what  sort  of  a  crop  ? — Very 
bad  too. 

How  many  bolls  of  potatoes  an  acre  might  there  have  been  ? 
— Not  exceeding  10  bolls. 

Were  the  turnips  very  poor  too  ? — ^A  very  poor  crop* 

What  kind  of  potatoes  were  they  in  respect  of  size  ? — ^The 
largest  were  about  the  size  of  pigeons'  eggs. 

And  the  quality ! — Perfectly  unfit  for  use. 

Potatoes  of  that  kind  are  not  saleable  I  believe! — No, 
unless  for  the  purpose  of  feeding  pigs,  or  some  such  thing. 

Now,  in  point  of  fact,  did  you  use  these  potatoes  for  the 
purpose  of  your  own  house  ? — No. 

y  ou  thought  them  unuseable  ? — We  had  to  buy  them  from 
Mr  Eraser  of  Pinkerton. 

Lord  Kirdoch. — What  did  you  make  of  the  potatoes! — 
Gave  them  to  the  pigs. 

Mr  Patton. — Had  you  previously  put  manure  upon  that 
field  ? — ^We  manured  it  with  4  cwt.  of  Peruvian  guano. 

You  were  informed  that  it  had  been  manured  that  year 
by  Mr  Miller  ?— Yes. 

That  part  of  the  farm  where  manure  had  been  put  upon 
it!— Yes. 

And  you  gave  it  4  cwt.  of  guano  in  addition,  and  that  was 
the  result? — Yes. 

One  of  the  Jury. — ^Is  that  per  acre  ? — Per  acre  ;  4  cwt. 
per  imperial  acre. 

Mr  JPatton. — Do  you  recollect  the  season  of  1 859  parti- 
cularly!— Yes. 

What  description  of  season  was  it  ? — ^An  extraordinary  dry 
season  with  us. 

Now,  having  the  kind  of  gravelly  soil  that  Closehead  Park 
consisted  of  in  view,  and  m  reference  to  the  growth  of 
potatoes,  what  is  the  eiiect  of  such  a  season  ? — ^It  completely 
withers  it  up. 
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When  did  yoo  plant  these  potatoes? — About  the  18th  or     J-  ^''»>*' 
19th  May. 

I  beliere  that  is  a  little  after  the  general  time  of  planting 
potatoes ! — Yes,  about  a  fortnight  or  so. 

It  is  about  the  old  time  of  planting  potatoes,  I  think  ? — ^Yes. 

Now,  do  you  conceive  that  you  could  at  all  account  for  the 
miserable  product  of  that  field  by  the  fact  of  your  being  a 
fortnight  later  than  usual  ? — No. 

Whatisthecause! — Principally  the 'drouth* — thedry  season. 

Now,  supposing  they  had  been  planted  a  fortnight  sooner, 
would  that  *'  drouth '  nave  affected  them  equally,  or  to  a 
greater  extent  ? — Well,  they  might  haye  been  a  httle  better, 
but  not  a  great  deal. 

Have  you  any  idea  that  if  planted  a  fortnight  sooner,  they 
would  haye  been  a  paying  crop  ? — No,  they  would  not. 

On  such  a  field  as  that  do  you  think  a  crop  of  potatoes 
would  be  an  exhausting  or  scourging  crop  t — Very  scourging 
npon  that  land. 

In  what  respect  do  you  consider  it  to  be  so  scourging  to 
such  land  ?— Generally  we  haye  barley  after  potatoes,  and 
they  are  always  in  the  same  fields  as  the  turnips ;  and  when 
we  came  to  get  barley,  we  haye  nearly  2  quarters  less  than 
where  the  turnips  were. 

You  found  it  in  point  of  fisM5t  that  year  ? — Yes. 

But  is  it  not  so  with  potatoes  in  a  nayelly  soil,  that  it 
exhausts  the  mould  and  leayes  the  sou  yery  grayelly  ? — I 
could  not  say. 

But  what  you  do  say  is  that,  in  point  of  fact,  the  potatoes 
themselyes,  such  as  th^  were,  scourged  that  field  ?— Yes. 

What  kind  of  seed  did  you  use  for  them ! — Regent  seed. 

I  mean  was  it  seed  of  good  quality  ? — Yes. 

Then  you  did  not  impute  any  &ilure  to  the  defect  of  the 
seed ! — No ;  they  lookea  uncommonly  well  until  tJie  month 
of  July. 

When,  from  the  great  heats,  they  went  ? — Yes. 

Where  did  you  get  the  seed  I — from  Lauderdala 

You  considered  it  good  seed  I  suppose — all  the  better  for 
having  a  change  of  soils ! — ^Yes. 

Are  there  little  patches  of  that  field  different  in  character 
from  the  general  character  of  it! — In  general,  nearly  the 
same  soil,  unless  a  *•  wee  bit '  in  the  comer. 

How  much  might  that  comer  contain  ? — 4  acres. 

Lord  Kvnloch. — Is  that  better  or  worse  ? — A  great  deal 
better. 

Mr  Patton. — Were  there  springs  in  that  portion  of  the 
ground?— Yes. 
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J.  Clark.         What  was  the  efTect  of  that ! — Very  much  deteriorated 
the  CTOund  where  they  were. 

Was  that  in  the  good  corner  that  the  springs  deteriorated 
it  ?— Yes. 

Has  anything  been  done  to  that  field  since  you  got  pos- 
session of  it ! — Yes  ;  a  good  deal  has  been  done  to  it,  and 
the  parts  where  the  springs  were  were  drained. 

And  what  more  did  you  do  to  the  field  ? — ^It  has  been  all 
limed. 

Well  and  suflSciently  limed  ? — ^Yes. 

When  was  that  ?— In  1863  and  1864. 

When  was  the  drainage  ? — In  1860. 

Then,  if  anybody  were  to  judge  from  the  state  that  field  is 
in  just  now,  in  reference  to  tne  4  or  5  acres  you  have  spoken 
to — I  mean  of  their  condition  in  1869  by  the  present  condi- 
tion— ^what  would  you  say  as  to  forming  a  rignt  judgment  ? 
— Well,  it  is  a  great  deal  oetter. 

Lord  Kirdoch, — But  its  present  state  does  not  shew  what 
its  condition  was  in  1 859  ? — No ;  not  in  the  smallest. 

Mr  PcUton. — I  think  you  told  us  just  now  that  you 
had  a  barley  crop  following  the  potato  crop  in  Closehead  ? 
— ^Yes. 

Now,  would  you  just  tell  us  what  sort  of  crop  that  was  ? — 
It  was  a  very  poor  crop ;  it  would  scarcely  cut. 

What  did  you  attribute  that  to  ? — To  tne  poor  state  of  the 
field. 

Now,  we  pass  on  to  Wilk  Park.  Can  you  tell  us  what  the 
contents  of  Wilk  Park  are  ? — About  20  acres. 

Well,  how  much  of  that,  or  is  there  a  portion  of  it,  in 
braes  or  steep  ground  ? — ^Yes. 

Will  you  teU  us  exactly  what  portion  of  that  20  acres  is 
steep  ground !—  About  7  or  8  acres  on  the  south  side  of  the 
field. 

Is  it  very  steep  ? — Yes,  very  steep. 

Is  it  too  steep  for  the  purpose  of  cultivating  potatoes  on 
it,  in  your  opinion  ? — It  is  all  too  steep,  but  there  is  about  3 
or  4  acres  which  have  never  been  ploughed  at  all. 

Lord  Kinlock, — ^Did  you  never  plough  them  yourself? — 
Not  the  4  acres. 

Mr  Patton, — ^You  say  you  did  plough  them,  however  ? — 
I  have  ploughed  the  7  or  8  acres. 

Well,  will  you  tell  us  what  crop  you  had  from  them  ?— We 
had  turnips  for  the  first  year. 

Were  you  able  to  carry  away 'these  turnips!— No,  de- 
cidedly not. 

You  had  to  eat  them  off  without  driving  away  ? — ^Yes. 
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Lord  Khdoch, — You  say  3  or  4  acres  never  were  ploughed  ?     J-  ^^^^ 
Is  that  out  of  the  7  or  8  acres  ? — ^We  never  plougned  the  3 
or  4  acres. 

Then  it  is  the  remainder  of  the  7  or  8  that  you  grew 
turnips  on  ? — Yes. 

You  could  not  carrv  them  away !  Was  that  from  the 
steepness  of  the  OTound  ? — Yes,  my  lord. 

MT  Patton. — ^Then,  what  objection  woidd  there  have  been 
to  the  growing  of  potatoes  upon  that  steep  part  of  the 
ground ! — It  could  not  be  worked. 

Well,  what  do  you  mean  by  worked ! — It  would  have  been 
all  spurred  up  by  opening  drills,  &c. 

Besides  the  diflBculty  in  carting  them  away ! — Yes. 

Have  you  seen  an  empty  cart  taken  up  that  steep  ? — Yes. 

What  horse-power  do  you  require  to  take  it  up  ? — Well,  it 
takes  a  good  horse  to  ^o  up  with  a  single  cart  empty. 

A  great  struggle  as  it  were  ? — Yes. 

Did  you  see  much  appearance  of  dung  in  that  field  ? — No, 
I  saw  no  appearance  of  it. 

You  were  told  that  dung  had  been  put  on  by  Mr  Miller ! 
—Yes. 

Did  he  tell  you  that  any  had  been  put  upon  that  steep 

Sortion  of  the  field  ?—  No,  ne  told  me  that  the  fiat  had  been 
unged,  but  not  the  steep  part. 

What  did  you  rear  upon  that  field  in  1869! — Swedish 
turnips  on  the  flat,  and  yellow  turnips  on  the  brae. 

Now,  in  order  to  get  your  turnip  crop  from  the  braes,  did 
you  put  any  manure  on  them! — ^Yes,  Robinson's  manure 
from  jDunbar. 

And  what  did  it  cost  you  ? — ^I  could  not  say  just  now.  This 
manure  is  dissolved  bones. 

How  much  did  you  put  on ! — ^About  6  or  6  cwt.  per  acre. 

And  did  you  manure  the  flat  portion  of  that  field! — ^Yes. 

What  did  you  manure  it  with  ? — 5  or  6  cwt.  of  Townsend's 
manure. 

Lord  Kinloch. — Where  did  you  put  the  6  or  6  cwt.  of 
dissolved  bones  ? — On  the  steep  part,  and  Townsend's  manure 
on  the  flat  part 

Mr  Patton. — Was  that  a  difterent  kind  of  dissolved  bones ! 
— ^A  different  kind. 

You  considered  that  absolutely  necessary  in  addition  to 
the  fium-yard  manure  that  was  there  ? — ^Yes. 

Now,  what  sort  of  crop  did  you  get  from  that  ? — ^A  very 
poor  crop. 

To  what  do  you  attribute  the  failure  of  the  crop  put  in  that 
park ! — ^The  *  drouthy '  season. 
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J.  Clark.  Is  that  park  also  of  a  gravelly  nature?— Yes,  it  is  nearly 
the  same  as  the  other,  but  scarcely  so  bad. 

Does  that  extend  to  the  whole  flat  portion  of  the  ground  ? 
—Yes. 

Full  of  gravel  ?— Yes. 

What  time  did  you  put  in  your  Swedes  ? — ^I  could  not  say 
positively. 

Were  they  late  that  year  ? — No,  they  were  not  extra  late. 

Then  the  drought  accounted  for  the  failure  in  your  opinion 
at  the  time  ? — ^Yes. 

Now,  having  regard  to  the  quality  of  that  particular  field, 
and  to  the  particular  season  of  1859,  do  you  conceive  it 
possible  that  a  profitable  crop  of  potatoes  could  be  taken  ofi 
It! — I  don't  think  it 

Did  you  do  anything  to  Wilk  Park  after  you  entered  ? — 
Very  litUe ;  there  has  been  lime  laid  on  it,  but  I  could  not 
state  the  quantity.    It  was  all  done  at  different  times. 

Now,  then,  we  come  to  Backhill  Park.  What  is  the  extent 
of  that  field  ? — About  26  acres. 

In  what  kind  of  state  did  you  find  that  field ! — In  a  very 
bad  state. 

Was  there  any  portion  of  it,  in  its  then  condition,  fitted 
to  grow  potatoes,  m  your  opinion  ? — There  was  5  or  6  acres 
might  be  grown  along  the  top. 

But  with  reference  to  the  rest  of  the  field  ? — It  was  in  the 
worst  condition  I  ever  saw  a  field. 

Will  you  tell  us  exactly  in  what  state  it  was  ? — It  was  that 
wet  that  it  was  never  made  into  turnips,  and  the  rest  of  it  was 
that  dirty. 

Lord  Kirdoch. — You  made  an  attempt  at  turnips  ? — ^Yes. 

Mr  Patton, — But  a  very  unsuccessful  one,  with  all  the  dry 
weather  ? — ^Yes. 

But  the  crop  was  a  failure  ? — One  half  of  the  field  was 
fair,  but  the  other  half  we  got  nothing  from  at  all. 

Was  that  upon  the  wettish  part  of  the  field,  or  the  good  part  ? 
— ^The  Swedes  were  on  the  wet  part — ^it  was  an  entire  failure. 

Was  there  a  good  deal  of  couch  grass  growing  in  the  field  ? 
— Yes,  tremendous  bad. 

Excepting  the  wet  part  of  6  or  6  acres  ? — ^Yes, 

Lord  Kirdoch. — Wnat  is  couch  grass? — It  is  grass  with 
little  nuts  and  a  long  rack. 

Mr  Patton. — It  is  a  very  vicious  kind  of  weed,  isn't  it! — ^Yes. 

What  state  does  it  shew  the  soil  to  be  in  when  it  grows  ? — 
A  poor,  run  out,  impoverished  condition. 

Now,  what  sort  of  condition  is  that  field  in  now  ? — It  is  not 
in  a  good  state  yet ;  but  it  is  certainly  a  great  deal  better. 
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What  have  yoa  done  to  it  ? — ^Drained  the  under  part  and     J.  ciArk. 
wet  part. 

When  was  that  done!— In  1860. 

In  order  to  get  that  crop,  what  dung  did  yon  put  upon  the 
field! — ^We  dunged  it  with  nearly  all  the  dung  tJiat  we  got 
&om  Mr  Miller,  and  also  3  cwt.  of  guano  per  acre.  About 
£160  worth  of  dung  was  put  on  it. 

Now,  what  would  you  nave  thought  of  a  tenant  taking  a 
crop  of  potatoes  off  that  field  in  that  year  ? — I  would  have 
thought  he  was  mad. 

You  would  not  have  thought  of  it  yourself! — No. 

Lord  KivlocK, — ^He  must  have  been  mad  to  think  of  taking 
a  crop ;  still  more  mad  if  he  had  attempted  it  ?— Yes,  my  lord. 

Mr  PaUon. — Is  that  field  now  in  anything  like  the  state 
it  was  in,  so  that  anybody  could  judge  from  its  present  con- 
dition as  to  its  capacity  for  growing  potatoes  m  1859  ? — 
Certainly  not. 

You  found  potatoes  much  more  difficidt  to  grow  upon 
these  fields  than  turnips! — We  never  grew  any  but  for  our 
own  usa 

You  did  not  consider  it  a  potato  growing  ferm  ? — No. 

Lcrd  KifUoch. — ^Did  you  only  grow  potatoes  for  your 
servants  ? — ^Yes,  with  the  exception  of  one  lot,  we  grew  them 
for  our  own  servants. 

Mr  PatUm. — ^That  is  yourselves  and  your  hinds! — Yes. 

Lord  KirUoch, — What  was  the  one  lot! — We  had  about 
11  acres  in  1860,  and  sold  them  to  Mr  M'Dougall  at  Leith. 

In  what  field  was  that  ? — Two  fields  on  Oldhamstocks. 

But  not  any  of  the  four  fields  in  question ! — No. 

Were  they  better  fields  then  ? — ^Yes,  a  great  deal. 

What  kind  of  crop  was  that  ? — I  could  not  say.  I  sold 
them  by  the  acre. 

On  ttte  ground  ?-Yes,  my  lord. 

And  you  cannot  say  whether  it  was  a  good  crop  or  not  ? — 
I  could  not  say  what  quantity  it  was. 

What  did  you  sell  them  for  by  the  acre! — jei6  per  im- 
perial acra 

That  was  the  only  lot  of  potatoes  you  ever  grew  for  sale? 
— ^Yes,  my  lord. 

Mr  Patton, — ^You  would  never  think  of  growing  potatoes 
upon  that  field,  even  with  all  your  improvements  upon  it ! — 
No. 

I  believe  1860  was  a  very  high-priced  year  ? — Yes. 

It  was  the  case  that  the  whole  potatoes  in  England  failed ! 
—I  sold  them  about  Qie  beginning  of  harvest,  and  I  never 
inquired  after  them  any  more. 
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J.  Clark.        Now,  we  coioe  to  Hempy  Shot.    Is  there  any  portion  of 
that  field  which  is  steep ! — Yes. 

It  contains  42-58  acres.  How  much  of  it  I — There  is  about 
25  acres  level  and  13  steep,  and  4  never  been  ploughed  at  all. 

Is  that  portion  which  has  never  been  ploughed  under 
whins  ? — ^Whins  and  trees. 

Now,  with  reference  to  the  steep  parts,  are  there  portions 
somewhat  less  steep  than  others ! — ^x es,  there  are  about  7  or 
8  acres. 

Now,  how  much  of  that  steep  portion  do  you  think  is 
arable  ground,  and  safe  and  proper  to  plough  ? — ^About  7  or 
8  acres. 

Lord  Kinloch. — Do  you  mean  that  you  have  never  ploughed 
them  yourselves  ? — We  have  ploughed  them. 

And  what  is  your  experience  in  ploughing  them  ? — ^We 
laid  it  all  in  grass,  because  we  found  it  did  not  pay. 

And  the  remainder  of  the  13  acres  ? — Yes,  my  lord. 

Mr  Patton. — Then  you  have  laid  it  down  permanently 
in  pasture  as  the  proper  crop  fitted  for  it?  Have  you  divided 
it  from  the  rest  of  the  field  ? — Yes. 

By  what  ? — ^A  wire  fence. 

What  appeared  to  you  to  be  the  objections  to  ploughing 
up  that  part  of  the  braes? — Because  they  could  not  be 
ploughed  scarcely. 

It  was  an  effort  I—  They  had  to  be  ploughed  cross-wise : 
it  was  impossible  that  the  horses  could  go  up. 

'  Now  then,  with  reference  to  the  condition  of  that  field, 
what  sort  of  state  was  it  in  when  you  entered  ? — One-half  of 
the  field  was  in  very  fair  order,  and  the  other  half  very  bad. 

Now,  when  you  are  speaking  of  the  half  of  the  field  being 
in  good  order,  and  the  other  very  middling,  do  you  mean  to 
speak  of  the  level  portion  ? — Yes,  the  level  portion. 

Was  the  level  portion  in  a  £air  condition,  or  nearly  all  in 
good  condition  ? — ^With  the  exception  of  perhaps  5  or  6  acres. 

Then  about  20  acres  was  in  good  condition  and  all  the 
rest  in  bad  condition  ? — Yes. 

Then,  with  reference  to  that  portion  of  thejevel  part  of  the 
field  in  good  condition,  do  you  think  potatoes  might  have 
been  grown  upon  it  ? — ^Yes. 

Have  you  had  potatoes  upon  one  portion  of  that  field  ? — 
Our  servants  had  them  on  the  west  side  of  the  field. 

With  what  success  ? — ^I  could  not  say ;  I  believe  they  were 
a  poor  crop. 

Had  you  any  yourself  at  an v  time  ? — We  had  nine  drills. 

In  what  sort  of  state  were  tney !— I  could  not  say.  I  did 
not  see  them  taken  off. 
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Do   you  think  it  was  a  paying  crop  ? — I    don't   think     J*  <^^»*^' 
it  was. 

Now  you  found  that  field  in  grass,  I  think ! — Yes. 

Were  there  sheep  pastured  in  it  up  to  Whitsunday  ? — Yes, 
I  believe  they  pastured  it  up  till  the  26th  May. 

That  is  the  old  term ! — Yes. 

Now,  whose  sheep  were  pastured  there  ? — Chimside's  of 
Hoprig.    It  was  set  to  him  by  Mr  Miller. 

And  what  sort  of  crop  did  you  get  off  it ! — None  at  all 
scarcely. 

Been  all  grubbed  up  had  it,  or  was  it  a  bare  field  i — It  was 
completely  eaten,  and  the  '  drouth '  set  in. 

Lord  Kvrdoch* — ^What  did  you  do  with  it  ? — ^We  pastured  it. 

Mr  PatUm, — But  without  getting  very  much  pasture  for 
your  sheep  ? — Yes. 

Hadn't  you  to  take  them  off? — We  only  put  seven  score 
and  ten  sheep,  and  eight  cattle  and  fourteen  horses,  on  114 
acres,  and  we  had  to  turn  the  half  of  them  back  into  Long- 
formacus. 

Within  a  few  weeks  after  you  put  them  on  ? — ^Yes,  we  gave 
them  a  fortnight  or  three  weeks^  rest  after  Whitsunday. 

And  how  long  were  the  sheep  on  before  you  took  them  off? 
— Well,  I  could  not  say. 

What  kind  of  seeds  had  the  field  been  sown  down  with  ? — 
With  rye-grass  and  red  and  yellow  clover. 

Now,  how  were  you  off  in  that  district  for  labour ! — Very 
bad. 

Can  you  command  any  number  of  persons  easily  in  that 
district! — It  is  almost  impossible  to  get  them  ;  so  much  so, 
that  in  1859  Mr  Miller  had  to  get  a  cot-house  that  we  should 
have  got. 

Generally  speaking,  there  is  no  accommodation  for  a 
number  of  persons  on  this  farm  ? — No. 

Is  there  at  Oldhamstocks  villc^e  any  supply  of  labour  ? — 
There  might  be  one  or  two,  but  that  is  mostly  all. 

Where  could  they  get  labour  ? — From  Dimbar. 

And  the  distance  from  Dunbar  is  ? — 7  miles. 

And  how  far  are  you  from  the  nearest  station  I — 2^  miles. 

From  the  farm-house ! — Yes. 

From  Hempy  Shot  field  how  far ! — 3i  or  4  miles. 

From  Backhill  ?— About  3  miles. 

From  Closehead  ? — About  3^  miles. 

And  from  Wilk  Park  ?— 3i  miles. 

That  is  Innerwick  station ! — Yes. 

What  sort  of  road  is  it  ? — A  very  hilly  road. 

Is  it  a  very  bad  state  of  road  ?— Y  es. 
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J.  CJark.  ifowj  how  many  rakes  a  day  can  you  to  from  Hempy 
Shot  ?— Two  per  day.    We  always  go  two  rSkes. 

Tou  could  not  make  out  three  n&es  a  day ! — ^Yes,  it  could 
be  done  in  summer. 

But  would  be  an  effort  to  do  it  ? — Not  in  the  long  days, 
when  working  ten  hours. 

But  at  that  season ! — No,  we  go  all  single,  but  we  lay  on 
the  lighter  load. 

In  winter  are  there  trace-horses  t — There  are  trace-horses 
in  all  the  farm  places  round  about  that  use  the  same  road. 

Then  in  the  winter  time  you  could  not  go  three  rakes  a 
day  ? — No. 

In  autumn  or  early  spring  in  the  same  way  ? — Not  more 
than  two  rakes. 

Is  there  any  command  of  horse  labour  to  be  had  for  hire 
thereabouts  ? — No,  none. 

That  is  not  to  be  had  at  all  I — No,  none  at  all. 

Pray,  what  provision  was  made  in  the  lease  as  to  the 
houses  that  Mr  Miller  was  to  be  entitled  to  retain  during  the 
autumn  of  1859 1 — He  was  entitled  to  retain  two  cot-houses, 
and  stabling  for  two  pairs  of  horses. 

And  he  retained  a  small  cot-house  besides,  you  say? — Yes. 

Two  cot-houses  and  two  pairs  of  horses ! — ^Yes, 

That  is  not  quite  an  establishment  on  the  hxm  for  manag- 
ing the  labour  and  carting  of  100  acres  of  potatoes! — 
Certainly  not. 

A  very  small  portion  would  require  them ! — ^Yes. 

Now,  can  you  tell  me  this— When  was  Mr  Miller's  labour 
of  sowing  his  white  crop  over? — Well,  I  am  not  certain,  but 
I  think  it  was  the  4th  or  5th  of  May. 

That  was  before  his  sale  i — ^Yes. 

Was  his  staff  of  horses  and  labour  fiilly  occupied  ? — I 
believe  they  were,  but  I  could  not  say. 

There  was  a  good  deal  to  do  in  preparing  the  half  of  the 
fiarm  for  white  crop  ? — Yes. 

When  were  you  there  first  at  that  season! — I  was  very 
seldom  there. 

But  were  vou  there  some  short  time  on  the  4th  May  ? — 
No,  my  brother  was  down  sowing  grass  seeds  there  on  that 
/  day. 

Seeing  that  Mr  Miller  was  to  have  half  the  farm  in  white 
crop  in  1859,  was  there,  according  to  the  best  of  your  judg- 
ment as  a  farmer,  enough  fiiUy  to  occupy  the  time  of  his 
servants  and  horses  ? — Yes,  there  was  scarcely  enough  horses 
even  for  what  he  had  to  do  without  potatoes,  or  enough 
hands  either. 
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(koaa-examiTied  hy  Mr  Oifford. — When  did  you  first  m  to     J-  ci«* 
see  the  fann  ? — I  think  it  was  two  days  before  the  time  fixed 
for  receiving  offers. 

How  often  were  you  at  the  fium  before  you  made  the  offer? 
— Once. 

One  visit  was  sufficient  to  enable  you  to  judge,  I  suppose ! 
— My  uncle  was  steward  on  the  mrm  for  fourteen  years 
before. 

What  rent  did  you  offer  ?— ^^944. 

Did  you  make  any  calculation  upon  the  different  fields  in 
bringing  out  the  rent  to  ^944  ? — ^Yes. 

Hive  you  got  that  calculation  ?  Is  it  here  ? — My  brother 
has  it. 

Is  your  brother  here  ? — Yes. 

Did  you  make  the  calculation,  or  your  brother  ? — None  of 
us ;  it  was  done  by  my  uncle. 

Did  you  concur  in  it,  so  far  as  your  judgment  went  ? — 
Yes. 

Was  there  a  sum  of  rent  per  acre  put  on  each  particular 
field,  varying  according  to  the  quality  ? — ^Yes. 

Includmg  the  four  fi^ds  that  you  have  spoken  to,  of  course  ? 
— Yes. 

Did  you  think  these  four  fields  worse  than  the  rest  of  the 
fiemn ! — No,  there  are  other  fields  as  bai 

Were  the  four  fields  worse  or  better  than  the  average  of 
the  farm  ? — Scarcely  up  to  the  averaga 

But  near  it  ? — Yes. 

Who  went  over  the  fields  with  you ! — My  uncle. 

Did  Mr  Miller,  or  any  of  his  people  ? — No. 

Did  you  see  Mr  Miller'^s  lease  beiore  the  offer  ? — No. 

Did  you  inquire  into  its  terms  before  offering  ? — No. 

Did  you  offer  under  the  printed  conditions  whichMr  Hunter 
had  issued  ? — ^Yes. 

Did  you  agree  to  all  these  particulars  ? — To  some  of  them. 

Which  did  you  object  to? — ^I  could  not  say  just  now. 

I  will  shew  you  them  ?— No,  unless  I  had  the  leasa 

Look  at  these — (shewn  printed  conditions  No.  11  of  pro- 
ces&)  BEave  you  got  the  lease  in  your  pocket  ? — It  is  at  home, 
my  copy. 

Were  you  told  to  bring  it? — No. 

Were  you  told  to  leave  it  at  home  ? — No. 

Look  at  these  particulars :  Can  you  say  which  of  these 
particulars  you  did  agree  to  ?— No,  I  can*t 

But  some  of  them  were  not  agreed  to  ? — Yes. 

Now,  did  you  make  any  inquiry  at  the  landlord  before 
this,  how  much  grass  and  fidlow  you  were  to  get  ? — No. 
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J.  curk.  How  much  did  you  expect  to  get ! — I  expected  to  get  the 
fifth  shift  at  any  rate— to  farm  the  land  upon  the  fifth 
shift. 

Lcyrd  Kirdoch. — The  fifth  shift  is  a  fifth  part  of  the  whole 
farm ! — ^We  expected  to  get  three-fifths. 

Mr  Oifiord. — Under  tne  fifth  shift  you  expected  to  get 
three-fifths  of  the  whole  farm  ?  How  much  did  you  expect 
to  get  ? — I  expected  to  get  two-fifths  in  grass  and  one-fiftn  in 
fallow. 

One-fifth  in  fallow — that  is  120  acres  in  fallow  and  240 
acres  in  grass ! — I  did  not  calculate  that. 

When  you  looked  at  the  farm,  did  you  see  that  there  was 
240  acres  for  you  to  get  ? — ^At  that  time  there  was. 

In  January ! — Yes. 

How  do  you  make  out  that  ?  Where  was  it  ? — I  could  not 
say  Just  now. 

You  had  a  plan  of  the  farm,  hadn't  you  ? — ^Yes. 

Well,  did  you  go  over  the  plan  of  the  farm,  and  make  out 
that  there  was  240  acres  of  grass  ? — Yes,  there  was  more  than 
that  at  that  time. 

That  was  in  January  ? — Yes. 

Did  you  get  that  240  acres ! — No. 

How  mudi  grass  did  you  actually  get  ? — About  140  acres 
or  thereabouts.' 

What  became  of  the  other  100  ?— Mr  Miller  had  them  in 
white  crop. 

Mr  Miller  ploughed  it  up  after  that,  and  made  white  crop 
of  it  ?— Yes. 

Did  you  object  to  that  ? — No,  it  was  all  done  before  I  erer 
knew  anything  about  it. 

Did  you  complain  of  it  to  your  landlord  ? — No. 

Why  ? — Because  the  interaict  was  granted,  and  a  lawsuit 
was  going  on  before  I  ever  heard  anytning  about  it. 

Was  tb^t  any  reason  for  not  complaining  to  your  landlord, 
when  you  only  got  140  instead  of  240  acres  ? — ^Yes. 

Were  you  quite  satisfied  ? — Yes,  perfectly  satisfied. 

Whose  instance  was  the  interdict  at  ? — 1  could  not  say. 

Could  you  not  tell  whether  it  was  Mr  Miller  that  was  in* 
terdicting  the  landlord  I — I  beUeve  that  it  was  Mr  Hunter 
interdicting  Mr  Miller. 

Do  you  know  what  the  interdict  was  to  interdict  him  from  ? 
— Taking  100  acres  of  black  crop. 

And  were  you  quite  satisfied  with  the  interdict  against 
taking  100  acres  of  black  crop,  as  giving  you  all  your  rights  ! 
—No. 

You  wanted  three-fifths  of  the  &rm,  and  you  only  got  two- 
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sixths,  besides  the  100  acres  for  black  crop  ? — J  could  not     J«  cnvk. 
say  the  quantity  just  now. 

Tou  were  not  satisfied  with  the  100  acres  then.  Why  did 
you  not  complain  to  the  landlord  P — Because  we  considered 
there  was  plenty  of  time  once  this  case  was  settled  up. 

Plenty  of  time  to  do  what  ? — To  complain  to  the  landlord. 

How  long  did  you  expect  the  case  to  last  ? — I  could  not 
say ;  I  have  no  knowledge  of  lawsuits. 

Do  you  think  there  is  plenty  of  time  yet  ? — Well,  it  might 
last  for  other  five  years. 

Have  you  ever  complained  ,to  the  landlord  that  you  got 
too  little  grass  ? — No,  never. 

Have  you  paid  your  rent  to  him  f — I  have. 

Without  complaint! — ^Yes. 

Now,  you  told  us  you  expected  to  get  240  acres  of  grass, 
and  120  acres  of  fallow;  that  is,  two-fifths  and  one-fifth. 
Did  you  get  120  acres  of  fallow  ? — I  believe  I  got  more. 

How  much  ? — I  could  not  say  the  quantity,  but  I  think 
I  got  more  than  that. 

You  got  the  100  acres  that  Mr  Miller  wanted  to  take  a 
black  crop  off? — ^Yes. 

How  much  more  besides  that! — Other  four  fields. 

Give  me  a  guess  how  much  there  might  be  ? — I  believe 
there  was  about  60  or  70  acres  more. 

When  did  you  first  hear  that  Mr  Miller  demanded  a  right 
to  take  100  acres  of  black  crop  ? — It  was  very  shortly  before 
Whitsunday  that  I  heard  about  it. 

Was  it  before  or  after  the  interdict,  do  you  know? — It 
would  be  after,  I  think,  but  I  could  not  say. 

Did  you  go  to  your  landlord  then ! — No. 

Did  ne  come  to  you ! — No. 

Did  you  not  make  an  arrangement  with  your  landlord 
about  that  question ! — No ;  I  spoke  to  Mr  Latta,  and  says  he 
to  me,  *  If  you  don't  get  it  you  will  get  an  equivalent  for  it.' 

Who  is  Mr  Latta! — He  is  managing  clerk  to  Messrs 
Hunter,  Blair,  and  Cowan. 

And  you  saw  him  about  it  ? — Yes. 

If  you  did  not  get  the  100  acres  Mr  Miller  claimed,  you 
woula  get  an  allowance  for  it ;  did  that  satisfy  you ! — Yes ; 
that  is  to  say,  if  we  did  not  get  the  100  acres  Mr  Aiiller 
claimed,  we  would  expect  the  £5  an  acre  which  Miller 
would  have  to  pay  for  miscropping. 

Did  Mr  Latta  assent  to  that! — ^Yes,  but  there  was  no 
written  agreement  of  it. 

But  he  agreed ! — ^Yes. 

Now,  when  did  Mr  Latta  agree  to  give  £5  an  acre  when 
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J.  Clark,  you  did  not  get  the  fields ! — I  could  not  say ;  it  was  after 
the  offer  was  accepted,  but  before  I  entered 

That  was  before  the  lease  was  made  out,  I  suppose! — ^Yes. 

Before  any  lease  was  signed  ? — Yes. 

Have  you  any  claim  upon  the  landlord  under  that  agree- 
ment ?— I  believe  not  now. 

Because  you  got  the  fields  ? — Yes. 

If  you  had  not  got  the  fields  you  was  to  have  got  that 
<£^500? — Yes ;  I  think  my  brother  and  I  said  that  we  would 
let  him  have  the  whole  break  for  jE'SOO. 

Was  that  agreed  to !~  Certainlv ;  I  offered  to  take  ^^300. 

He  agreed  to  give  you  £50h  if  you  did  not  get  the  fields ! 
— We  offered  them  that  day  before  we  left  for  «l^300 ;  because 
we  considered  that  .f  300  was  more  than  we  could  have  made 
off  the  fields  that  year. 

Did  you  think  he  was  giving  you  too  much  ? — We  said  to 
him  that  if  there  was  to  be  any  dispute,  rather  let  Mr  Miller 
have  them  and  we  would  take  ^300. 

That  was  after  he  agreed  to  give  you  ^500.  Now,  had 
you  any  dispute  witJi  Mr  Miller  as  to  when  you  were  to  get 
possession ! — Yes. 

What  was  that  about  J — I  wrote  to  the  contractors  for 
drains  in  the  district  to  get  in  estimates  for  cutting  them, 
and  when  I  went  I  got  notice  from  Mr  Miller  that  he  would 
not  allow  us  to  take  possession  of  the  field  to  drain  it  unless 
we  gave  him  £50. 

That  was  before  the  term  ? — Yes. 

You  wanted  possession  before  the  term,  and  he  would  not 
allow  you  ? — Yes. 

Did  you  see  Mr  Miller? — Yes. 

Were  there  some  high  words  passed! — No,  not  at  that 
time. 

What  were  the  high  words  about ! — He  offered  to  let  us 
have  all  the  dung  in  his  possession,  and  not  to  pay  anything 
for  it,  if  we  would  reap  his  crop  and  ask  nothing  K>r  it 

How  did  that  lead  to  high  words  ? — ^At  his  saae  he  told  us 
that  he  would  not  let'  us  have  the  dung  which  we  were 
entitled  to  at  half-price. 

Was  he  wanting  more  than  that! — ^No. 

There  was  a  quarrel  ? — ^Yes. 

Now,  you  say  you  have  never  cultivated  potatoes,  except 
12  acres,  I  think,  for  sale  ? — ^About  1 1  acres. 

Why  have  you  not  done  that ! — Because  we  found  them 
not  so  suitable,  and  we  were  restricted  by  the  leasa 

You  are  not  allowed  to  grow  potatoes ! — No,  no  more  than 
what  is  consumed  upon  the  farm. 
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That  is  the  terms  of  your  bargain  ?— Yes.  J-  cu^ 

You  cannot  grow  more  than  what  is  oonsomed  on  the 
farm  ? — ^No. 

Then  when  were  you  allowed  to  grow  the  11  acres  f — We 
asked  Mr  Hunter  liefore  we  planted  them,  as  we  had  so 
much  fiEkllow  that  year. 

You  asked  special  permission  to  do  so  ? — ^Yes. 

Then  you  put  them  in  what  you  call  fallow  ? — Yes. 

Did  they  pay  that  year,  these  11  acres! — ^Yes,  we  had  a 
small  profit. 

You  got  ^C^l  6  an  acre,  and  the  purchaser  lifted  them  ? — Yes. 

Who  was  the  purchaser ! — Mr  M^Dougall  of  Leith. 

Did  he  send  his  laboureis  to  lift  them  ? — No. 

Did  you  furnish  the  labour ! — Yes. 

And  were  you  paid  for  it? — For  everything  but  the  taking  up. 

I  am  not  quite  sure  whether  you  mentioned  the  time  of 
the  year  when  you  sold  those  11  acres? — It  was  some  time 
after  the  harvest 

In  the  early  part  of  the  year  1 860 ! — I  beUeve  it  was,  but 
I  could  not  say. 

Can  you  say  whether  the  prices  were  higher  in  the  autumn 
of  1860  than  m  the  early  purt  of  1859  ?— I  could  not  say. 

Now,  you  said  that  you  did  not  know  the  quantity  per 
acre,  because  you  sold  them  on  the  ground ;  but  didn\  you 
estimate  or  see  what  was  taken  up ! — ^Inave  heard  M^Dougall^s 
foreman  say  that  he  estimated  tnem  at  22  bolls. 

But  didn't  you  see  the  carts  yourself!  You  carted  them 
down.  Are  you  not  able  to  juclge  from  that  what  produce 
there  was !— No. 

Give  me  the  names  of  the  fields  you  had  these  potatoes 
upon ! — ^Wester  Millcroft  and  Hungeredge. 

Now,  you  said  that  land  prepared  for  turnips  you  consider 
Mow  ?— Yes. 

Is  that  called  fallow  in  your  part  of  the  country !— Always. 

In  Lauderdale  ? — Yes. 

Do  you  know  if  it  is  called  fieillow  in  other  places  ? — I  believe 
it  is. 

Did  you  ever  see  Mr  Miller's  lease  ? — Not  until  after  the 
Whitsunday. 

Until  after  you  entered  ? — Yes. 

When  should  potatoes  be  planted! — Generally* planted  in 
ApriL 

All  April !- Yes. 

Except  in  the  case  when  you  planted  in  the  year  1859,  did 
you  ever  plant  so  late  as  15th  May  ?^I  coula  not  say  any- 
thing about  that. 
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J.  Clajk.        I  think  you  planted  them  on  the  18th  or  19th  May ;  that 
is  before  the  term  is  it  not? — Before  the  old  term. 

Then  you  did  get  in  before  the  old  term ! — We  got  an 
order  to  enter  on  the  15th. 

And  you  got  in  on  the  loth,  did  you  ? — No. 

When  did  you  get  in  ?— The  1 7th  or  18th. 

And  proceeded  to  plant  immediately  ? — Yes. 

Was  the  ground  quite  fit  for  it  ? — We  ploughed  it,  and 
grubbed  it  aner  we  got  in. 

Did  you  manure  it  too  ? — Yes. 

Are  potatoes  grown  in  neighbouring  farms  to  this  ? — ^Yes ; 
Palmerton  is  the  largest  grower  in  the  district 

Any  other  farms  in  the  neighbourhood  on  which  they  are 
grown  ? — A  little  on  Cocklaw,  and  also  on  Branxton. 

Now,  about  these  four  fields :  Did  you  pay  particular  at- 
tention to  these  four  fields  more  than  to  the  oUier  fields  on 
the  ferm  ? — Yes. 

At  the  time  of  offering  ? — No. 

When  was  your  attention  particularly  called  to  them? 
— ^Afber  we  had  heard  of  the  dispute  that  was  to  be  about 
them. 

Can  vou  say  what  rent  you  put  upon  Closehead  Park,  which 
is  the  nrst  one  ? — Yes. 

How  much ! — £1  per  acre. 

When  you  said  you  did  not  take  potatoes  from  it  for  sale, 
did  you  plant  any  potatoes  for  sale  ? — No. 

Was  that  because  you  were  restricted  ? — Yes,  principally. 
.   Was  there  any  other  reason ! — We  had  not  time. 

Too  late  ?— Y  es. 

Could  that  field  have  grown  potatoes  if  you  had  not  been 
restricted ! — Not  to  make  a  profit  that  year. 

Because  you  were  too  late  ? — No,  but  there  was  such  great 
*  drouth.' 

Could  you  have  grown  potatoes  any  other  year  ? — In  a  wet 
season  they  might  have  been  grown  to  profit. 

But  you  thiiu:  1859  was  too  dry  a  season ! — Yes. 

Was  it  dry  on  your  farm  ? — Ye& 

DriOT  on  your  farm  than  on  any  other ! — ^I  don^t  suppose  so. 

Would  it  not  affect  potatoes  elsewhere  as  well  as  at  your 
place ! — ^Yes ;  but  perhaps  not  to  the  same  extent,  as  the  soil 
is  different. 

Was  1859  a  good  year  for  potatoes  ? — ^I  could  not  say. 

Don't  you  remember  ? — No. 

Now,  you  said  that  potatoes,  in  your  experience,  in  that 
field  was  a  scourging  crop.  Are  potatoes  a  scourging  crop 
to  any  field! — Generally  it  is  ;  always  with  us. 
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You  only  know  by  the  potatoes  grown  for  your  own  nse  ?     J-  cwk. 
— Yes. 

And  the  11  acres  which  were  grown? — Yes. 

Are  they  more  exhausting  than  a  white  crop  ? — ^I  could 
not  say  as  to  that,  but  I  suppose  they  ara 

Are  they  more  exhausting  than  beans ! — I  could  not  say ; 
I  never  grew  beana 

Do  you  grow  black  crops  at  all! — Not  until  this  year. 
We  had  3  or  4  acres. 

Of  what  ^— Beans. 

What  have  you  made ! — ^I  could  not  say,  as  ihey  are  not 
thrashed  yet. 

Agood  crop ? — ^Yes,  a fidr  cropj. 

What  field  was  that  on? — Springfield  Damhead  I  think, 
but  I  am  not  yery  sure. 

Did  you  not  have  1 7  bolls  an  acre  ?  Could  you  not  estimate  ! 
— I  should  suppose  they  would  be  near  that. 

And  what  is  the  price ! — ^I. could  not  say,  as  none  of  them 
are  sold. 

But  don^t  you  know  the  market  price  ? — No. 

Can  you  tell  me  the  market  price  of  beans ! — No. 

Give  us  an  idea  of  it ;  we  don^t  want  it  to  a  penny ! — I 
suppose  about  30s.  a  quarter,  the  last  that  I  saw ;  that  is  2 
bolls. 

Now,  you  say  that  part  of  Wilk  Park  is  in  braes  ? — Yes. 

That  is  7  or  8  acres,  of  which  3  or  4  were  never  ploughed 
at  all  ? — Yes,  never  to  my  knowledge. 

Weren't  they  ploughed  in  1859  ? — No,  they  were  all  whins, 
and  very  strong  in  1859. 

That  is  the  3  or  4  acres !— Yea. 

Were  the  rest  of  the  7  or  8  acres  ploughed  in  1859  ? — ^Yes. 

Just  the  same  as  the  rest  of  the  field  ? — Yesi. 

What  rent  did  you  put  upon  that  field  ? — ^The  same  as  the 
other,  £1. 

You  had  all  that  field  I  think  in  turnips  in  1859  ? — Yes. 

The  portion  of  that  field  that  had  been  dunged  by  Mr 
Miller  was  the  flat  part  ? — ^Yes. 

How  much  manure  did  you  put  into  the  flat  part  that  had 
been  dunged  ? — ^About  5  cwt  of  Townsend's  manura 

And  what  kind  of  a  crop  of  turnips  did  you  get  ?-A  very 
poor  crop. 

Why ! — ^The  season  was  that  dry. 

Was  it  a  bad  season  for  turnips  upon  dry  land  there  ? — 
Yes,  upon  all  dry  land. 

You  said  that  Wilk  Park  was  a  better  park  than  Closehead. 
You  put  the  same  rent  upon  it  i — Yes. 
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J.  Clark.        But  you  have  since  found  that  it  was  better  ? — Yea 

Now,  the  next  field  you  mentioned  is  Backhill  Park.  What 
rent  did  you  put  upon  that? — 25s. 

It  is  a  oetter  field  than  either  of  the  other  two ! — Yes. 

You  have  not  drained  that  field  ? — ^The  under  part  o(  it  is 
drained. 

Is  that  the  comer  of  it  ? — Yes. 

How  much  of  it  ? — 7  or  8  acres  I  think. 

Now  you  said  that  it  was  not  fit  for  potatoes  in  1859;  why! 
— Part  was  that  wet,  and  part  that  dirty,  that  I  never  saw  the 
like  of  it»  with  the  exception  of  5  or  6  acres  along  the  top  of 
the  field. 

How  much  was  wet!  Was  it  the  7  or  8  acres? — ^No,  that 
hardly  included  all. 

Could  you  not  grow  potatoes  on  the  undrained  part  of  that 
field?— No. 

In  your  opinion  it  is  not  fit  for  potatoes  ? — ^Yes. 

I  don't  thmk  you  hare  ever  tried  potatoes  there  ? — No. 

Have  you  ever  grown  any  potatoes  upon  that  field  for  your 
own  use? — I  never  tried  them. 

You  said  that  part  of  the  tunup  crop  was  good — ^which 
part  was  it,  the  wet  or  the  dry  ? — ^Tne  dry  part. 

Then,  it  was  not  too  dry  a  season  for  the  dry  part  of  that 
field  ? — No,  it  was  a  deeper  soil  that  field. 

Then  Hempy  Shot.  You  told  us  that  there  were  13  acres 
of  that  steep,  and  4  not  jdoughed  at  alL  Wasn^t  it  all 
ploughed  when  you  saw  it  in  1859 ! — No ;  4  acres  never  had 
Deen  ploughed  by  any  person. 

Are  you  sure  !-^ Yes. 

Were  they  not  in  grass  too  ? — No ;  they  were  all  grown 
up  with  trees  and  whin  bushes. 

The  other  13  were  ploughed  ? — Yes. 

Now,  was  the  grass  in  Hempy  Shot  as  full  grass  as  you 
would  have  expected  to  have  been  sown  down  widi  the 
previous  crop  ? — No. 

Had  he  been  sparing  in  the  seed  ? — Yes ;  there  was  no 
white  clover  sown  m  it. 

Isn't  it  usual  to  have  white  clover  sown  ? — ^I  suppose  it  is. 

Did  you  ever  ask  the  reason  why  that  was  not  done  in 
that  year  ? — Yes. 

Who  did  you  ask  ? — Mr  Miller. 

What  did  he  say  ? — He  said  he  was  going  to  take  a  crop  of 
hay  out  of  it 

That  was  after  he  had  claimed  to  take  it  altogether?—- Yes. 

When  was  it  ? — ^At  different  times. 

When  was  it  first  ? — ^I  could  not  say  exactly. 
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Was  it  the  first  time  you  were  at  the  fiurm  I — I  could  not     J.  curL 
say.    He  said  he  was  to  take  potatoes  off  Olosehead  and 
wilk  Park  the  first  time  I  was  at  the  farm. 

Tiy  and  recollect  when? — ^That  was  two  days  before  re- 
ceiving offers  for  the  fiBtrm  in  January ;  but  wnether  it  was 
that  first  time  that  he  told  me  he  was  to  take  a  hay  crop  off 
Hempy  Shot,  I  don't  remember. 

Then  you  knew  that  Mr  Miller  was  to  take  potatoes  off 
Closehead  and  Wilk  Park  ? — Well,  he  mentioned  it ;  but  I 
don't  think  he  meant  it. 

Did  you  think  it  was  joking  on  his  part  ? — ^Yes. 

Lcnra  Kvnloch. — It  was  so  ridiculous ! — ^Yes. 

Mr  Clifford. — Did  he  look  like  he  was  joking? — ^Yes;  I 
told  him  I  was  going  to  see  Captain  Hunter,  and  he  asked 
me  if  I  would  not  tell  him. 

Did  that  look  like  joking? — Well^  it  looked  like  as  if  he 
had  no  right  to  it,  at  least. 

Now«  (udn't  he  seem  quite  serious,  and  you  thought  he 
would  be  stopped  ? — No,  I  did  not  think  so. 

Didn't  you  say  that  you  thought  he  would  have  to  be 
stopped  I — Or  have  to  pay  damacfes  for  it. 

How  did  you  think  it  was  a  joke ! — Because  he  wanted  to 
do  it  without  letting  the  landlord  know. 

Could  he  take  a  crop  of  potatoes  without  letting  the  land- 
lord know  ? — ^No ;  but  perhaps  he  could  have  got  them  planted 
without  letting  the  landlord  know. 

Then  he  was  serious,  for  he  intended  to  do  it  without 

letting  the  landlord  know.     Isn't  that  inconsistent  with  a 

joke  ^— He  did  not  look  very  serious  like  at  any  rate,  and, 

says  he, '  Will  you  promise  not  to  tell  the  landlord  anything 

*  about  what  I  nave  told  you  ?  ** 

And  yet  you  thought  it  was  a  joke? — ^Yes. 

Now  that  was  Closehead  and  Wilk  Park.  Then,  as  to 
Hempy  Shot,  he  said  he  was  to  take  a  crop  of  hay  off  that 
field,  but  you  are  not  sure  whether  it  was  at  that  first  meet- 
inffor  a  subsequent  meeting  i — I  rather  think  it  was  after. 

How  long  after  ? — I  was  tnere  a  fortnight  after,  but  I  could 
not  say. 

And  it  was  either  at  the  first  meeting,  or  beginning  of 
January,  or  within  a  fortnight  after  that,  he  told  it  you.  What 
did  you  say  ? — My  uncle  was  with  us,  and  he  said  he  had 
right  to  do  it  by  his  lease. 

Did  you  think  that  was  a  joke  too  ? — Well,  I  thought  the 
sama 

Did  you  see  Hempy  Shot  that  first  time  in  January,  when 
you  had  gone  over  the  farm  ? — Not  for  a  while. 
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J.  Clark.         When  did  you  next  see  it  ? — I  could  not  say  when  it  was. 

A  good  while  before  your  entry  ? — Yes. 

Had  Mr  Miller  been  making  any  preparations  for  taking 
the  hay  off  it  ? — Not  that  I  am  aware  of. 

Doesn't  it  require  some  preparation  to  take  hay  off  ? — ^You 
require  to  roll  it  down.  Sometimes  it  is  done,  and  some- 
times it  is  not. 

Nothing  of  that  kind  was  done  ? — Not  that  I  am  aware  of. 

He  continued  to  pasture  Hempy  Shot  till  the  term  either 
by  himself  or  by  other  people  ? — Yes. 

And  by  the  time  the  term  came,  you  thought  the  pasture 
was  eaten  pretty  bare  ? — Yes,  it  was  tremendous  bare. 

Did  that  arise,  to  any  extent,  from  not  planting  or  sowing 
sufficiently  the  year  before  ? — It  would  be  partly  that 
-    Was  it  a  cheaper  sort  of  seed  too  ? — I  could  not  say. 

But  it  was  scrimped  ? — ^Yes. 

Now,  have  you  seen  grass  seeds  sown  down  with  white 
crop  and  then'broken  up  ? — Never ;  never  heard  of  it. 

And  if  anybody  said  that  this  was  the  usual  practice,  they 
are  quite  wrong  ? — ^Yes  ;  I  never  heard  of  it  before. 

You  say  you  cannot  tell  how  long  you  had  sheep  upon 
Hempy  Shot  after  the  term ! — No. 

Did  you  let  it  be  in  grass  till  the  end  of  the  year  ?— Yes. 

Did  you  try  sheep  upon  it  more  than  once ! — ^Yes. 

You  had  them  often  down  ? — Yes. 

Until  when ! — The  whole  season. 

After  you  withdrew  them  the  first  time  you  put  them  on 
again  ? — Yes. 

How  long  after! — I  could  not  say;  the  one-half  was  off 
the  farm.  We  were  putting  them  off  and  on,  all  the  season, 
from  one  field  to  another. 

How  long  might  they  be  on  altogether  ? — ^I  have  no  know- 
ledsfa 

Is  Hempy  Shot  a  good  field  for  potatoes  ? — Yes,  it  is  a 
good  field. 

Have  you  grown  potatoes  upon  it! — Potatoes  for  the 
servants. 

What  produce  per  acre  did  you  get  ? — ^I  could  not  say. 

Was  it  a  good  crop  ? — No,  it  was  a  poor  crop. 

What  year  was  that?— It  would  be  m  1861  or  1862. 

Was  there  any  disease  in  that  year ! — No,  there  was  none 
in  that  field,  but  a  bad  crop. 

Can  you  not  give  me  an  idea  of  what  produce  you  had ! — 
No,  the  servants  got  them,  and  none  were  sold. 

Were  they  the  servants'  or  your  own  ? — ^The  servants',  and 
nine  drills  of  our  own. 
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You  said  that  ^ou  thought  Mr  Miller  had  not  force  enough     ^'  ^^i*^- 
to  get  in  his  white  crop  and  also  the  potatoes.     What  force 
had  he  ? — I  think  it  was  six  or  seven  pairs  of  horses,  with 
a  man  to  each  pair,  and  an  extra  hand. 

Had  Mr  Miller  a  neighbouring  £Euin? — ^Well,  he  had  a 
small  bit,  some  10  or  11  acres,  called  Cromwellhall. 

Isn't  it  more! — It  may  be  an  acre. 

And  any  houses  on  Cromwellhall  ? — ^There  is  a  small  inn. 

And  offices? — There  is  a  stable,  I  think,  for  a  pair  of 
horses. 

No  more  t — I  think  that  is  all,  and  a  bam. 

Are  there  not  six  stalls  in  the  stable  ? — ^There  were  not  at 
that  time. 

Isn't  there  that  now  ? — Yes. 

When  was  that  P — ^When  the  new  tenant  got  it. 

Is  there  any  alteration  upon  the  building ! — I  could  not 
say,  but  it  was  altered. 

Was  there  any  alteration  on  the  external  building? — 
No,  I  don't  think  there  was. 

You  say  that  horses  could  not  be  hired.  Can't  horses  be 
hired  at  Innerwick ! — Not  that  I  ever  heard  of. 

Or  at  Dunglas  Mill  ? — Not  that  I  am  aware  of. 

Cockbumspath  ? — I  could  not  say  for  that. 

Do  you  remember  Mr  Miller  leading  his  crop  in  1859 ! — Yes. 

Didn't  he  hire  assistance  then ! — Could  not  say. 

Isn't  there  horses  and  manual  labour  to  be  hired  at  Old- 
hamstocks ! — ^There  is  now,  but  there  was  none  then. 

When  did  it  begin  first? — ^When  this  new  tenant  got 
Cromwellhall. 

What  is  his  name  ? — ^Whitecross. 

But  was  there  not  a  Mr  Fullerton  that  hired  labour  at 
Oldhamstocks  ? — ^There  is  a  man  of  that  name,  but  he  never 
had  horses  nor  hands  to  hire  thera 

Hadn't  he  horses  in  1859  ? — Not  that  I  have  heard. 

Wasn't  there  a  miller  also,  Bryden,  who  had  horses  to 
hire  ?— He  had  a  single  old  beast. 

Had  he  no  more  than  that  ? — No. 

Do  you  say  that  it  was  impossible  to  get  labpur  at  Old- 
hamstocks for  the  tenant  if  he  had  intended  to  cultivate 
potatoes  ? — ^Yes,  I  suppose  it  was  impossible. 

Would  he  have  required  to  buy  horses  ? — ^Well,  I  should 
think  so.    I  don't  think  he  could  have  hired. 

Now,  about  the  servants:  You  say  that  you  are  ill  off  for 
labour  in  the  (^strict  ?  There  is  plenty  to  be  had  at  Dunbar 
of  course  ? — I  should  think  so,  but  I  could  not  say. 

They  would  have  to  be  brought  to  the  &nn  ? — Yea 
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J.  Clark.        Could  that  not  be  done  ?— Well,  it  might. 

When  was  your  agreement  with  the  landlord  completed  ? — 
I  could  not  say. 

Was  it  before  or  after  you  made  this  arrangement  with 
Messrs  Hunter,  Blair,  and  Cowan'^s  clerk  ? — It  was  after. 

It  was  not  completed  until  after  that  ? — No. 

Hadn't  you  a  separate  agreement  besides  the  agreement 
about  Hempy  Shot  ? — No. 

It  was  just  included  as  part  of  it  ? — Yes. 

Re-examined  by  Mr  Patton, — You  had  a  good  deal  of 
conversation  with  Mr  Latta,  I  suppose  ? — Yes. 

Was  there  anything  of  a  finished  agreement  when  you 
said  you  would  take  jPSOO  ? — No. 

You  had  nothing  in  black  and  white  about  it  ? — Nothing. 

And  you  have  not  got  anything  till  this  day  ? — Nothing. 

You  did  not  find  that  it  was  worth  ^£^300  to  you,  the  use 
of  these  fields  at  that  time ! — No,  nor  the  half  of  it 

Do  you  think  you  got  so  much  as  £IQ0  of  benefit  out  of 
them ! — No,  we  did  not. 

Did  you  get  £bO  \ — It  is  more  than  ^60,  but  I  would  not 
say  that  I  got  more  than  je?100.    I  am  certain  of  that. 

Now,  about  Hempy  Shot  You  say  there  was  no  white 
clover  sown  down  in  the  grass.  Had  you  not  a  talk  with 
Mr  Miller  about  the  kind  of  seeds  he  put  into  it! — Yes;  he 
made  a  statement,  and  sent  it  to  us,  of  all  the  seeds  sown. 

Did  he  explain  to  you  why  there  was  no  white  clover  ? — 
Yes. 

Tell  us  what  passed ! — ^He  said  he  had  sown  it  for  a  crop 
of  hay. 

Now,  the  seeds  which  he  did  sow  were  red  and  yellow 
clover,  and  rye-grass  ? — ^Yes.. 

These  are  the  precise  seeds  you  sow  for  a  crop  of  hay  ?—l 
rather  think  I  would  be  adopting  some  other  kind,  as  they 
failed. 

But  supposing  they  were  to  succeed,  these  were  the  seeds 
you  would  use  to  produce  a  hay  crop  ?— Yes. 

He  actually  had  a  portion  of  the  ground  under  hay  ? — He 
had  about  25  acres. 

Not  on  Hempy  Shot,  but  on  the  whole  &rm.  What  field 
was  it  in  ? — Wester  Damhead  field. 

Now,  in  those  conversations  which  ypu  had  with  Mr 
Miller  about  these  two  fields  of  Closehead  and  Wilk  Park, 
you  say  that  you  thought  he  was  joking! — ^Yes. 

Do  you  think  that  he  expressed  any  serious  idea  that  he 
had  right  to  these  fields  in  potatoes  ? — I  never  heard  of  such 
a  thing  being  done,  and  I  just  took  it  as  a  joke. 
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Bttt  did  you  understand  that  he  seriously  believed  that  he     ^-  ^^^i^^ 
had  a  right  to  act  in  that  way  ? — ^I  belieyed  that  he  had  not 
the  right,  and  don'^t  believe  it 

And  upon  that  footing  you  ofiered  for  the  hrm,  did  you  ? 
— ^Yes. 

Had  you  any  conversation  with  him  about  the  dung  upon 
the  braes  ? — I  don't  recollect. 

He  told  you  I  think  that  he  had  dunged  a  portion  of  the 
flat  part  of  Wilk  Park  ?— Yes. 

Did  he  tell  you  anything  about  his  not  having  dunged  the 
braes  ? — No,  he  did  not  say  so. 

And  there  was  none  on  the  braes  ? — ^Well,  I  could  not  say. 
None  that  I  could  see,  and  no  appearance  of  it  at  alL 

You  say  you  don't  know  much  about  bringing  labour  from 
Dunbar.  &ipposing  you  were  to  do  so,  woiud  that  be  a 
profitable  kind  of  tmng  do  you  think  ?•— I  would  think  not. 

Would  there  be  any  accommodation  for  the  people  who 
would  be  brought  from  Dunbar  ? — There  are  onlv  two  cot- 
houses,  and  no  accommodation  in  the  neighbourhood ;  and 
I  think  he  would  have  been  obliged  to  have  taken  them  to 
and  from  Dunbar  every  day. 

And  do  you  think  that  would  pay  ? — ^I  don^t  think  sa 

I  suppose  the  miller  of  Dunglas  Mill  had  frdl  occupation 
for  his  Deast  ? — Yes. 

You  told  us  that  you  have  found  potatoes  a  scourging 
crop.  Now,  upon  the  portions  of  the  fields  on  which  potatoes 
were  grown,  did  you  otwerve  that,  in  point  of  fact,  they  were 
a  scourging  crop,  as  distinguished  from  the  rest  of  the  field  ? 
— ^Yes. 

You  have  told  us  about  potatoes  grown  upon  Pahn^rton  ; 
do  you  know  how  much  is  grown  there? — ^I  have  heard  that 
they  had  about  50  acres. 

Lord  Kvrdoch. — What  kind  of  bxm  is  Palmerton !  Is  it 
very  suitable  for  potatoes  ? — Yes,  it  is  a  very  good  farm ;  it  is 
the  best  in  the  district  for  potatoes. 

To  what  extent  have  you  heard  of  potatoes  being  grown 
on  Cocklaw  ? — I  have  never  heard  how  many  acres ;  out  I 
have  supposed,  on  looking  at  the  field,  that  there  would  be 
about  8  or  10  acres.  There  might  be  more,  but  I  don't  think 
there  would. 

Did  Mr  Siiller  tell  vou  that  he  had  potatoes  in  Hempy 
Shot  in  1857! — Not  that  I  am  aware  of.    I  don't  recollect  , 
of  it.    I  have  heard  that  he  had  4  acres  of  potatoes  shortly 
since. 

One  of  the  «7t6rjf.^*We  want  toask  about  Backhill  Park.  You 
had  the  field  in  turnips,  Swedes  and  yellow — ^what  time  did 
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J.  ciArk.  you  plant  these  turnips! — I  could  not  say;  it  was  imme- 
diately after  Whitsunday.    We  had  a  large  ploughing. 

Was  it  after  or  before  the  potatoes  were  planted  in  Close- 
head  Park  ?— Afl«r. 

Did  you  expect  that  you  would  get  a  crop  after  that  ?—  Yes, 
I  have  seen  a  very  big  crop  after  that. 

Then  you  don't  attribute  the  £Eiilure  to  the  lateness  of 
sowing  the  seed  in  that  park  ? — ^But  a  very  little. 

The  next  question  is  regarding  Hempy  Shot  You  got  a 
•  statement  of  the  seed.  At  what  time  did  you  get  that  state- 
ment ? — ^At  the  Whitsunday. 

When  you  saw  and  spoke  to  Mr  Miller  in  January  previous, 
did  he  say  anything  about  there  being  no  white  dover? — 
No,  he  never  mentioned  it. 

When  did  you  find  the  &ct  of  there  being  no  white  clover 
in  it  ? — ^Immediately  after  Whitsunday,  when  I  got  the  state- 
ment. 


T.  Clark.  Mr  Thomas  Claek. — ExamwMd  by  Mr  PatUm. 

You  are  the  brother  of  James  Clark,  Joint  tenant  of  Old- 
hamstocks,  and  you  entered  to  the  &rm  in  1859  ? — ^Yes. 

Since  that  time,  have  you  made  a  considerable  change  in 
the  appearance  of  that  fsinn  by  improving  it  ? — Yes. 

Can  you  give  us  an  opinion  of  the  nature  of  the  improve- 
ments, and  of  their  state  altogether  \ — ^Well,  I  cannot  exactly 
state.  Closehead  Park  would  be  limed  at  an  expense  of 
£2,\  12s.  an  acre. 

Sut  was  there  a  considerable  amount  drained  on  the  £surm 
since  you  entered  to  it  ? — ^Yes. 

There  has  been  a  great  deal  done  in  liming  and  improving 
the  farm  since  you  entered  ? — ^Yes. 

Now  then,  would  you  say  that  a  person  going  to  look  at 
that  farm*  just  now  could  speak  so  well  as  to  its  bearing  a 
good  crop  of  potatoes,  as  a  person  who  saw  it  in  the  year 
1859  ?— No,  I  don't  think  they  could. 

The  imi»rovemait  is  very  considerable ! — ^Yes. 

When  you  entered  in  1859,  what  sort  of  conditicm  was 
Closehead  Park  in ! — I  considered  it  very  dirty  and  very  poor. 

You  grew  some  potatoes  in  it  that  year  ?— *Yes,  on  what 
^  we  considered  the  best  portion  of  the  ground. 

How  much  was  the  extent  of  it ! — ^It  would  not  exceed  2^ 
acres  at  the  very  outside. 

You  were  told  that  it  had  been  dunged  by  Mr  Miller  with 
fjEinn-yard  manure  ! — Yes,  and  I  also  cmnged  it  with  guano* 
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I  want  to  know  what  you  made  off  the  crop  of  potatoes ! —     T.  ciark. 
There  was  only  a  small  portion  ctowh  for  our  own  use,  and 
if  they  had  been  grown  to  sell,  tney  were  unsaleable. 

Was  the  produce  itself  very  small  ? — It  did  not  exceed  10 
boUs  an  acre. 

Was  the  quality  of  the  potatoes  good ! — No,  both  small  and 
watery,  and  fit  for  nothing  but  feeding  swine. 

In  point  of  i&ct  how  were  they  employed  ? — ^They  were  all 
used  tor  feeding  the  swine. 

And  you  had  to  supply  yourselves  with  potatoes  elsewhere ! 
— ^Yes, 

You  planted  these  potatoes  about  17th  May  ?— -Well,  I 
think  it  would  be  about  tbat  date. 

That  is  later  than  the  modem  practice  of  planting  potatoes ! 
— ^Yes. 

Have  you  any  idea  that  in  that  year,  and  upon  that  field, 
there  would  have  been  a  considerably  better  crop  if  you  had 

Slanted  them  three  weeks  earlier? — Well,  one-hatf  might 
ave  paid  expenses,  but  the  other  would  not. 
Then  the  difference,   whatever  it  was,  would  not  have 

gone  to  make  it  a  profitable  crop  that  year  ?  —No,  I  don't 
link  so. 

The  soil  was  gravelly  I  understand  ? — The  half  is  nothing 
but  gravel. 

There  is  no  mould  on  it  ? — No  substance  in  a  '  drouthy ' 
season. 

What  kind  of  season  was  1859  ? — Very  '  drouthy**  in  our 
district 

Did  you  work  that  field  so  as  to  give  it  every  advantage  i — 
I  consider  so. 

Was  the  seed  of  the  best  quality,  and  imported  from 
Berwickshire ! — Yes. 

From  Lauderdale  I  think  ? — Yes. 

Isn't  your  farm  just  upon  the  borders  of  Berwickshire  ?  The 
adjoining  farm  is  in  Berwickshire  ? — ^Yes. 

Was  the  portion  of  the  field  that  was  flat  full  of  springs  at 
that  time,  which  had  not  been  drained  f — Yes. 

Was  that  portion  adapted  for  planting  potatoes  at  all  at 
that  time  ? — Well,  some  portions  were  very  wet. 

Too  wet  for  potatoes  ? — Where  these  springs  were. 

You  drained  a  portion  at  that  field,  I  think,  in  1 860  ? — 
Yes. 

Where  the  springs  were  ? — ^Yes. 

Now,  have  you  found  potatoes  to  be  a  scourging  crop  from 
that  field  ?— Yes. 

You  have  seen  that  ? — ^Yes, 
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T.  Clark.  When  you  have  had  potatoes  in  one  portion  of  the  field,  and 
another  crop  in  another  portion,  you  judged  of  the  eflect  ? — 
We  always  found  that  where  potatoes  were  grown  on  that 
&xm,  the  crop  following  was  greatly  deficient. 

Is  that  kind  of  soil  such  as  suffers  most  from  such  a  crop 
as  potatoes  ? — ^Yes,  I  consider  it  a  scourging  crop.  I  think 
that  the  land  cannot  receive  too  much  manure. 

And  the  soil  was  in  a  very  bad  manurial  condition  when 
you  got  it  ? — ^Yes. 

You  had  a  crop  that  year  u|)on  that  field — what  quality 
of  crop  was  it  ? — They  were  turnips. 

And  they  were  partly  Swedes  and  partly  yellow  ? — Yes. 

Now,  what  do  you  say  to  growing  potatoes  upon  that  par- 
ticular kind  of  soil  by  artificial  manure  alone  ? — Well,  firom 
what  I  saw  of  it  that  year,  I  consider  it  would  not  do  at  all. 

So  £eu:  as  you  know,  is  it  usual  in  such  soil  to  grow  pota- 
toes from  artificial  manure  alone  ? — No. 

Of  the  fiurm  generally  would  you  say  so  ? — ^It  is  only  of 
Closehead  I  am  speaking  just  now. 

Supposing  the  outgomg  tenant  had  planted  potatoes  in 
that  field,  and  given  them  all  the  benent  that  he  could  in 
working,  &c.,  in  that  particular  year,  what  is  your  opinion  as 
to  the  speculation  ? — WeU,  he  would  not  have  cleared  ex- 
penses by  30s.  an  acre. 

You  mean  that  not  only  would  he  not  have  realised  profit, 
but  he  would  have  been  SOs.  out  of  pocket  ? — Well,  I  consider 
so  in  that  year. 

And  that  you  give  from  your  knowledge  of  that  field  in 
that  year  and  in  that  season  ?—  Yes. 

The  next  park  we  come  to  is  Wilk  Park.  Was  any  portion 
of  that  field,  in  your  opinion,  fitted  for  growing  potatoes 
generally  ? — Well,  there  is  about  10  acres  on  the  top  where 
they  might  have  been  grown. 

Do  you  ajjply  that  to  the  vear  1859  ? — Yes. 

The  park  in  all  consists  of  20i  acres  or  thereabouts? — ^Yes. 

Was  the  other  half  of  that  park  at  all  fitted  for  crowing 
potatoes?— Well,  I  consider  it  too  steep;  one-half  is  too 
steep,  and  the  other  half  is  nothing  but  gravel. 

But  you  might  have  planted  potatoes  m  the  part  of  it  that 
is  gravelly.  Now,  what  kind  ot  success  would  nave  attended 
that? — What  I  mean  to  say  is,  that  the  10  acres  of  the  level 
ground  is  on  the  top,  and  that  one-half  of  the  under  portion 
of  the  field  is  too  steep,  and  the  other  half  too  gravelly  to 
grow  potatoes  on. 

Were  you  informed  that  some  dung  had  been  put  upon 
that  field  by  Mr  Miller  ?— Yes. 
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Did  you  take  a  crop  off  it  that  year  ? — ^Yes.  T.  curk. 

Did  you  manure  it  before  you  took  the  crop ! — Yes,  it  was 
manured  with  dissolved  bones. 

Lord  Kvnlach, — The  crop  of  turnips  ? — Yes,  my  lord. 

Mr  PaiUon. — How  much  dissolved  bones  did  you  put  on  ? 
— Upwards  of  5  cwt  an  acre. 

What  is  the  cost  of  the  dissolved  bones  you  put  on ! — 
About  ^8 : 1 0s.  per  ton. 

That  would  be  about  8s.  per  cwt  ? — ^About  8s.  6d.,  exclu- 
sive of  freight 

You  were  to  pay  the  freight  besides  ? — ^Yes,  of  Is. 

Now,  will  you  tell  us  the  result  in  the  kind  of  crop  you 
reaped  that  year  ? — It  was  a  very  indifferent  crop. 

What  do  you  attribute  the  badness  of  the  crop  to  ? — Well, 
mostly  to  the  *  drouthy '  season,  and  the  late  sowing  of  the  crop. 

Do  you  recollect  when  it  was  sown? — ^It  could  not  be 
before  the  1st  of  June,  I  think. 

That  was  rather  late  ? — ^Well,  it  was,  on  that  sort  of  soiL 

Then,  in  point  of  fact,  you  got  a  very  defective  crop 
indeed ! — Yes,  a  very  poor  crop. 

Now,  supposing  you  had  been  earlier  in  the  season,  you 
would  have  got  a  better  crop? — Well,  it  might  have  turned 
out  the  very  reverse,  because  the  mildew  might  have  taken 
it  before  the  beginning  of  harvest 

Now,  according  to  tne  best  of  your  judgment,  and  judging 
firom  the  nature  of  the  soil,  and  the  particular  year  1859, 
what  would  have  been  the  effect  if  you  had  planted  potatoes 
on  that  field  in  plenty  of  time ! — I  think  there  would  have 
been  little  or  no  profit  arising. 

You  would  not  have  insured  the  realisation  of  a  sixpence 
of  profit  ? — Well,  I  could  not  say,  but  I  think  it  would  have 
been  very  small. 

Now,  what  kind  of  condition  was  the  ground  in  ?  Was  it  in 
good  heart ! — I  considered  it  the  best  of  the  fallow  breaL 

But  does  that  say  a  ^reat  deal  for  it  ? — No. 

Tell  me  this — Was  it  run  out?— I  could  not  say  it  was 
entirely  run  out. 

But  can  you  say  it  was  in  good  heart  and  condition  ? — I 
say  that  I  considered  it  the  best  of  the  fallow  break. 

Was  part  of  this  field  drained  in  1 860  ? — Yes. 

BackhiU  Park,  I  think,  you  drained  to  some  extent  ? — Yes. 

How  much  of  it  was  drained  at  that  time  ? — Upwards  of 
6  acres. 

How  much  did  it  cost  you  per  acre  ?— About  £^  :  1 7s., 
including  all  expenses. 

It  extends  to  26i  acres  or  thereabouts  ?— Yes. 
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T.  curk.  Now,  were  these  6  acres  in  1869  in  such  a  condition  as 
that  any  sensible  man  coold  plant  potatoes  on  in  that  year 
with  any  expectation  of  profit  ? — No,  I  believe  the  same  por- 
tion for  a  number  of  years  would  lie  in  bare  &llow. 

Nothing  growing  in  it  at  all  ? — As  £eu-  as  I  understand. 

What  kind  of  soil  would  you  describe  Backhill  Park  to  be 
composed  of! — I  consider  it  composed  of  three  different 
kinds.  There  is  about  6  or  7  acres  ot  light  high  ground  on  the 
south  part  very  sandy;  then  about  10  acres  across  the  middle 
are  a  ncher  soil ;  and  then  the  foot  is  both  wet  and  damp, 
and  inclined  a  little  to  moor. 

What  would  vou  say  as  to  the  potatoes  grown  in  that  field 
in  1859  ? — ^Well,  it  was  &r  too  dirty  at  that  time  to  have 
grown  potatoes. 

Was  there  a  great  deal  of  quickens  in  it  ? — A  great  deal. 

Portions  of  the  field  were  better,  I  suppose  ? — ^Y es. 

But  the  general  character  of  the  field  was  a  dirty  condi- 
tion ? — Yes. 

Now  then,  we  come  to  Hempy  Shot  That  field  was  sown 
down  in  grass  when  you  saw  it  ? — Yes. 

Did  you  imagine  tnat  tJiat  field  was  to  be  put  under  potato 
crop  by  the  outgoing  tenant  when  you  looked  at  the  farm 
witn  tne  view  of  offering  for  it  ? — No. 

Did  you  ever  hear  of  such  a  proceeding  in  that  district 
with  reference  to  a  farm  of  that  character ! — No,  unless  the 
same  had  been  an  entire  failure  of  the  grass  seeds,  and  liberty 
had  been  granted  by  the  proprietor. 

There  was  no  failure  of  the  grass  seeds  here  in  January  ? 
— ^Well,  I  saw  plenty  of  grass  and  clover  when  I  went  over 
the  field. 

Mr  Miller  had  300  acres  or  so  of  ground  which  he  had  to 
get  white  crop  firom  ? — Yes. 

I  suppose  if  he  had  been  actually  about  planting  potatoes, 
he  would  not  have  been  much  sooner  than  you  with  the 
other  fields ! — I  could  not  say  that  he  would,  unless  with 
hired  labour. 

Was  that  easy  to  obtain  ? — Not  nearer  than  Dunbar,  about 
7  miles  off 

And  no  accommodation  for  labourers ! — ^Not  that  I  have 
seen  there. 

There  were  two  cot-houses,  and  stabling  for  a  pair  of  horses  ? 
— Yes. 

And  if  he  had  had  a  multitude  of  people  to  dean  and  get 
thepotatoes  in  order,  where  would  behave  had  to  put  them  ? 
— Tney  would  have  had  to  travel  to  and  firom  Dunbar  every 
night  and  morning. 
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Is  that  a  feaaible  thing  to  do  ? — No*  they  would  hardly    t.  ourk. 
hare  time.    I  don't  think  people  would  try  that  oftener  than 
once. 

Besides  the  labour  of  these  potatoes,  Mr  Miller  would  have 
had  the  labour  of  reaping  and  takii^  away  his  white  crop 
too  I—Yes. 

Is  it  a  common  thing,  when  you  are  to  have  potatoes,  that 
you  should  not  plough  the  ground  in  the  autumn ! — ^I  cannot 
see  how  they  could  have  done  without  doing  that 

For  what  reason  do  you  say  so  ? — Beeawie  there  could  be 
no  soil  to  plant  potatoes  in ;  they  must  be  ploughed  in 
autumn,  and  grubbed  in  spring. 

When  a  field  is  lying  in  young  grass,  is  it  generally  ploughed 
up  in  the  spring  when  you  are  going  to  take  a  potato  crop 
out  of  it  ? — Wdl,  I  have  never  seen  it  done  since  I  came 
there. 

Mr  Miller  pastured  the  field  with  sheep,  I  t^nk,  belong- 
ing to  some  other  party  down  to  the  term  day ! — Yes. 

And  you  put  your  sheep  and  cattle  in  it^  afber  giving  it  a 
rest  ?— Yes. 

You  did  not  get  a  great  deal  of  benefit^  I  believe,  from  it  ? 
— None. 

Why  i — Because  it  was  so  bare  eaten,  and  the  '  drouth^  of 
the  season. 

Do  you  know  that  in  1857  Mr  Miller  took  a  crop  of  pota- 
toes from  a  portion  of  that  field! — Yes,  I  have  heard  it 
mentioned. 

Did  he  tell  you  ? — No. 

Did  you,  before  you  took  your  crop  off  that  field,  give  it 
a  considerable  dose  of  lime  and  manure  ? — Yes. 

Do  you  consider  that  you  really  realised  any  considerable 
sum  firom  the  possession  of  these  100  acres  during  that  year  ? 
-No.  I  did  not  reaUse  very  much. 

It  did  not  come  up  to  tne  iPSOO  about  which  you  spoke 
to  Mr  Latta  ? — No,  it  did  not.  I  eumot  say  any  sum  ;  but 
it  did  not  come  up  to  <f  300. 

Was  there  any  bargain  ever  come  to  about  it^  or  was  it 
talked  of? — ^There  was  nothing  agreed  about  it,  but  it  was 
talked  of  on  both  sides. 

You  got  the  fields,  and  therefore  the  matter  did  not  come 
to  anytmng.  Now,  supposing  you  had  put  a  potato  crop 
into  all  these  fields  that  year,  what  is  your  view  as  to  the 
probable  result,  judging  from  the  season^  and  from  the  fields, 
and  from  what  you  know  of  the  place  i — Well,  the  whole 
produce,  I  think,  would  not  have  reached  much  above 
je200. 
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T.  curk.  Lord  KvrdocL — In  all  the  fields  of  the  fiurm,  or  the  four 
fields  ? — ^The  four  fields ;  that  is,  according  to  the  best  of  my 
calculation  and  judgment. 

Of  profit?— Yes. 

Mr  Patton. — Would  you  have  liked  to  insure  your  mak- 
ing anything  that  year ! — Well,  I  could  not  say ;  it  was  a 
great  loss  to  us. 

But,  supposing  you  had  put  it  all  in  potatoes,  are  you  sure 
rou  would  not  have  been  tne  worse  for  your  speculation  ? — 
[t  would  have  been  worse  for  us. 

Can  you  say  that  you  would  have  calculated  on  making 
any  profit  ? — I  could  not  say. 

Is  it  your  opinion,  having  regard  to  the  locality,  that  Mr 
Miller  could  possibly  have  worked  and  carried  off  that  crop 
in  that  year  ? — No,  I  don't  think  he  could. 

The  potato  crop  requires  a  great  deal  of  dressing  at  various 
stages  of  its  course,  and  continual  attention  in  that  way! — 
Yes. 

Now,  do  you  think  it  was  possible,  with  the  means  of  labour 
that  year  at  his  command,  tnat  he  could  have  worked  100 
acres  of  potatoes ! — I  don't  think  he  could. 

When  was  Mr  Miller's  white  crop  fully  sown  ? — ^It  was  not 
before  the  3d  May. 

Now,  did  it,  in  your  opinion,  fiilly  occupy  his  people  and 
the  means  of  supply  at  his  command  in  the  cultivatmg  for 
that  white  crop  ? — Yes,  I  think  they  had  quite  sufficient  to 
do,  at  least  any  time  I  was  across  that  quarter  in  the  month 
of  April 

When  was  you  there  seeing  the  white  crop  beinff  sown ! — 
I  think  the  first  day  I  went  over  to  sow  grass  seeoB  was  the 
ISthor  14th  of  April 

Did  you  see  them  sowing  the  white  crop  down  till  the 
beginning  of  May? — Yes. 

When  was  you  last  there  when  the  sowing  of  the  white 
crop  was  not  finished  ? — ^I  was  last  there  on  the  5th  May, 
finishing  grass  seed  sowing.  ^ 

Was  Mr  Miller  then  finigVn'ng  with  the  sowing  of  his  white 
crop ! — Yes,  and  just  then,  for  I  sowed  grass  seeds  on  the  5th. 

So  that  he  was  requiring  all  his  labour  for  the  white  crop 
down  to  that  very  day ! — ^i es.  * 

Then  he  must  have  b^un  the  cultivation  of  his  potato 
crop ! — ^Yes. 

Cross-eaxxmivned  by  Mr  Oifford. — ^When  did  you  go  first  to 
the  farm  ? — ^I  went  to  look  at  the  &rm  in  the  begmning  of 
January. 

Was  that  with  your  brother  ? — ^Yes. 
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How  often  did  you  go  over  it  before  you  made  your  offer  ?    t.  cwk. 
— Just  that  time — once. 

Lard  Ki/niodu — ^What  day  of  January ! — ^I  cannot  say  the 
day ;  but  it  was  early  in  January. 

Mr  Clifford. — Tou  made  an  offer ;  what  was  the  rent  you 
offered  ? — ^^f  944,  all  money. 

Tou  got  that  sum  by  ealculating  the  value  of  each  field,  I 
suppose ! — Yes. 

iNow,  I  don't  want  to  know  as  to  the  rest  of  the  £Eurm,  but 
tell  me  what  value  you  put  upon  these  fields  ? — ^I  have  the 
valuation  here. 

Take  Closehead ;  what  did  you  put  upon  Closehead  ? — 20s. 
per  acre. 

Wilk  Park!— 20s. 
Baokhm !— 258. 
Hempy  Shot  ?— 428. 

Now,  aid  you  offer  with  reference  to  the  printed  particulars 
that  Mr  Hunter  had  furnished  you  with ! — I  never  saw  the 
printed  particulars.  I  went  over  the  whole  farm,  but  I  never 
nad  seen  the  particulars. 

You  had  not  seen  the  particulars  when  you  wrote  out  the 
offer  ? — ^No,  but  my  brother  had. 

But  ijiy  question  was — Were  you  to  be  bound  by  all  the 
printed  particulars.  Did  you  agree  in  your  offer  to  all  the 
printed  partiulars? — No,  I  don't  think  I  could. 

Then  you  offered,  but  not  under  the  printed  particulars  i — 
Various  things  were  to  be  explained. 

Can  you  tdl  me  whidb  of  the  printed  particulars  were  not 
to  be  agreed  to ! — ^I  had  not  seen  them. 

But  can  you  tell  me  now  which  of  them  were  not  agreed 
to ! — ^Well,  something  about  lodgers  and  one  thing  or  other 
upon  the  placa  That  was  one  thing ;  but  there  were  several 
other  things  that  have  escaped  my  memory  now. 
You  stipulated  for  the  right  to  shoot  rabbits ! — ^Yes. 
And  stipulated  for  leave  to  course? — But  we  had  not  that 
liberty  granted  by  the  leasa  We  have  it  from  consent ;  but 
it  can  be  taken  from  us  any  day. 

Now,  when  you  saw  these  four  parks  of  Closehead, 
Wilk  Park,  Backhill,  and  Hempy  Shot,  did  you  understand 
that  you  were  to  get  these  as  incoming  tenant? — Most 
decidedly. 

How  much  did  you  expect  to  get  as  incoming  tenant  alto- 
gether?— ^Well,  I  cannot  exactly  state  hera 

No,  but  give  us  an  idea.  You  know  the  extent  of  the 
&rm  is  600  acres.  How  much  of  it  did  you  expect  to  get, 
taking  the  grass  first ! — I  think  it  would  be  upwards  of  20 
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T.  dark,     aeres  or  more  left  than  had  been  left.    I  expected  to  etiter  to 
the  whole  fallow  break ! 

How  much   grass  did  yoa  expect? — We  expected   20 
acres  more  than  we  entered  to ;  but  I  cannot  say  so  decidedly. 

Was  it  100  acres  or  200  acres  ^-  Well,  it  could  not  have 
been  that 

How  much  then? — It  would  be  about  140  or  160  ^usres ; 
at  least  that  is  what  I  expected. 

And  how  much  did  you  get !    Was  it  130  acres  ? — ^Well,  I 
think  so. 

How  much  did  you  expect  to  get  in  fallow  t — ^We  expected 
the  whola 

But  how  much  was  that  ? — ^There  would  be  about  1 40  or 
150  acres  of  it. 

You  expected  the  whole  £ei11ow  ! — ^I  think,  as  nearly  as 
possible,  140  acres  of  fallow.  * 

Well,  didn't  you  get  all  that  ?— Yes. 

You  got  all  that  you  expected  for  &Ilow  ? — Yea 

Now,  did  you  see  Mr  Miller  when  you  firat  visited  the 
ferm  ? — No. 

Did  you  ask  to  see  Mr  Miller's  lease  before  offering  for  the 
lands  ? — No,  I  never  saw  it,  and  I  never  asked  to  see  it 

When  did  you  first  learn  that  Mr  Miller  demanded  100 
acres  of  black  crop  ? — ^The  first  time  that  Mr  Miller  men^ 
tioned  it  to  me  was  when  I  was  over  at  Dunbar  hiring  ser- 
vants. 

When  was  that  ? — ^That  is  the  first  Tuesday  of  February, 
and  it  would  be  the  week  before  feeing  the  servants. 

That  must  be  the  last  week  of  January ! — Well,  I  think  so. 

He  told  you  that  he  claimed  1 00  acres  of  block  crop  about 
the  end  of  January ! — No,  he  did  not.  He  said  he  would  be 
satisfied  to  plant  potatoes  on  Closehead  and  Wilk,  before  he 
would  have  any  dusturbance  about  it. 

He  said  he  would  be  satisfied,  rather  than  have  any  dis- 
turbance ;  but  did  he  say  he  had  a  right  to  more !  Did  he 
say  that  he  wanted  to  take  anything  off  Hempy  Shot ! — It 
never  came  in  course  that  day. 

Was  it  mentioned  afterwards ! — One  occasional  time,  but 
that  was  later  on  in  the  spring. 

When  was  Hempy  Shot  first  spoken  off? — ^It  would  be 
when  I  was  there  sowing  the  grass  seeds. 

When  would  that  be  ? — It  must  have  been  about  the  middle 
of  April. 

Now,  what  did  he  say  in  the  middle  of  April  he  was  going 
to  do  with  Hempy  Shot  ? — He  told  me  that  he  would  take 
a  crop  of  hay  ofi'  it. 
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What  did  you  say ! — ^Well,  I  don't  remember  now  what  I     t.  ci*rk. 
said. 

Did  you  object  i — ^I  think  that  I  objected,  but  I  don^t  re- 
member the  words. 

But  you  did  object  ? — ^Well,  I  would  mention  something  as 
to  his  not  having  right 

Ebul  you  seen  the  lease  by  that  time  7 — ^Yes,  I  had  got  a 
copy  of  the  lease  for  the  arbitration. 

And  you  thought  he  had  no  right  to  touch  Hempy  Shot  ? 
— YeSy  according  to  my  interpretation  of  the  lease,  and  as  it 
was  interpreted  m  Berwickshire. 

Did  you  complain  to  your  landlord  or  to  the  landlord's 
agent  that  Mr  Miller  was  threatening  to  take  a  black  crop 
on  the  £Buin! — Oh  yes,  it  came  in  course.  I  mentioned  to 
Mr  I^tta  that  I  would  be  very  glad  to  accept  ^300  for  the 
£Edl6w  breaks  rather  than  have  any  dispute. 

Was  your  brother  with  you  ? — No. 

When  you  said  that  ? — No. 

Did  Latta  agree  to  give  ^300 ! — No,  he  agreed  to  no  sum  ; 
it  was  only  as  a  matter  of  course. 

Had  your  brother  spoken  to  you  about  having  seen  Mr 
Latta  before  ? — ^Yes,  I  think  my  brother  had,  but  I  don^t 
know  what  he  said. 

Did  you  ever  mention  anything  about  getting  ^5  an  acre 
if  Mr  Miller  got  the  land  ? — Wel^  there  was  a  stipulation  in 
his  lease  to  that  effect,  if  miscropped,  that  Mr  Miller  would 
be  bound  for  £5.  Then  I  said  that  I  would  be  quite  agree- 
able to  accept  what  Mr  Hunter  would  get  for  miscropping. 
I  don't  understand  it  as  you  put  it  to  me. 

You  said  that  Mr  Miller  was,  by  his  lease,  bound  to  pay 
£5  per  acre  for  miscropping,  and  you  said  to  Latta  that  you 
would  be  willing  to  take  what  Mr  Hunter  would  receive  from 
Mr  Miller  for  miscropping, — that  was  ^500.  You  said  that 
to  Latta  ?— Yes. 

When  was  that? — Well,  I  can't  state.  I  don't  keep  a 
<iiaiy. 

Was  it  in  April  i — ^I  could  not  say. 

Was  it  before  or  after  your  final  agreement  was  fixed  ? — 
I  could  not  say,  but  it  was  before  the  lease  was  signed. 

Now,  when  you  said  that  to  Latta,  what  did  hesay  ? — Oh, 
he  only  laughed  at  the  afiisdr,  as  he  ddd  not  think  Mr  Miller 
was  serious  at  all. 

Then  was  it  before  the  interdict  or  after? — Well,  it 
would  be  about  the  time  the  interdict  was  granted  I  should 
think 

Was  it  at  this  time  that  you  said  you  would  take  £800  ? 
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T.  dark.  — I  canQot  say,  because  we  were  very  often  conversing  about 
the  matter ;  perhaps  it  might  be  both  the  same  day. 

Don't  you  remember  whether  it  was  £b  an  acre  ?  Hadn't 
you  the  clause  of  the  lease  in  view  at  the  time  ? — Well,  but 
that  is  six  years  ago. 

Have  you  forgotten  that  it  was  ^5  ? — ^Yes,  I  think  it  was 
£b. 

Now,  did  Mr  Miller  ever  say  anything  to  you  about  Back- 
hill  Park  ?— Never. 

Then  the  only  three  parks  that  he  claimed  were,  you  say, 
Closehead,  Wilt  Park,  and  Hempy  Shot  ? — Yes. 

Have  you  been  in  the  habit  of  growing  potato  crops  for 
sale  ? — No,  because  I  don't  think  it  profitable. 

I  don't  mean  on  this  farm,  but  in  your  former  farm  ? — No. 

You  never  did  grow  potatoes  for  sale  except  11  acres  in 
1860  ? — Well,  that  is  all  I  remember. 

What  did  you  get  for  these  1 1  acres  ? — jP20  a  Scotch  acre. 

That  is  dfl  6  the  imperial  acre  ? — Yes. 

And  that  was  sold  in  the  ground  ? — Yes. 

Do  you  know,  when  potatoes  are  sold  in  the  ground,  how 
the  labour  of  tc^ng  up  and  carting  away  is  provided  for  ? — 
No,  I  have  no  experience. 

But  don't  you  know  how  the  neighbouring  farmers  do? 
You  have  seen  them  sold  on  the  ground  before  on  these 
gums! — Well,  there  is  only  one  farm  near  us  that  grows 
potatoes,  ai;d  that  is  Palmerton ;  but  I  don't  know  how  they 
manage  them. 

Palmerton  is  immediately  adjoining  your  &rm  ? — ^Yes. 

Do  you  know  Mr  Hume  of  Femeylee  ?  Doesn't  he  sell  his 
potatoes  on  the  ground  ? — Well,  I  don't  know  anytlung  about 
Mr  Hume's  transactions;  I  never  inquired. 

Don't  you  need  women  sometimes  to  assist  at  the  harvest  ? 
— ^Either  women  or  Irish  reapers. 

And  did  you  get  them  last  year  ? — They  could  scarcely  be 
got. 

Could  you  get  them  in  previous  years  ? — Yes. 

Where  did  you  get  them ! — ^They  come  over  from  Ireland 
at  the  harvest  time. 

Could  you  get  them  from  Dunbar? — No,  I  would  not  like 
to  employ  them. 

Why  ? — Because  I  don't  think  they  would  be  good  workers. 

Wouldn't  they  be  good  for  potatoes? — I  comd  not  say;  I 
never  saw  them  tried. 

Now,  you  have  grown  potatoes  for  yourselves  and  your 
hinds  upon  the  farm  since  you  had  it  ? — Yes. 

Did  you  get  good  crops  ? — I  don't  know. 
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Bat  don't  you  know  whether  the  crops  that  the  hinds  got 
were  good  or  not  in  1860  ? — I  don't  know. 

Nor  1861  ?— No. 

Nor  1862?— No. 

Did  you  have  none  of  your  own  ? — Nothing,  except  in  1859. 

And  you  have  told  us,  I  think,  that  you  did  not  get  the 
potatoes  sown  in  1859  until  after  you  entered  in  1859  ? — It 
was  the  17th  May  that  we  got  in  to  sow  the  potatoes. 

What  was  the  exact  day  they  were  sown  ? — ^It  was  about 
the  17th  May. 

Did  you  get  in  before  to  plough  or  grub  ? — I  think  it  was 
only  on  the  15th. 

And  you  ploughed,  and  grubbed,  and  manured  the  land, 
and  then  got  them  sown  ? — Yes. 

Was  not  there  a  dispute  about  you  getting  it  ? — Well,  there 
was  a  little. 

Didn't  Mr  Miller  say  you  had  no  right  to  get  in  until  the 
old  term  ? — ^Yes. 

Didn't  it  take  some  considerable  time,  some  days,  before 
you  got  it  settled  I — ^No,  I  think  we  entered  on  the  afternoon 
of  the  loth. 

Were  you  not  refused  to  get  in  that  day !— I  was  not  there. 

When  were  you  first  there  i — I  was  first  there  in  Januaty . 

When  did  you  enter  ?— On  the  26th. 

Then  you  were  not  over  there  on  the  15th  or  16th? — My 
brother  was  there. 

He  knows  better  than  you ! — ^Well,  he  should  do. 

Did  you  not  send  a  man  to  Mr  Miller  to  say  that  you 
would  take  forcible  possession  on  the  19th! — No,  oecause  we 
were  entered  upon  tnat  day. 

Are  you  quite  sure  of  tliat  ? — Quite  sure. 

You  were  not  there  f — But  it  was  my  interest  as  well  as  my 
brother's. 

Now,  was  Hempy  Shot  a  good  field  for  potatoes  2 — I  could 
not  say  at  that  tima 

Was  the  grass  that  was  in  Hempy  Shot  such  grass  as  is 
usually  sown  along  with  a  white  crop,  or  was  it  deficient  ? — 
Well,  It  seemed  very  deficient  after  the  Whitsunday  term,  and 
even  in  January. 

Had  it  anything  awanting  ? — I  could  not  say,  but  it  was  of 
no  benefit  to  us  after  Whitsunday. 

Had  it  any  white  clover  in  it  ?— I  could  not  say. 

Did  you  never  see  grass  sown  with  a  crop,  afterwards 
ploughed  down  with  the  intention  of  putting  in  another 
crop  i — Not  in  my  experience.  I  have  heard  of  it  where  the 
grass'  was  a  total  failure. 


T.  dark. 
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T.  Clark.  You  nevOT  heard  of  it  where  the  grass  was  not  a  fiulure  ? — 
No. 

Then  you  say  that  is  not  usual  ? — No,  it  is  very  absurd. 

How  often  were  you  at  the  £Eirm  before  Whitsunday  ? — ^Well,  I 
would  be  two  or  three  times  sowing  grass  seeds ;  before  tlie 
hiring  of  servants,  three  or  four  times. 

You  said  that  if  Mr  Miller  had  got  his  whole  quantity,  or 
about  100  acres  in  potatoes,  he  would  not  have  made  more 
than  J&200  off  it  ?  How  did  you  make  up  that  estimate ! — 
Looking  at  the  quaUty  of  the  land,  and  what  it  oould  produce 
since  then. 

You  give  the  general  produce  of  your  servants'  potatoes, 
and  the  future  crops ! — Yes. 

Now,  what  was  the  produce  per  acre  of  the  servants^  pota* 
toes  in  1859  ? — 10  bolls  per  acre. 

But  since  ? — I  cannot  tell,  because  we  never  plant  more 
than  serves  the  house,  perlu^  half-an-acre;  and  the  ser- 
vants', I  cannot  say. 

Can  you  tell  how  many  bolls  i — No,  I  can't  say. 

You  say  there  are  potatoes  grown  on  Palmerton,  Is  there 
not  any  other  &rm  tnat  grows  potatoes  ?  Any  on  Cocklaw  t 
—Well,  they  may  have  been  grown  on  Cocklaw  at  occasional 
times. 

Branxton  ? — Yes. 

You  are  prohibited  by  your  lease  from  growing  potatoes 
for  sale  ? — Yes. 

One  of  the  Jury. — ^There  is  a  question  the  jury  is  very 
anxious  you  should  answer — ^How  do  you  make  up  the  esti- 
mate of  this  .£'200,  if  you  say  you  have  no  idea  of  the  quantity 
you  have  grown  for  yourselves? — I  made  up  the  estimate 
from  what  was  grown  in  Closehead  in  1859  and  the  years 
succeeding. 

How  did  Mr  Miller  reap  his  waygoing  white  crop  that  year  ? 
— ^I  cannot  say. 

You  say  that  you  require  Irish  reapers.  Had  Mr  Miller 
any,  or  had  he  none  that  year  ?— Yes,  in  the  bam. 

Could  he  have  put  up  workers  for  the  potato  crop  in  the 
bam,  as  he  would  have  put  up  reapers! — ^Well,  he  might 
have  done  a  few,  but  not  tne  quantity  required  to  work  100 
acres. 

Then  you  speak  of  the  very  dry  season  at  Oldhamstocks. 
Did  you  speak  of  it  as  bein^  dry  as  compared  with  your  ex- 

Ferience  in  Lauderdale  ?— ^Compared  with  my  experience  since 
went  to  East  Lothian. 
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Mr  RoBEBT  BnmiE. — Eooommied  by  the  SolieitoTjOefiieraL       ^  BmnM. 

You  are  a  fann^  at  Seton  Mains,  in  East  Lothian  ? — Yes. 

What  part  of  the  county  is  it  ? — ^The  parish  of  Tranent. 

What  IS  the  character  of  the  soil  ? — ^Well,  it  is  generally  a 
useful  soil,  well  adapted  for  potato  growing. 

It  is  mosUjr  hidi  class  land  ? — W3l,  unless  some  links,  it  is. 

And  what  is  the  extent  of  it  ? — ^About  320  imperial  acres. 

How  long  have  you  been  there  ? — Twenty-three  years. 

You  are  pretty  weU  aoquamted  with  East  Lothian  fetming  » 
— ^Yes,  1  am. 

You  know  the  fimns  in  Question,  Oldhamstocks  and  Spring- 
field ! — I  know  the  special  fields  I  went  over.  I  went  over 
them  carefully  for  the  purpose  of  reporting  on  the  character 
of  the  land. 

Is  the  land  there  the  same  class  of  land  as  on  your  &rm  7 
— No,  not  by  any  means, 

An  inferior  character !—  It  is  of  an  inferior  character 
altogether. 

In  1859,  about  how  much  per  acre  in  money  might  be  the 
rent  of  your  farm  ? — Well,  I  pay  irom  £lbO  to  upwards  of 
.£^1000,  according  to  the  fiars  prices.  In  1859  it  would  be 
about  £i  an  acre,  inclusive  of  links. 

What  is  the  course  of  husbandry  usually  followed  on  high 
class  land  in  East  Lothian ! — The  six-shift  generally. 

Does  the  six-shift  course  require  high  farming  ?-It  does. 

And  is  applicable  to  the  finest  land  in  the  comity !— And 
to  the  coast  side  land. 

Is  it  an  expensive  course  of  husbandry  the  six-shifl? — 
Very  much  so  ;  you  have  to  add  a  good  aeal  more  manure 
when  planting  your  green  crops. 

Is  tne  six-snift  applicable  to  such  land  as  these  four  fields 
you  examined ! — ^I  uiould  say  decidedly  not. 

Having  regard  to  good  husbandry,  what  would  you  say  was 
the  course  for  such  land ! — I  think  the  only  suitable  course 
is  the  five-shift. 

The  six-shift  is  too  high  fanning  for  such  a  fimn  as  that  ? 
— ^The  land  would  not  stand  it. 

Do  you  think  any  teooant  could  pay  his  rent  who  followed 
the  six-shift  on  it  % — Well,  he  would  have  some  difficulty  in 
doing  so.    I  would  never  attempt  it  myself. 

And,  according  to  your  judgment,  a  tenant  who  regarded 
his  own  interest  on  that  land  would  follow  substantiaUy  the 
five-course  shifb !— Decidedly  so. 

And  would  avoid  the  six-oourse  l — ^Decidedly. 
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R  Binnie,        You  have  Seen  the  lease  which  Mr  Miller  had  ? — Yes,  I 
have  looked  over  it. 

It  bears  this  : — '  The  said  George  Miller  binds  and  obliges 
'  himself  and  his  foresaids  to  farm,  labour,  and  manure  the 
*'  same  according  to  the  rules  of  good  husbandry  established 
<  and  practised  in  the    country,  and  not  to  scourge  or 

*  deteriorate  the  same  by  undue  cropping,  and  in  particular, 
^  never  to  have  more  than  one-half  of  the  arable  land  in  white 
'  crop  in  the  same  season,  nor  to  take  two  white  crops  off 

*  the  same  field  without  a  green  or  a  black  crop  intervening, 
^  and  to  take  only  one  black  crop,  such  as  hay,  beans/peas, 
'  potatoes,  and  the  like,  between  grass  and  grass/  Hay  is 
here  enumerated  as  one  of  the  black  crops ! — I  am  aware  of  it. 

With  hay  regarded  as  a  black  crop,  is  it  possible  to  pursue 
the  six-course  shift  ! — No,  vou  can't  do  it 

The  thing  could  not  be  aone ! — No. 

Without  naving  more  than  one  black  crop  between  grass 
and  grass  ? — Yes. 

Therefore,  without  violating  the  provisions  of  this  lease, 
which  I  have  read  to  you,  it  is  impossible  to  follow  the  six- 
course  shift  I — Yes,  you  can't  do  it  without  violating  the  lease. 

Lord  Kvnloch. — I  understand  the  witness  to  say  that  if  hay 
is  regarded  as  a  black  crop  you  could  not  possibly  cultivate 
the  lands  according  to  the  lease. 

SoUcitor-Oeneral, — Could  you  follow  the  six-course  shift 
in  the  county  without  taking,  hay ! — You  could  take  grass. 

And  this  lease  contempmtes  that  hay  is  to  be  t&en ! — 
Certainly  so. 

For  it  specifies  it  as  one  of  the  crops  which  may  be  taken  7 
— Yes. 

And  unless  that  crop,  which  is  specified  as  one  that  may 
be  taken,  is  scrupulously  avoided,  you  cannot  have  a  six- 
course  shift  without  violating  the  lease  ? — Well,  that  is  my 
opinion  certainly. 

Is  there  anything  in  that  provision  as  to  cropping  which  I 
have  read  to  you,  and  which  you  have  had  under  your  con- 
sideration, which  suggests  the  idea  of  a  six-course  shift  to 
your  mind  ? — No,  I  don't  think  it  was  pointed  at  at  all. 

And  looking  to  the  provisions  of  the  lease,  and  to  the  farm, 
and  judging  by  the  situation  of  it,  and  the  four  fields  which 
you  particularly  examined,  what  is  the  course  of  husbandry 
whicn  you  would  expect  to  be  followed  during  the  lease ! — ' 
As  I  have  said,  the  nve-shift  course. 

The  six-course  would  not,  in  your  opinion,  have  been  accord* 
ing  to  good  husbandry,  or  for  the  interest  of  the  tenant ! — 
Certaimy  not ;  that  is  my  opinion. 
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Then  you  would  not  be  surprised  to  find  that  during    K.  Binuie. 
twenty  years  of  the  lease  the  six-course  shift  was  studiously 
avoided  ? — I  heard  that  it  was  avoided. 

And  you  would  havB  been  surprised  if  it  had  not  been 
avoided  ? — ^Yes,  I  woula. 

The  fact  that  a  six-course  shift  was  studiously  avoided 
during  twentv  years  of  the  lease  does  not  indicate  to  your 
mind  that  that  was  the  course  which  the  parties  con- 
templated ? — Oh,  they  never  contemplated  that 

Now,  the  six-shift  course  having  been  carefully  avoided 
during  twenty  years  of  the  lease,  if  it  had  been  resorted 
to  for  the  first  time  in  the  last  year,  would  that  have  been 
according  to  the  rules  of  good  husbandry? — ^I  don'*t  consider 
it  would. 

[WUneaa  is  requested  to  withdraw.] 

Mr  Oifford. — ^I  think  that  this  question,  and  this  course 
of  examination,  is  going  too  far.  1  have  already  signified 
that,  according  to  the  judgment  of  this  Court,  and  of  the 
House  of  Lords,  it  has  been  ruled  that  the  tenant  was 
entitled,  in  the  last  year  of  his  lease,  to  cultivate  the  farm 
according  to  the  six-shift  rotation. 

Lord  KiTdoch. — But,  Mr  Gifford,  I  don't  suppose  you  are 
to  ask  leave  to  enter  into  that  point  at  present 

Mr  Oifford. — My  object  is  to  exclude  what  I  think  is 
utterly  incompetent. 

Lord  KirUoch. — ^Don't  you  think  that  the  very  evidence 
we  are  now  bearing  with  is  the  very  evidence  that  has  been 
given.  I  expected  from  wliat  Mr  Patton  said  that  some 
questions  of  that  sort  would  occur.  I  rather  think  there 
was  a  good  deal  of  precisely  the  same  kind  of  evidence  in 
the  pursuer's  case. 

Mr  Oifford, — There  was  a  good  deal  of  the  history  of  the 
case  got  both  from  the  pursuer  and  Mr  Hope^  but  I  think 
there  was  no  more ;  and  if  the  question  is  fuliy  opened  now, 
it  must  be  fiilly  reserved  to  us  atiberwards. 

Lord  Kirdoch. — Oh,  I  have  no  doubt  that  the  whole  of 
that  point  will  be.  I  understand  that  a  deal  of  this  evidence 
is  intended  to  go  to  this  point — whatever  the  legal  question 
may  be,  you  may  have  nad  probable  grounds.  I  rather 
think  I  could  not  exclude  the  evidence. .  I  should  desire 
that  all  the  evidence  in  this  case  was  made  as  brief  as  pos- 
sible ;  but  it  is  impossible  to  restrict  the  defender  now. 

SoUdtor-Oeneral. — I  am  very  anxious  that  we  should 
finish  our  evidence  to-day. 

p 
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^-  Bmnie.  [  Witness  recalled.] 

SoUoitor-Oeyvercd. — The  incoming  tenant  would  not,  in 
your  opinion,  have  pursued  the  six-shift  course  any  more 
than  the  outgoing  tenant  would  have  done? — No,  I  don't 
think  so. 

It  was  not  a  course  of  husbandry  which  could  be  pursued 
with  any  advantage  to  the  tenant  on  the  farm  himselt  ? — ^Not 
with  any  advantage  nor  profit 

It  is  that  consideration,  I  presume,  which  accounts  for  the 
outgoing  tenant  never  having  resorted  to  it? — Yes. 

And  if  he  had  been  permitted  to  adopt  it  in  the  last  year 
of  his  lease  only,  the  incoming  tenant  would  not,  in  your 
opinion,  have  continued  it? — No. 

I  presume,  therefore,  that  to  adopt  the  six-shift  in  the  last 
year  of  the  lease  only,  would  be  to  throw  the  iaxm  out  of  its 
course  ? — Out  of  its  natural  course  of  rotation. 

And  the  only  course  which  could  be  pursued  with  advan- 
tage ? — Yes. 

And  the  incoming  tenant  would  have  been  under  the 
necessity  of  bringing  it  back  to  the  five-course  shift  ? — Of 
course  he  would. 

How  long  would  it  have  taken  to  do  that?— WeD,  pro- 
bably four  years. 

Good  husbandry,  as  it  is  practised  in  Scotland,  is  any 
course  ? — Generally  so. 

The  four,  five,  six,  or  seven  course? — ^Yes. 

And  each  of  these  courses  contemplates  the  number  of 
years  which  the  number  expresses ;  a  four-course  shift  four 
years ;  a  five- course  shift  five  years  ;  and  so  on  ? — Quite  so. 

If  Mr  Miller  had  attempted  the  six-course  shift  during  the 
years  of  that  course,  viz.,  six  years,  you  are  of  opinion  that 
he  would  have  found  it  a  losing  business? — ^Well,  I  think  so. 
That  is  my  opinion. 

That-  aluiough  he  might  have  gained  one  year,  he  might 
have  lost  in  the  following  year  ? — He  would  have  lost  over 
the  whola 

And  if  his  connection  with  the  farm  had  been  to  continue, 
you  are  of  opinion  that  he  would  not  have  proposed  to 
change  in  the  last  year  any  more  than  in  the  previous  years  ? 
— ^That  is  decidedly  my  opinion. 

In  the  whole  course  of  your  experience  and  knowledge, 
did  you  ever  know  or  hear  of  a  tenant  changing  to  the  six- 
course  shift  for  the  first  time  in  the  last  year  of  the  lease? — 
I  never  heard  of  such  a  thing. 
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Is  it  possible  that  the  six- course  shift  can  be  good  hus-    ^'  Binnie. 
bandry  in  the  last  year  of  a  lease  only? — No,  in  such  a 
case  as  Oldhamstocks  Mains. 

In  the  last  year  onlj  ! — Oh,  certainly  not,  in  no  one  case 
in  the  last  year ;  that  is  from  the  five-shift. 

If  it  is  good  husbandry  in  the  last  year  it  must  be  good 
husbandry  in  the  prior  years  ? — ^Of  course. 

Lord  Ziniocfc.— That  is  to  say,  the  adoption  of  any  shift 
merely  for  the  last  year  is  not  good  husbandry  ? — Yes. 

Solicitor-Oeneral. — ^And  even  where  a  tenant  is  left  at 
liberty  to  adopt  any  shift  he  pleases,  there  is  a  check  upon  him 
that  he  won't  adopt  an  impractised  one  ? — ^Do  you  mean  by 
the  lease ! 

No ;  I  mean  by  the  fact  that  if  he  adopts  the  six-course 
shift  before  the  termination  of  the  lease,  he  would  find  the 
disadvantage  of  it,  and  stop  it? — Oh,  certainly,  I  should  say  that 

A  tenant  may  be  trusted  not  to  adopt,  during  the  lease, 
a  shift  which  is  bad  for  the  land  and  himself? — Yes. 

Would  vou  be  kind  enough  to  explain  what  you  mean  by 
the  term  mllow  ? — ^Well,  you  know,  the  true  meaning  of  the 
word  fallow  long  ago  was  plain  fallow — red  land,  and  also 
land  lying  over  summer,  which  gets  the  rays  of  the  sun. 

In  short,  fallow  was  land  properly  laboured  and  manured 
for  receiving  a  crop  ? — A  wheat  crop. 

And  before  the  improved  system  of  draining,  all  fallow 
was  what  we  now  call  bare  fallow  or  summer  fallow  ? — I  meant 
that  when  I  said  so  just  now. 

But  since  the  improved  system  of  drainage  has  become 
universal  in  Scotland,  or  very  general,  it  has  been  the  custom 
to  sow  crops  in  the  fallow  land,  instead  of  allowing  it  to  lie 
idle? — ^The  im|)roved  system  of  husbandry  has  done  that 

The  land  which  is  fallow — that  is,  wrought  and  prepared  for 
a  crop— instead  of  being  allowed  to  lie  idle  until  tne  white 
crop  IS  put  in,  is  used  in  spring  or  summer  to  raise  a  crop  ? 
— A  green  crop. 

What  do  you  include  in  the  term  green  crop  ? — I  include 
turnips  and  potatoes  and  mangel-wurzel. 

Potatoes  are  generally  called  a  green  crop  ? — Yes. 

Do  you  know  what  crops  are  commonly  termed  fisillow 
crops  ? — ^Yes  ;  these  are  the  crops  which  I  have  stated. 

In  short,  those  termed  fellow  are  the  crops  put  in  in  spring 
and  summer,  which,  in  ancient  times,  was  allowed  to  lie  idle 
till  the  sowing  of  com  came  ? — Just  so.  ^ 

And  these  crops  are  turnips  and  potatoes  ? — Yes. 

What  are  the  crops  that  are  commonly  termed  black 
crops  ? — Leguminous — such  as  beans,  peas,  tares,  and  suchlike. 
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R.  Binnie.        Are  beans  and  peas  put  into  fallow  land  ! — No. 

Are  potatoes — whether  you  call  them  black,  or  ffreen,  or 
any  otner  colour — put  into  fallow  land  ? — Yes,  unless  they 
are  excluded  ;  but,  properly  speaking,  they  are  a  fallow  crop. 

And  they  are  always  put  into  fallow  land  ? — Yes. 

That  is  to  say,  turnips  and  potatoes  indiscriminately  are 
put  into  the  land,  which,  before  the  change  by  the  improved 
system  of  drainage,  was  allowed  to  lie  fallow  altogether  ? — 
Precisely  so. 

And  that  is  the  reason  of  the  name ! — Yes. 

Then  the  land  which  is  wrought  and  prepared  to  receive 
potatoes  is  called  fallow  equally  with  the  land  that  is  vrrought 
and  prepared  to  receive  turnips  ? — The  same  thin^. 

Turmp  or  fallow  break — Is  that  the  name  usually  given  to 
such  land  ? — Fallow  break  includes  turnip  break  too  ;  it 
means  the  same  thing,  or  a  potato  break. 

Or  a  black  crop  break,  if  you  call  potatoes  black  crop  ? — 
Yes,  if  you  call  them  black  crop. 

I  want  to  ask  you  whether  this  is  right.  Never  mind  the 
prohibition  of  the  lease  at  this  moment,  but  keep  in  view 
that  I  include  hay  as  a  black  crop.  Is  it  true  that  it  is 
impossible  to  have  two  black  crops  between  grass  and  grass 
under  a  four-course  shift. ? — Yes,  you  may  nave  it  if  hay 
is  a  black  crop  in  the  rotation. 

And  in  the  five-course  shift  the  possibility  is  equal,  that 
you  may  have  two  black  crops  between  grass  and  ^rass ! — 
Y  ou  may  have  it ;  that  is,  keeping  always  hay  in  view  as  a 
black  crop. 

I  don't  mean  according  to  the  rules  of  good  husbandry,  but 
you  may  have  it  ? — Yes ;  it  is  within  the  bounds  of  possibility. 

In  short,  the  four-course  and  the  five-course  are  on  the 
same  footing  with  the  six-course  in  this  respect — ^I  mean,  in 
any  course,  you  may  have  two  black  crops  between  grass  and 
grass  ? — You  may  have  it  in  the  fo.ur  and  five-coursa 

I  will  tell  you  what  I  mean,  just  to  understand  the  ques- 
tion. It  is  suggested  that  the  parties  to  this  lease  must  nave 
contemplated  a  six-course  shift,  because  a  six-course  shift  is 
the  only  shift  in  which  you  can  have  two  black  crops  between 
grass  and  grass.  Is  that  true,  or  is  it  not  ?-That  hay  is  so 
ve^  confusing. 

The  only  tWngf  I  want  your  attention  to  is  this — With  hay 
as  a  black  crop,  is  it  possible  to  have  two  black  crops  between 
grass  and  grass  witn  a  four-course  shift ! — Yes,  you  may 
nave  it 

Now,  you  may  also  have  it  in  a  five-course  shift  ? — ^Yes,  but 
I  have  some  difficulty  about  the  sixth  shift. 
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The  &ct  that  two  black  crops  between  grass  and  grass  are     ^^-  Bumie. 
prohibited  does  not  indicate  that  the  parties  contemplated  a 
six-shift  ? — No,  certainly  not. 

It  can't  possibly  indicate  that,  any  more  than  a  four  or  a 
five  or  a  seven-coiLrse  shift ! — Of  course  not 

Now,  about  these  four  fields  that  you  examined  particu- 
larly, with  reference  to  their  capability  of  growing  potatoes  ; 
my  note  makes  Closehead  Park  the  first.  What  Kind  of  field 
is  it  ? — ^A  remarkably  poor,  eravelly,  and  moorish  soil. 

There  is  part  of  it  better  tnan  the  rest  ? — ^There  is. 

What  is  the  extent  of  it  ? — ^Perhaps  3  or  4  acres.  • 

How  many  acres  of  it  do  you  think  potatoes  might  be 
grown  on  ? — You  may  grow  potatoes  on  the  whole  of  it. 

But  to  any  profit  in  a  fiEur  year  I  Do  you  think  they  could 
be  grown  to  profit  ? — No. 

Wilk  Park — what  kind  is  it  ? — There  is  some  fairish  soil, 
but  of  a  gravelly  nature ;  it  is  not  an  alluvial  soiL 

Are  there  any  braes  in  it  which  could  not  be  cultivated  ? — 
Yes,  there  ara 

What  is  the  extent  of  them? — Incapable  of  cultivation,  S 
acres  entirely  so  ;  and  nearly  5  acres  which  ought  not  to  be 
in  cultivation,  and  no  grain  crop  should  be  put  on  it.  It 
should  be  in  clover  and  grass. 

How  many  acres  are  there  altogether  in  it  ? — ^The  avail- 
able quantity  of  land  for  potatoes  is  12  acres,  and  there  are 
about  20  acres  in  the  field. 

Is  it  good  land  for  potatoes? — No,  it  is  not  a  true 
potato  soil. 

Is  that  fisurm  not  potato  land  at  all  ? — No,  it  is  not  a  potato 
district. 

Then  Hempy  Shot — what  do  you  say  to  it  ?  The  acreage 
is  42 ;  are  there  any  of  these  acres  incapable  of  growing 
potatoes? — Oh  yes,  there  are  truly  available  for  potatoes 
about  24^  acres. 

There  are  a  good  many  braes  where  potatoes  could  not 

frow? — ^There  are,  and  4  acres  unfit  tor  cultivation — in 
room — ^never  having  been  cultivated,  and  cannot  be  so. 
How  do  you  make  up  the  rest  of  the  difference  ? — There  ' 
are  13'65  acres  which  ought  not  to  be  made  into  potatoes  on 
account  of  the  very  hilly  nature  of  the  soil,  and  the  difficulty 
of  bringing  them  off  the  ground.  It  is  very  uphill  work,  it 
is  so  very  steep. 

In  short,  these  13^  acres,  from  the  lie  of  the  ground,  you 
would  not,  as  a  farmer,  have  attempted  to  cultivate  for 

Eotatoes  ? — Certainly  not ;  4  are  incapaole  of  cultivation,  and 
ave  never  been  cultivated  at  all. 
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R.  Biimie.        That  leaves  24i  acres  of  that  field  available  for  growing 
potatoes? — Yes. 

Is  that  good  potato  ground  ? — When  vou  speak  about  good 
potato  ground,  I  don'^t  consider  that  mrm  a  potato  growing 
farm  at  all ;  but  that  is  the  best  on  the  farm.  It  is  good  sou 
in  the  part  of  the  country  it  is  in. 

Then  the  next  park  is  BackhilL  What  do  you  say  as  to 
it  ? — There  is  part  of  it  of  a  rich  sandy  nature ;  the  rest  is 
something  like  the  others. 

How  much  of  it  is  available  for  potatoes  ? — The  whole  of  it 

How  many  acres  altogether  are  there  upon  which,  having 
regard  to  the  ground,  potatoes  could  be  grown  ? — 797  acres. 

That  is  just  deducting  the  braes  and  the  broomy  land  that 
has  never  been  under  cultivation,  and  also  13^  acres  too 
steep  ? — There  are  104  acres  altogether. 

I  quite  understand  ;  but  I  think  these  IS^  acres  were  not 
capable  of  being  cultivated  on  account  of  the  lie  of  the  ground. 
Wnat  sort  of  climate  is  it  ? — It  varies.  Hempy  Shot  and  the 
Wilk  Park  are  about  the  lowest  lying,  but  Closehead  and 
Backhill,  I  presume,  are  400  feet  above  the  sea. 

Is  it  exposed  to  the  north  ? — Backhill  is  very  much  so. 

Did  you  make  any  calculation  as  to  what  could  have  been 
done  by  growing  potatoes  there  in  the  particular  year  1859. 
What  would  the  expense  of  seed  have  been? — £2  per 
imperial  acre. 

Now,  the  labour,  horse  and  manual.  Tell  us — ist.  the 
seed ;  2d.  the  labour  ;  and  3d.  the  manure  i — Labour  and 
railway  charge  and  cartage  of  potatoes,  £4i :  2 : 6  ;  dung  and 
guano,  including  railway  charge  and  cartage  to  field,  .C^l  2 : 1 1  s. 
per  acre — total,  r€*18 :  13  :  6. 

Now,  would  you  give  us  the  details  of  the  labour ! — The 
details  of  the  £4i:2:6  are — IsL  ploughing,  9s. ;  two  harrow- 
ings,  3s.  6d.;  one  rolling.  Is.;  two  grubbings,  4s.  6d.;  opening 
dnlls  and  covering  dung,  4s.  8d ;  spreading  dung,  ]  s. ;  sowing 
guano,  4d. ;  cutting  and  preparing  potato  seed,  Is.  8d.;  plant- 
mg  potato  seed,  lid. ;  harrowing,  8d. ;  scraping  potatoes,  2s. 

Lord  KvnXoch, — What  is  that? — Horse  noeing.  Hoeing 
by  hand,  twice,  3s.;  drilling  up.  Is.  6d.;  lifting,  3s.;  pitting, 
58, ;  harrowing  and  lifting,  9d. ;  gathering,  3s.  6d. ;  measur- 
ing up  and  sacking  potatoes  for  market,  6s.  6d. ;  driving  W\ 
Innerwick  Station,  £1 :  10s. — which,  added  together,  comes 
to-e4:2:6. 

SdicUor-Oerieral. — Now,  would  you  be  good  enough  to 
give  us  the  items  of  the  large  sum  for  dung  and  manure, 
jP12  :  lis.  ? — 20  tons  dung  m>m  Edinburgh  or  Berwick,  at 
2s.  9d.  per  ton. 
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Edinburgh  and  Berwick  are  the  places  from  which  suitable    R-  Binnie. 
dung  could  be  procured  ? — Yes,  at  the  same  price.    That 
comes  to  £2 :  15s.    Now,  the  freight  of  the  dung  is  2s.  9d. 
per  ton  also. 

How  did  you  ascertain  the  2s.  9d. ! — ^Because  I  am  in  the 
habit  of  getting  dung  myself. 

You  took  it  at  that  which  is  in  accordance  with  your  ex- 
perience. How  much  guano  ? — 3  cwt,  at  1 3s.  per  cwt,  comes 
to  ^1 :  19s. 

Now,  that  13s.  you  do  apeak  to  from  experience,  for  you 
bought  it  and  paid  that  for  it  ? — That  was  tne  price  which  I 
paid  for  it  to  McLean  and  Hope  at  Leith.  Then  the  freight 
of  guano  to  Innerwick  is  5d.  per  cwt.;  that  is  Is.  3d. 

Now,  the  cartage  of  the  dung  from  Innerwick  Station  to 
the  farm — how  many  rakes  a  day  ? — Two  rakes  per  day,  with 
double  horses,  5s.  per  ton,  is  £5. 

Would  it  cost  less  or  more,  or  just  about  the  same,  b^ 
taking  single  horses  with  lighter  loads ! — ^You  might  do  it 
for  a  little  less. 

How  much  less  might  you  do  that  for  ?— My  estimate  is 
with  double  horses.  Of  course,  double  horses  will  go  much 
more  swifUy.    I  would  use  double  horses  myself. 

And  it  would  be  somewhat  less  if  you  used  single  horses  ? — 
Yes,  if  you  could  use  them.  Cartc^e  of  guano  from  station, 
at  3d.  per  cwt.,  that  is  9d.     All  that  just  comes  to  ^12 : 1  Is. 

Now,  what  is  vour  estimate  of  the  crop  that  would  be  pro- 
duced upon  each  of  these  acres  overhead  ?  How  much  per 
acre  ? — 26  bolls  large,  £Eur  sized  potatoes,  at  148.,  which  comes 
to  ^18 :  4s. 

Any  small  ? — 4  bolls,  at  6s.,  which  comes  to  24s.  There 
might  be  a  few  seconds  got  out  of  them.  That  is  «£'19 :  8s. 
altogether  per  acre 

And  the  cost  ?— ^18 :  13 :  6. 

And  the  profit  ? — 148.  6d.  an  acre. 

I  think  that  rather  corresponds  with  your  opinion  that 
this  is  not  a  potato  growing  farm ! — ^Of  course,  it  is  not. 

And  you  are  not  surprised  that  the  tenant,  from  the  year 
1802  down  to  the  year  1859,  never  thought  of  growing 
potatoes  on  it  I — ^I  don't  wonder  at  it  at  all. 

So  &r  as  you  know  or  have  heard,  did  it  ever  occur  that 
100  acres,  or  70  acres,  were  put  under  potatoes  in  one  year! 
— Not  on  land  of  that  nature. 

And  you  do  not  believe  that  such  a  thing  ever  did 
occur? — ^I  don't  believe  it  could  be  done  to  any  advan- 
tage at  all.  It  should  not  be  done ;  it  would  be  absurd  to 
attempt  it 
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R.  Binnie.        Therefore,  I  say  that  you  are  not  surprised  that  from  1802 

to  1859  such  a  thing  was  neyer  thought  of? — Certainly  not 

I  suppose  79  acres  of  potatoes  would  be  a  very  large  crop 

on  the  best  farm  in  East  Lothian ! — It  depends  on  the  land 

on  the  &rm. 

Do  you  think  there  are  many  more  put  under  potatoes  ? — 

'"iC  .^y  h..e  ,^U-l  have,  ,.^,  ,p«ki«g.  *out 
65  or  70  acres. 

Do  you  know  any  fiEum  in  East  Lothian  where  they  grow 
1 00  acres  of  potatoes  in  a  year  t — Oh  yes  ;  I  know  a  former 
that  has  plenty  of  them.    Mr  Henderson  of  Longniddry. 

What  IS  the  size  of  that  farm  ? — ^I  think  it  wul  be  some- 
where about  550  imperial  acres. 

And  how  many  acres  of  potatoes  haye  been  grown  in  a 
year  ? — ^I  should  mncy  sometimes  130  or  150  acres. 

That  is  fine  land  ? — Oh,  it  is  very  fine  land  indeed.  As 
good  potato  land  as  in  East  Lothian,  because  the  tenant 
would  never  grow  them  unless  it  were  that. 

Did  you  use  to  grow  about  66  to  70  acres  ? — Yes. 

Have  you  been  growing  potatoes  for  many  years  ? — Yes,  I 
have.  I  was  one  of  the  nrst  that  began  to  grow  them  to  any 
extent  in  the  county. 

Then  you  know  very  well  the  expense  of  growing  them  ? 
— Yes,  they  are  very  expensive. 

A  great  part  of  the  expense  which  you  have  given  us  to 
grow  a  crop  of  potatoes  on  this  farm  is  in  procuring  town 
dung  fi:x)m  Edinburgh  or  Berwick  ? — Yes. 

You  think  a  potato  crop  of  that  extent  could  not  have 
been  grown  with  guano  alone,  according  to  the  rules  of  good 
husbandry ! — It  could  not  have  been  grown  at  all  under 
anyrules. 

Would  artificial  manure  have  been  peculiarly  unsuitable 
upon  such  fields  as  these  in  a  '  drouthy '  year  ^— Most  par- 
ticularly so ;  you  might  as  well  put  snufif  in  the  ground  to 
grow  potatoes— in  one  of  the  parks  at  any  rate. 

Which  of  the  parks  is  that ! — Closeheaa. 

Artificial  manure  alone  would  have  been  bad  in  any  year 
on  such  land,  and  would  not  have  produced  a  crop  to  profit 
at  all ;  but  in  a  *  drouthy '  year  it  would  have  been  useless ! 
— It  would  have  produced  tubers,  but  of  such  a  size  as  would 
be  unsaleable  in  the  English  market,  and  the  whole  affiiir 
would  have  been  a  failure. 

Now,  you  are  speaking  from  the  experience  which  you 
have  told  us  you  have  had  as  a  grower  from  the  very  first  in 
East  Lothian  ? — Yes  ;  the  railway  system  set  up  the  growing, 
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but  I  grew  them  a  good  deal  before  that,  and  even  before    ^  Bbnie. 
any  one  near  Dunbar  erew  them. 

if  the  attempt  had  been  made  in  1859  to  grow  a  large 
number  of  acres  of  potatoes  with  artificial  manure  alone, 
would  that  have  scourged  the  &rm  at  all  ? — Oh,  there  is  no 
doubt  of  it  Potatoes  require  dung.  Thej  are  a  very 
exhausting  crop ;  and,  being  a  very  exhausting  crop,  they 
require  to  be  liberally  dunged. 

And  to  have  cropped  100  acres,  or  anything  approaching 
to  it,  with  artificial  manure  alone,  would  have  been,  in  your 
opinion,  undue  cropping? — It  would  have  left  the  land  in 
poverty. 

Since  you  have  been  a  farmer,  down  to  the  present  time, 
did  you  ever  hear  of  a  tenant  taking  a  waygoing  crop  of 

Etatoes  with  artificial  manure — I  mean  guano? — No,  I 
ve  not. 

Did  you  ever  hear  of  a  tenant  taking  a  waygoing  crop  of 
potatoes  at  all  in  the  last  year  of  his  lease  ? — No,  raised  by 
artificial  manure  to  that  extent 

To  any  extent  ? — Oh  yes. 

What  extent  ? — Perhaps  on  a  farm  such  as  my  own  I  would 
not  be  prohibited  by  my  lease  from  doingso  on  say  1 2  or  1 5  acres. 

You  have  seen  the  clause  in  this  lease  about  leaving  the 
dung  to  the  incoming  tenant : — ^  And  the  said  George  Miller 
'  binds  himself  and  his  foresaids  to  leave  the  whole  straw, 
'  chaff,  and  chaffings  of  the  whole  lands  hereby  let  of  his  last 
'  or  outgoing  crop  in  steelbow,  and  the  dung  of  the  said 

*  fiurms  of  the  last  crop  but  one  to  be  one*half  steelbow  and 
'  the  other  half  paid  mr  by  arbitration  at  the  expiry  of  tiiis 

*  lease,  or  his  removal  from  the  said  lands,  for  the  use  of  the 
'  said  James  Hunter,  or  the  incoming  tenant,  and  to  thrash 

*  out  and  prepare  the  same  in  a  regular  and  timeous  manner 

*  for  their  accommodation  ? '  Judging  firom  what  you  saw  of 
these  four  fields,  do  you  think  that  justice  could  be  done  to 
that  farm,  in  the  way  of  manuring  it,  if  336  tons  of  manure, 
the  produce  of  crop  1857,  were  hoarded  to  plant  potatoes  in 
1859? — It  is  a  very  difficult  matter  to  do  it  I  have  much 
difficulty  in  making  what  serves  the  year  it  is  made  in. 

You  mink  it  codd  not  be  done  ? — No. 

12  tons  or  15  loads  an  acre  would  not  do  in  lieu  of  farm- 
yard manure  to  erow  potatoes!— Well,  I  have  put  it  down 
nere  as  £dinbur^  dung;  but  it  depends  entirely  on  the 
quality.  Horse  and  cow  dung  is  a  different  thing,  but  it  is 
ve^  much  dearer. 

But  would  12  tons  of  fiftrm-yard  dung  be  as  good  as  20 
tons  of  town  dung  ? — It  depends  entirely  upon  the  quality. 
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JR.  Bhmia  Do  you  remember  whether  the  year  1859  was  a  '  drouthy' 
year  ?— It  was  a  very  '  drouthy '  year  indeed. 

Is  the  soil  of  these  four  fields  at  Oldhamstocks  such  that 
a  *  drouthy '  season  would  tell  injuriously  upon  a  potato  crop  ? 
— It  is  Quite  an  open  soil,  with  perhaps  the  exception  of 
Hempy  Shot. 

The  land  generally  is  such  that  '  drouth*  would  be  very 
injurious  to  a  potato*  crop ! — Yes. 

Have  you  been  taking  that  into  account  in  the  estimate 
yon  have  given  us  ? — ^I  have  assumed  a  fair  year,  not  taking 
that  into  account. 

But  if  it  was  a  very  '  drouthy'year,  it  would  tell  injuriously 
there  on  the  crops,  and  some  deduction  would  have  to  be 
made  from  the  estimate  ? — ^Yes,  1  suffered  myself  from  the 
*  drouth '  on  my  own  farm. 

Now,  suppose  that  Hempy  Shot  was  in  wheat  in  1858,  and 
that  along  with  the  wheat  rye-grass  and  yellow  and  red  clover 
seeds  were  sown,  do  you  think  that  would  be  suitable  to  "be 
broken  up  in  the  spring  to  grow  potatoes  in  ? — It  never  could 
have  been  thought  of. 

What  are  the  grass  seeds  usually  sown  with  white  crop  in 
order  to  produce  a  hay  crop  ? — Commonly  Italian  rye-grass, 
red  clover,  and  a  small  quantity  of  cow  grass, — ^yellow  ck)ver, 
and  a  small  quantity  of  white  clover. 

But  it  does  not  occur  to  you  as  reasonably  possible  that  a 
tenant  intending  to  break  up  a  field  in  the  spring  for  pota^ 
toes  should  sow  do¥m  with  the  preceding  white  crop  all  those 
seeds  you  have  named ! — Oh  no ;  the  tning  is  an  impossi^ 
bility,  it  is  so  absurd. 

It  is  an  expensive  thing  sowing  these  seeds  I — Oh  yes  ;  it 
costs  a  guinea  an  acre,  or  thereabouts. 

If  you  heard  that  any  tenant  had  done  that,  you  would 
certainlv  infer  that  he  intended  to  grow  a  hay  crop  I — Yes, 
assuredly  ;  or  to  graze  it. 

Would  the  fiftct  of  pasture  growing  upon  it  be  detrimental 
to  the  ground  for  a  potato  crop  afiber  ? — Oh  no. 

Womd  it  not  open  tJie  soil  ? — ^It  depends  on  the  time  of 
laying  it  down. 

Supposing  the  nlou£[hing  is  done  in  March  i — ^That  is  too 
late ;  1  approve  ot  having  the  land  ploughed  before  Christ- 
mas, if  possible,  but  February  is  a  very  good  month. 

But  if  it  is  not  ploughed  until  the  month  of  March  ? — Well, 
the  effect  of  the  sun's  rays  upon  that  land  would  be  to  ^  drouth ' 
it  very  much,  and  you  get  the  potatoes  into  a  dry  bed  ;  of 
course,  you  exhaust  the  potatoes  before  you  get  them  into 
the  sets. 
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Lord  KirUoch. — You  think  that  the  ploughing  should  be    B.  Binnie. 
earlier ! — Oh,  decidedly,  my  lord. 

SoldaUor-Oeneral. — ^In  giving  us  the  acreage  of  Hempy 
Shot — ^which  you  say  would  grow  potatoes  on  24^  acres — ^you 
know  nothing  about  potatoes  having  been  upon  part  of  that 
ground  before ! — I  was  told  so. 

Did  you  make  any  deduction  on  that  account  from  your 
estimate ! — No. 

And  did  not  know  on  what  part  of  the  field  they  were  ? — 
No,  I  know  nothing  about  them. 

Oroes^eaximmedoy  Mr  Anderson. — Upon  what  shift  do 
you  farm  your  land  ? — Well,  properly  speaking,  my  shift  is 
the  six-shift,  but  I  am  not  bound  to  any  shift.  I  sometimes 
even  take  potatoes  after  turnips.     I  have  done  it  this  year. 

So  that  you  farm  it  to  the  best  advantage  for  yourself  ? — I  do. 

And  you  take  a  crop  of  potatoes  every  year  ? — Yes. 

Do  you  grow  a  large  breadth  of  potatoes  every  year  ? — ^Yes, 
about  a  fifth  part  of  Uie  &xui. 

And  I  suppose  you  change  the  ground  every  year? — I 
change  the  potato  ground  of  course.  We  vary  it  as  much 
as  we  can. 

Do  you  grow  potatoes  on  all  the  fields  on  your  farm  ? — 
Except  the  links  land.  I  never  attempt  it  there,  because 
they  scab  upon  sandy  land. 

And  I  suppose  you  find  them  a  profitable  crop ! — No. 

^  But  are  tney  on  the  whole  a  profitable  crop  ? — Not  every 
year. 

You  have  lost  by  them  ? — I  have  made  nothing  by 
them.  It  is  the  expense  of  raising ;  but  it  is  a  very  ^ood 
preparatory  crop  for  wheat.  I  get  them  off  early — sometimes 
on  20th  Jiily — ^and  sow  rape  upon  the  ground,  and  I  am  able 
to  winter  150  to  160  ewes. 

You  get  that  way  early  potatoes  and  rape — two  crops  in 
the  year — from  the  same  ground  ? — Yes. 

Now,  how  many  years  have  you  grown  potatoes  on  that 
farm ! — Every  year. 

You  say  that  they  would  not  pay  of  themselves  as  a  crop ; 
but  with  reference  to  the  way  in  which  you  mani^e  your 
farm,  and  with  reference  to  the  crops  that  ioUow  after  them, 
you  find  that  it  is  a  good  crop  ? — The  fact  of  the  matter  is, 
that  it  costs  me,  including  rent,  for  every  acre,  •£'23 :  10s. — 
that  is  the  Scotch  acre — or  about  «£^19  per  imperial  acre. 

Now  would  you  just  tell  me  how  you  make  up  the  -PJ  9  ? 
But  we  had  an  item  which  I  don't  think  you  would  have  in 
your  expenditure — the  price  of  dung  ? — Oh,  but  the  value  of 
my  dung  is  double  that. 


H.  Biimie. 
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But  you  have  not  cartage? — I  don't  buy  dung  for  my 
potato  crop  ;  I  apply  to  it  the  dun^  made  upon  my  own  fieirm. 

But  can  you  tell  me  what  quantity  of  that  dung  you  apply  ? 
Somewhere  about  18  to  20  tons  per  acre. 

And  what  do  you  value  it  at  per  ton  ? — ^About  8s. 

That  would  be  about  £1  an  acre  ? — Yes. 

And  do  you  give  it  any  artificial  manure  ! — ^A  large 
quantity. 

In  addition  ?  How  much  ? — I  give  6  c wt.  to  the  imperial  acre. 

What  is  that  \ — It  is  a  mixture  of  guano  and  bones,  and 
comes  to  about  10s.  a  cwt ;  which,  for  6  cwt.,  would  be  ^3. 

Is  it  mixed  in  equal  proportions  ? — No,  there  is  a  little 
more  guano. 

How  much  guano  ? — Perhaps  three-fifths  of  guano. 

You  have  given  us  a  different  quantity  of  manure  for  jour 
own  farm  firom  that  which  you  give  us  for  this.  Was  this  on 
account  of  its  better  quality? — Oh,  decidedly. 

Isn't  that  a  very  liberal  application  of  manure ! — ^It  is  a 
liberal  application. 

Then,  in  putting  in  that  manure  you  have  not  only  in  view 
the  crop  of  potatoes,  but  the  after-crop  you  are  to  raise  ? — 
Well,  r  have. 

It  is  put  in  for  both  crops  ? — It  is. 

You  have  in  view  not  only  that  you  are  to  raise  early 
potatoes,  but  a  succeeding  crop.  What  was  the  description 
of  crop  you  told  us  you  took  in  the  same  year  aftier  potatoes  ? — 
I  have  taken  an  early  variety  of  turnips,  but  usually  a  crop 
of  rape. 

Now,  is  it  your  general  practice  to  have  that  crop  in  the 
same  field  ? — My  system  oi  husbandry  necessitates  that.  I 
get  a  certain  dass  of  sheep  and  they  eat  it  up. 

Now,  is  it  a  fair  estimate  to  say  that  you  apply  one-half  of 
the  dung  to  the  potato  crop,  and  half  to  the  subsequent  crop ! 
— I  have  given  the  subsequent  crop  about  1  cwt  of  guano ; 
that  is  for  the  rape  crop. 

And  for  a  crop  of  turnips,  do  you  do  anything  in  the  way 
of  manuring ! — Oh,  the  same  as  the  rape ;  they  are  all  sown 
broadcast ;  it  is  just  good  for  a  start 

Have  your  potato  crops  generally  been  good!— It  depends 
entirely  upon  the  season. 

I  know  It  does,  but  I  am  speaking  generally  ? — As  a  general 
rule,  I  think  my  average  sales  approximate  somewhere  about 
^18  an  imperial  acre. 

Sold  in  tne  early  part  of  the  season  ? — Some  of  them. 

L(yrd  Kirdoch, — Is  that  your  average  profit  per  acre  ? — No, 
the  gross  return. 
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Mr  Anderson, — That  average  is  taken  over  a  number  of    R-  Binnie. 
years  since  you  went  to  the  farm  ? — I  may  say  it  is  taken 
m}m  the  last  four  years.    I  had  cartage  after  that  to  the 
railway  station. 

How  far  is  it  to  the  station  ? — ^About  l^  miles. 

And  what  do  you  estimate  the  cartage  at  i — To  Longniddry 
it  would  be  about  2s.  6d.  per  ton. 

What  is  it  per  acre  ? — It  depends  entirely  upon  the  number 
of  tons  they  may  contain.  I  sold  potatoes,  but  I  cannot  tell 
you. 

In  stating  your  crop  in  the  ground  at  a£^18  an  acre,  did 
you  not  form  an  estimate  of  the  produce  ? — Not  of  the  early 
potatoes,  because  they  give  a  much  higher  price. 

Can  you  not  estimate  how  many  bolls  there  were ! — We 
estimate  the  early  potatoes  at  so  many  bolls  at  the  time  we 
sell  them,  but  the  price  varies. 

Take  regents — can  you  estimate  the  produce  from  them  ? 
— Well,  a  practised  eye  could  come  very  close  about  it 

What  did  you  estimate  the  nroduce  of  regents  upon  your 
own  &rm  at  ?— I  cannot  possibly  tell  you. 

Can  you  tell  me  what  you  sold  them  for  I — I  sold  5  Scotch 
acres  at  «f  12.  They  were  'drouthed'  up  ;  and  that  was  on 
land  which  I  valued  at  somewhere  about  ^3 :  15s.  per  Scotch 
acre  of  rent. 

What  time  did  you  sell  them  J — Early  in  July. 

Was  the  land  in  which  they  were  usually  affected  by 
'  drouth  ? ' — It  was  a  little  gravelly. 

Is  there  a  considerable  part  of  your  farm  gravelly  ? — No  ; 
but  a  certain  part  of  it  was  slightly  gravelly.  No  field  of  it 
is  exacUy  the  same  kind  of  soil  throughout 

Was  there  any  ferm  in  your  nei^bourhood  aflTected  by 
the  drought  to  the  same  extent  as  yours  in  1859  ? — ^Well,  I 
should  think  so ;  only  in  some  kinds  of  land :  but  on  other 
kinds  it  might  be  slightly  different;  but  that  was  more 
susceptible. 

But  you  had  other  kinds  not  so  susceptible  ? — Yes,  I  had, 
and  the  potatoes  were  affected,  but  not  to  the  same  extent. 
In  fiict  my  &rm  is  too  dry. 

What  did  you  get  for  the  potatoes  on  the  other  land 
which  was  not  affected  ? — I  have  that  in  my  memory  too.  I 
got  £18  per  imperial  acre  for  one  portion,  and  1  got  £19 
for  the  remainder. 

And  these  were  all  sold  early  in  the  season,  I  suppose  ? — 
No,  the  ^^19  ones  were  on  the  best  land,  and  they  were  sold 
later  in  the  season  ;  but  they  were  all  sent  away  to  market 
without  being  pitted. 
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R.  Binnia  You  sold  them  on  the  ground,  the  purchaser  taking  the 
risk  and  expense  of  lifting.  Now,  had  you  a  good  crop 
upon  that  portion  of  the  farm  which  was  not  affected  in  the 
way  you  have  told  us  by  drought  ? — There  was  a  fiEurish  crop, 
but  the  size  was  not  very  great  that  year. 

But  it  was  a  good  average  crop  ? — A  fair  average. 

Can  you  give  me  any  idea  what  quantity  of  potatoes  were 
produced  ? — Well,  upon  my  honour.  I  don't  know. 

You  never  thought  about  them  ? — Just  so. 

What  had  you  after  potatoes  that  year  ? — Rape  or  tiunips. 

Did  you  sell  your  rape  or  your  turnips  tnat  year? — I 
never  sell  these  things. 

What  do  you  estimate  the  rape  at! — ^About  £^\  5s.  an 
imperial  acre. 

Is  that  in  the  ground  ? — Eating  it  upon  the  ground  with 
sheep  ;  you  allow  the  sheep  to  range  over  it 

Wnat  did  you  value  your  turnips  at  ? — I  found  them  to  fail 

Did  you  grow  rape  exclusively  m  1859  as  an  after-crop  ? — 
I  grew  it  on  part  ot  the  lands. 

What  did  you  grow  on  the  remainder  of  the  potato  land 
that  year  ? — I  grew  wheat  after  the  late  potatoes. 

That  is  to  say,  wheat  for  the  following  year? — Exactly;  I 
sowed  the  wheat  at  the  back  end  of  that  year. 

Now,  did  you  put  any  additional  manure  upon  the  portion 
on  which  you  grew  wheat  ? — Yes,  I  always  give  a  little  rape 
in  the  back  end  of  the  season  where  the  wheat  is  sown;  when 
the  plant  is  vigorous  I  give  a  little  extra  manure. 

What  would  be  the  quantity  of  extra  manure  ? — Perhaps 
about  6  cwt.  of  rape  dust. 

At  what  price  per  cwt.  ? — ^About  6s.  6d  per  acre. 

That  is  for  the  wheat  crop  of  1 860 ;  and  that  is  the  only 
manure  that  you  gave  it? — Yes. 

Now,  you  told  us  that  you  visited  the  farm  of  Oldham- 
stocks  and  Springfield? — I  was  over  these  special  fields. 

When  did  you  make  that  visit? — On  15th  December  last. 

And  who  was  with  you  on  that  occasion?— No  one  went 
directly  with  me,  but  I  met  Mr  Hunter  and  the  tenant  there. 

And  did  they  go  over  the  fields  with  you? — They  did. 

And  your  examination  took  place  in  their  presence  ? — I 
formed  my  own  opinion,  and  kept  it  to  myself. 

You  went  over  these  four  fields  ? — I  did,  carefully. 

Did  you  form  in  your  own  mind  an  estimate  of  the  value 
of  these  different  fields  per  acre  ? — I  took  into  my  mind  the 
nature  of  the  soil,  and  what  they  might  produce  with  dung, 
and  I  knew  the  rent  of  the  fiEurm. 

But  I  mean,  without  reference  to  the  production  of  potatoes. 
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did  you  form  an  opinion  of  what  would  be  a  fair  rent  for  each    ^  Binnie. 
field  ?— Yes,  I  did. 

Can  you  tell  me  what  that  was  i — I  should  think  that  15s. 
an  acre  is  plenty  for  Closehead  Park.  Then  Wilk  Park, 
which  is  better  land,  I  should  think,  keeping  out  the  braes, 
would  be  somewhere  about  27s.  an  acre. 

And  what  do  you  say  for  the  braes! — ^They  are  worth 
little  or  nothing.  There  are  3  acres  in  that  field  worth 
little  or  nothing,  which  may  be  grazed.  Then  the  other 
part  of  the  braes,  5  acres,  are  worth  something. 

What  are  they  worth  ? — Perhaps  somewhere  about  7s.  6d. 
an  acre. 

Then  Hempy  Shot — ^what  is  it  worth  per  acre,  keeping 
the  ^ood  land  by  itself  f — There  are  24^  acres.  I  shoula 
puttnat  down  at  somewhere  about  34s.  or  35s.  per  acre. 
Then  the  remainder  consists  of  two  classes — 4  acres  of  worth- 
less ground,  which  you  cannot  put  any  price  upon  at  all.  I 
would  nut  it  down  at  10s.  altogether.  Then  the  other  piece 
of  gooa  haugh  land,  13^  acres,  I  consider  as  good  land  as 
in  the  whole  place,  and  it  is  worth,  as  a  graadng  subject^ 
somewhere  about  28s. 

And  is  it  worth  nothing  except  for  grazing  ?—  I  don't  think 

it  IS. 

You  think  it  is  very  good  grazing  ground,  but  you  did 
not  estimate  it  as  of  any  value  for  prwiucing  crops  ? — If  you 
could  get  at  it 

But  is  it  not  possible  to  get  at  it  ? — ^It  would  not  be  profit- 
able to  do  it. 

Then  Backhill  ? — ^I  don't  like  that  field— say  25s.  an  acre. 

What  is  the  cause  of  vour  dislike  ? — There  is  a  large  pro- 
portion of  it  sandy,  without  any  admixture  of  clay  or  any- 
thing else  in  it,  and  therefore  m  growing  potatoes  in  that 
sandy  stuff  vou  are  always  certain  to  grow  tnem  scabbed.  I 
had  a  bit  of  that  kind  of  land  last  year,  the  potatoes  from 
which  I  sold  at  6s.  per  boll. 

Is  it  an  admixture  of  red  land  ? — Bed  sand. 

And  therefore  you  think  it  is  not  good  potato  ground  ? — I 
consider  it  is  bad  potato  ground ;  that  is  my  impression  of  it. 

Is  it  good  ground  for  any  kind  of  crop ! — It  is  always  very 
couchy. 

But  is  it  good  for  any  kind  of  crop  ? — Carrots,  I  think, 
would  be  good. 

What  find  of  crop  do  you  call  carrots  ? — I  think  that  is 
rather  a  *  closer.' 

I  suppose  a  carrot  crop,  when  a  good  crop,  is  a  very  pro- 
fitable crop  ? — ^Yes. 
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R.  Binnie.  Just  tell  US  what^ould  be  the  value  of  Backhill  per  acre 
for  a  carrot  or  any  other  kind  of  crop  ? — ^Well,  I  never  saw 
carrots  grown  upon  such  land.  I  say  it  is  good  carrot  soil, 
but  you  must  tsike  into  account  the  climate  before  you  grow 
carrots.  I  question  rather  the  propriety  of  growing  carrots 
there  at  all. 

Will  it  produce  white  crops! — It  depends  entirely  upon 
the  season.  In  a  wettish  season  it  will  do  so,  but  in  a  'droutny ' 
season  it  will  not. 

Lord  Kirdoch. — ^I  suppose  that  in  estimating  25s.,  you  are 
taking  in  the  whole  of  its  capacities!— The  whole  of  its 
capacities. 

Mr  Anderson, — ^With  reference  to  its  being  a  field  incapable 
of  producing  ceitain  crops,  you  think  it  would  be  worth  25s. 
an  acre.  Now,  did  any  one  point  out  to  you  the  parts  of 
these  fields  which  were  not  capable  of  being  brought  under 
cultivation  ? — I  saw  them  with  my  own  eyes.  I  saw  how  the 
lands  lay,  and  I  put  a  question  to  Mr  Hunter  regarding  the 
acreage,  and  I  got  the  information  from  his  plan  ana  his  mouth. 

Do  you  remember  what  he  stated  the  acreage  to  be  ? — 
They  correspond. 

You  have  had  the  lease  of  this  farm  put  into  your  hand  ? 
— I  have  looked  over  it 

For  how  long  ? — I  had  it  for  several  days. 

And  you  read  the  whole  of  it — (the  appeal  case) — I  suppose? 
— No,  1  did  not. 

Was  it  the  lease  you  particularly  looked  at  ? — Yes. 

Now,  you  have  had  the  clause  of  that  lease  in  reference  to 
the  cropping  more  particularly  pointed  out  to  you.  Will  you 
tell  me  whether  there  is  any  particular  shift  under  which 
this  farm  is  to  be  managed ! — This  lease  provides  for  no  par- 
ticular shift.    I  don't  think  it  does  absolutely. 

Does  it  fix  him  to  the  four,  five,  or  six-shift?— The  six- 
shift  is  prohibited  if  hay  is  taken,  but  it  is  the  hay  that 
bothers  everybody. 

But  leaving  hay  out  of  count  in  the  meantime,  sup- 
posing you  don't  take  hay,  and  take  a  crop  of  potatoes  or 
oeans,  and  take  the  usual  six*shift,  is  it  prohibited  ?— No,  if 
you  exclude  hay. 

Now,  it  does  not  prohibit  the  six-shift.  Isn't  it  the  shift 
that  is  more  particularly  pointed  at  in  the  lease ! — I  think 
the  five-shift  is  the  one  pointed  at  in  the  leasa 

Now,  just  be  kind  enough  to  tell  us  why ! — Just  because 
the  tenant  himself  thought  so,  and  because  it  is  really  the 
proper  and  most  profitable  method  of  managing  that  land, 
and  I  say  that  earnestly. 
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Then  it  is  becaose  you  think  that,  with  reference  to  this    K.  Bimue. 

i>articalar  &rm  and  the  way  in  which  it  was  managed,  the 
ease  points  more  to  the  fiye  than  to  any  other  shift  ? — Yes, 
that  was  my  meaning. 

Now,  would  you  just  look  at  the  lease  again  ?  You  see 
the  clause  at  p.  99,  letter  E: — *  In  particular,  never  to  have 
*  more  than  one-half  of  the  arable  land  in  white  crop  in  the 
^  same  season/  Under  the  five-shift,  have  you  more  than 
one-half  of  the  arable  land  in  white  crop  ?— No,  you  can't 
have  it. 

Under  what  shift  have  you  the  half  of  the  arable  land  under 
white  crop  ? — You  may  have  it  under  the  four  or  the  six,  but 
not  the  five. 

'  Nor  to  take  two  white  crops  off  the  same  field  without  a 
'  green  or  black  crop  intervenmg,  and  to  take  only  one  black 
^  crop,  such  as  hay,  beans,  peas,  potatoes,  and  the  like,  be- 
^  tween  ^rass  and  grass.'  Now,  do  these  provisions  point  to 
any  particular  shift  ?  Don't  they  point  both  to  a  green  crop 
and  a  black  crop  betwixt  two  white  crops,  in  the  same  course 
of  rotation  ? — Without  taking  the  hay  crop  into  account 

Deal  with  potatoes  and  beans  ? — ¥  es,  I  should  say  so. 

Now,  isn't  that  the  six-rotation  ? — ^Yes. 

Will  these  provisions  apply  to  any  other  rotation  f — I  don't 
think  they  would. 

Well  now,  does  that  only  apply  to  the  six-rotation,  or  do 
you  still  remain  of  opinion  that  the  lease  points  more  par- 
ticularly to  the  five-rotation  than  to  anything  else  ? — I  think 
it  really  does ;  at  all  events,  the  tenant  pointed  at  it  more. 
Still  I  think  it  does. 

Just  be  kind  enough  to  explain  to  me  why !  I  am  sup- 
posing you  know  nothing  about  this  farm,  but  that  I  had  put 
this  lease  into  your  hands  for  the  first  time ! — I  saw  the  farm 
could  either  be  farmed  upon  the  six  or  the  five-course  shift. 

Leave  hay  out  of  view,  and  look  at  the  provisions  of  the 
lease,  and  tell  me  whether  it  points  more  specifically  to  the  five 
or  the  six  ? — ^This  particular  part  of  the  lease  points  more 
directly  to  the  six.    It  is  a  most  unreadable  lease. 

Now,  you  said  with  reference  to  the  provisions  of  that  lease, 
and  having  rerard  particularly  to  the  farm  and  to  the  soil, 
that  you  woula  have  expected  the  five-shift  to  be  followed  in 
preference  to  the  six  ? — ^That  is  my  opinion. 

Why  I — ^Because  there  is  more  pront  in  the  one  way  than 
the  other,  and  by  adopting  the  one  in  preference  to  the  other. 

Now,  is  the  aavantage  of  the  five-course  over  the  six-course 
in  reference  to  a  number  of  £Eirms,  and  more  particularly  in 
reference  to  this  farm,  that  you  have  a  larger  amount  of  grass 
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R.  Binnie.   Jq  ^he  five  than  in  the  six-shift  ? — You  have  it  irregularly 
laid  down. 

Do  you  know  in  point  of  fieujt  whether  it  was  so? — I 
believe  so. 

You  had  an  explanation  on  that  point  that  that  was  the 
way  Mr  Miller  managed  it — ^the  most  profitable  way  for  the 
tenant  ? — ^I  think  so. 

The  way  you  would  have  managed  it  yourself? — I  think  so. 

And  therefore  you  were  not  at  all  surprised  to  find  that, 
during  twenty  years,  excepting  the  last  year,  it  had  been 
managed  upon  tne  five-shift!— Just  what  I  would  have  expected. 

Now,  by  being  managed  upon  that  five-shift,  was  it  a  good 
course  of  management  for  it  ? — Certainly  for  the  land ;  and 
what  is  good  for  the  land  is  good  for  the  tenant,  and  the 
landlord  too. 

And  I  suppose  better  for  the  land  even  than  if  the  six- 
course  shift  had  been  adopted  throughout,  so  that  the  land- 
lord and  the  land  gained  a  great  advantage  by  the  previous 
course  of  management  ? — I  uwok  they  did. 

You  think  aU  parties  were  benefited  by  it,  and  you  think 
that  the  management  was  beneficial  for  the  land,  because  you 
think  it  was  the  most  advantageous  for  the  tenant  ? — I  should 
think  so. 

Now,  are  you  aware  of  any  instance  where,  under  a  lease 
of  this  kind,  which  permits  the  fisirm  to  be  worked  by  the  four 
or  the  five  or  the  six-shift,  such  a  farm  had  been  managed 
throughout  the  greater  portion  of  the  lease,  or  for  twenty 
years,  upon  the  five-shift  ? — We  sometimes  may  crop  them  in 
any  shirb. 

You  can  change  the  shift  when  it  is  not  prohibited  ? — Oh, 
assiiredly. 

The  question  I  am  jjutting  to  you  is  this — ^Whether,  with  a 
lease  which  does  not  tie  you  down  to  any  particular  course  of 
management, you  have  known  anyfeinn  where  the  five-shift  has 
been  adopted  for  twenty  years  out  of  a  twenty-one  years'  lease ! 
— ^I  never  knew  that  to  have  been  the  case  in  all  my  experienca 

But  have  you  known  an  instance  where  a  farm,  occupied 
under  a  lease  such  as  we  have  here,  not  tying  you  down  to 
any  particular  shift,  has  been  continuously  mani^^  upon  the 
five-shift  for  a  period  of  twenty  years  ? — ^Y es. 

Have  you  known  any  change  afterwards  made  ? — Yes. 

How  many  years  before  its  termination  ? — ^Perhaps  about 
eight  or  ten. 

And  the  six-shift  continued  throughout  these  eight  or  ten 
years?— Yes,  it  has  been  done,  but  I  can't  enumerate  any 
specific  places. 
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And  it  is  quite  common,  I  nnderstand,  to  change  from  the   ^  BUmie. 
five  to  the  six-shifk  in  the  coarse  of  a  lease  ? — It  is  common 
in  some  places,  and  not  in  others ;  it  depends  upon  the  way 
the  £Eirm  is  placed.    I  think  it  would  be  very  injudicious  to 
alter  this  fieurm. 

Why  i — Because  I  don't  think  it  would  pay  the  tenant. 

But  supposing  it  did  pay  the  tenant,  and  tnat  it  would  pay 
him,  is  there  any  reason  against  him ! — Not  at  all;  no  reason 
whatever. 

Is  it  against  the  rules  of  good  husbandry  to  change  ? — It 
depends  entirely  how  you  do  change,  or  the  subject  you 
change  upon. 

I  am  told  that,  as  to  this  farm,  it  would  be  against  the  rules 
of  good  husbandry  to  change,  because  it  would  be  against 
the  tenant's  interest.  Is  it  oecause  it  would  be  injurious  to 
the  tenant^s  interests  that  you  think  it  would  be  against  the 
rules  of  good  husbandry  to  make  the  change  ? — ^That  is  the 
strongest  part  of  it. 

But  have  you  no  other  reason  to  give  ? — ^Yes,  because  the 
rules  of  good  husbandry  are  the  re^ilations  upon  the  other 
&rms  in  the  neighbourhood,  and  he  must  adopt  the  system 
of  management  followed  by  his  neighbour — ^that  is,  acting  in 
accordance  with  the  rules  of  good  husbandry. 

Do  you  know  the  neighbouriDg  farms  at  all  ? — I  do,  several 
of  them;  and  in  that  neighbourhood  they  are  managed  on 
that  system. 

Do  they  never  change  ?—  I  cannot  speak  to  that. 

Would  you  be  very  much  surprised  to  hear  that  they  had 
changed  ^om  the  five  to  the  six-shift  t — Well,  I  woula.  It 
would  not  suit  them. 

But  suppose  it  would  suit  them,  would  there  be  anjrthing 
against  tne  rules  of  good  husbandry  in  making  the  change  t 
— ^No,  there  is  not;  because  the  sizHsnift  is  considered  as  much 
in  accordance  with  the  rules  of  good  husbandry  as  thefive-shift. 
It  depends  entirely  upon  the  subject  you  are  to  do  it  on. 

But,  speaking  generally  of  the  farms  in  the  county  of 
East  Lothian,  is  it  against  the  rules  of  good  husbandry  in  the 
course  of  the  lease  to  change  from  the  five  to  the  six-course ! 

Solicitor-'Oeneral. — I  would  like  to  know  what  you  mean 
by  ^generally.' 

(lu)  witness) — Can  you  distinguish  between  the  different 
&nns! — Oh  no;  it  is  impossible  that  I  can. 

Mr  Anderaon. — You  can  take  them  generally  in  this  way: 
I  suppose  that  there  is  a  large  breadth  &rmed  upon  the 
five  as  well  as  upon  the  six-shift;  can  you  tell  me 
whether  these  lands  have  been  changed  from  the  five  to  the 
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R.  Binnie.  gjx  f — Well,  I  think  those  lands  upon  the  six-shift  have  been 
throughout  upon  the  six-shift;  and  those  farms  managed 
upon  the  five-shift  have  been  the  same. 

And  there  has  been  no  change  ? — No,  not  any  particular 
change.  That  is  the  uttermost  that  I  could  answer  that 
question. 

Do  you  know  of  any  farm  ? — No,  I  don't.  I  told  you  be- 
fore that  it  might  be  done,  but  I  cannot  point  out  specially 
any  instance. 

Do  you  know  of  any  fiirm  where  it  has  been  changed  ? — 
No,  I  don't  know  of  any  one. 

But  have  you  any  doubt  that  a  change  has  been  made  ? — 
No,  I  don't  know.  In  point  of  fact  it  may  have  been  done, 
but  I  can't  tell. 

Then,  with  reference  to  this  farm,  supposing  a  change 
had  been  made  in  the  course  of  the  lease,  and  that  the 
tenant  thought  it  for  his  advantage  to  make  the  change, 
is  there  any  other  reason  that  occurs  to  you  why  the  change 
should  not  be  or  could  not  be  made! — I  think  if  the 
tenant  had  power  to  make  the  change,  he  was  quite  entitled 
to  do  it 

Now,  take  this  farm :  Supposing  the  tenant,  after  having 
farmed  it  for  some  years  upon  the  five-shift,  and  had 
deemed  it  proper  and  for  his  interest  to  make  a  change  to 
the  six-shift,  is  there  anything  in  the  rules  of  good  husbandry 
that  would  have  prevented  him  ? — No,  none  whatever. 

Now,  if  that  would  not  have  been  so  during  the  currency 
of  the  lease,  would  it  have  been  so  at  the  end  of  the  lease  ? — 
It  would  have  been  so  during  the  last  year  of  the  lease. 

Well,  just  explain  to  me  why?  1  mean,  would  it  be 
against  the  rules  of  good  husbandry  to  make  that  change  in 
the  last  year  of  the  lease  ? — Because  if  the  tenant  had  not 
seen  fit  to  do  this  during  the  currency  of  the  lease,  and  made 
a  dash  into  100  acres  at  the  end  of  the  lease,  I  think  he 
would  have  seriously  damaged  the  land  and  the  interests  of 
the  incoming  tenant.  I  think  it  would  be  a  tremendous  dash 
if  be  were  to  jump  into  the  100  acres. 

You  think  it  would  be  a  tremendous  dash  for  him  to  do 
so  ? — It  could  not  be  very  good  husbandry,  because  he  has 
got  upon  a  subject  not  fit  for  growing  potatoes. 

Now,  just  be  kind  enough  to  tell  me  why  ? — ^It  is  far  too 
gravelly,  and  the  expense  of  producing  the  crop  would  eat 
it  up,  and  the  tenant  would  get  nothmg.  I  don't  think  a 
crop  of  potatoes  could  be  grown;  and  that  is  my  humble 
opinion. 

You  have  already  told  us  that  you  do  not  think  this  hrm 
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was  a  good  potato  form,  and  would  not  have  reared    a    ^  Binnic. 
good  crop  of  potatoes  i — I  said  it  is  not  a  good  potato  farm 
at  all. 

But  was  it  in  a  better  condition  for  receiving  a  crop  of 
potatoes  than  if  the  six-course  had  been  followed  uirou^hout  ? 
— ^Takin^  the  condition  of  the  land  into  account,  certainly. 

That  is  to  say,  you  think  it  would  be  unprofitable  for  the 
tenant  to  farm  it  for  twenty  years  on  the  six-shift  ? — Yes. 

Therefore  you  think  he  followed  a  judicious  course  in  farm- 
ing it  during  that  time  upon  the  five-course  ? — Yes. 

Now,  you  told  us  what  you  understood  by  fallow  ground. 
You  say  that  as  far  as  you  know  it  applies  to  land  which  in 
olden  times  lay  in  bare  fallow,  but  which  now,  under  the 
modem  system  of  husbandir,  is  more  freouently  put  under 
a  turnip  or  potato  crop,  and  that  the  word  fallow  is  applied 
indifferently  to  both ! — ^Yes. 

Is  the  potato  crop,  or  the  ground  in  which  the  potato  crop 
is  put,  usually  known  as  fallow  ground  ? — I  call  it  that. 

But  is  it  universally  called  uiat? — Well,  it  is  sometimes 
confused  with  black  crop. 

And  when  so,  do  you  call  the  ground  fallow  ground  ? — 
No,  you  can''t.  It  goes  under  the  same  kind  as  beans  or 
black  crop  ground 

You  see  fliat  by  this  lease  potatoes  are  a  black  crop  ? — Yes. 

And  the  only  ground  whicn  is  mentioned  as  fallow  ground 
is  called  turnip  or  fiJlow  ground  ? — Yes. 

Now,  under  that  expression  in  this  lease,  would  you  com- 

Srehend  the  ground  which  was  intended  for  black  crop! — 
^h  no,  you  can't  comprehend  the  same  ground. 

Therrfore,  reading  tnis  lease  with  reference  to  fallow  ground, 
what  would  you  understand  the  lease  to  mean  by  fallow 
ground  ? — I  would  understand  it  to  mean  either  bare  £Etllow 
or  land  for  turnips. 

What  would  you  call  the  ground  which  is  to  receive  black 
crop  under  this  lease  ? — ^Bladc  crop  ground. 

By  this  lease  the  tenant  might  take  a  sixth  part  of  his 
land  in  black  crop  if  he  chose  ? — Yes. 

Now,  you  are  a  good  deal  puzzled,  you  say,  by  hay  being 
r^arded  as  a  blacK  crop.  Is  hay  not  generally  considered 
as  a  black  crop ! — No,  it  is  not 

What  is  it  considered ! — ^It  is  considered  grass  crop. 

Now,  just  be  kind  enough  to  explain,  for  the  information 
of  the  jury,  why,  in  your  opinion  you  could  not  take  hay  as 
a  blact  crop  in  the  six-rotation  ? — Because  it  is  precluded. 

Explain  why  ? — Because  you  can't  make  it  out  in  figures ; 
it  can  t  be  done. 
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R.  Binnie.        But  would  you  explain  why  it  can't  be  done  ? — No,  I  can't. 

In  reference  to  your  estimate  of  the  cost  of  manure  and 
seed  and  labour  which  you  have  given  us  as  the  whole  ex- 
penses connected  both  in  raising  and  lifting  the  potatoes  on 
this  &rm,  there  is  one  of  the  items — driving  potatoes  to  the 
station,  £1 :  10s.  ? — ^Yes. 

Now,  how  many  rakes  per  day  do  you  allow  for  that  ? — 
Two  r^es  a  day,  and  two  norses  in  each  cart 

And  if  you  had  one  horse,  it  would  be  about  half  that  sum, 
I  suppose  ? — ^No,  you  might  take  1 6  cwt.  by  one  horse. 

Then,  supposing  that  you  had  one  horse  instead  of  two, 
how  much  would  it  be  ? — It  would  reduce  it  about  a  fourth ; 
that  would  be  16  cwt.  in  each  cart. 

You  put  in  two  horses  to  take  up  the  dung ;  but  do  you 
require  two  horses  to  take  down  the  potatoes! — Well,  there 
is  one  great  brae ;  unless  you  keep  a  norse  at  the  bottom  of 
the  hill. 

Now,  in  reference  to  the  manure,  you  have  allowed  both  for 
town  dung  and  for  artificial  manure  ? — I  have. 

Have  you  never  grown  potatoes  yourself  with  artificial 
manure  alone  ? — I  made  experiments,  but  I  fuled  in  it. 

You  know  that  it  is  done  ? — Yes,  experimented. 

For  the  purpose  of  growing  ? — As  a  rule  it  is  never  done. 

Can  you  tell  me  if  it  has  been  done  succes^iilly ! — ^I  have 
heard  it  said  that  it  has. 

Can  you  tell,  when  artificial  manure  is  used  alone,  what 
quantity  is  necessary  ? — ^The  quantity  would  depend  entirely 
upon  the  condition  of  the  land  and  tne  quality  of  the  soil 

I  am  speakine  of  this  farm  ? — ^I  don't  know  I  am  sure.  It 
depends  entirety  upon  the  season.  You  may  succeed  in 
growing  stubble,  rotatoes  could  be  grown  in  a  very  wet 
season. 

Well,  take  1859  ? — I  think,  upon  my  honour,  that  it  would 
be  a  total  failure ;  and  I  think  it  is  a  fortunate  thing  for  the 
tenant  that  he  did  not  do  it 

He  had  better  leave  these  fields  with  no  crop  at  all  than 
attempt  to  take  a  crop  of  potatoes  from  them ! — ^I  did  not  say 
that  he  might  not  have  taken  a  crop. 

Was  it  a  good  average  year? — Oh  no,  it  was  too  dry  a  year. 
I  will  iust  read  to  you  a  note  out  of  my  own  book — ^a  sort  of 
fieirm  oiary  which  1  keep  of  any  parti<nilar  events  occurring. 
This  was  taken  in  the  year  1859,  m  August.  '  I  commenced 
^  my  harvest  on  5th  August,  and  finisned  cutting  on  15th ; 
'  commenced  leading  on  18th ;  finished  on  29th.'  In  &ct, 
I  put  all  my  crop  into  the  bain-yard  secure  firom  rain  in 
somewhere  about  twenty-four  days.    Now,  if  we  hadn^t  had 
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a  very  dry  season  helhre  that  it  would  have  been  impossible    ^  Binme. 
for  me  to  have  done  it — somewhere  about  150  acres — ^in  that 
tima    It  was  a  splendid  season  for  drying ;  and  I  had  a  ripe 
crop  of  figs  in  the  month  of  July. 

Well,  but  was  not  that  a  good  average  year  for  potatoes  ? — 
No ;  I  mentioned  before  it  was  not 

I  am  speaking  of  the  crop  in  East  Lothian.  Can't  you 
tell  me  if  it  was  a  good  averc^  year  both  as  to  quality  and 
quantity? — ^It  might  be  somewhere  about  8  or  10  bolls,  or 
more,  below  an  average  year. 

What  do  you  consider  the  produce  of  an  average  year  in 
East  Lotldan ! — ^Well,  it  is  a  veiy  difficult  thing  to  require 
me  to  speak  like  the  Monthly  Review  at  this  moment,  and 
to  go  back  for  five  years ;  it  is  a  very  sad  thing  to  do  so. 

I  on  think  you  can't  tell  us  what  was  the  produce  of  that 
year  in  your  country;  but  you  think  it  was  below  the  average? 
— I  am  almost  sure  when  I  say  so. 

Now,  I  think  the  expense  of  seed  and  labour  and  dung 
which  you  said  would  be  necessary  to  raise  this  crop  of 
potatoes  would  be  something  like  £\%  an  acre! — £\% :  13 :  6. 

Now,  did  you  ever  hear  of  £\S  an  acre  being  expended 
in  producing  a  crop  of  potatoes ! — If  I  had  my  term  notes  I 
could  shew  you  that  I  have  done  it  myself. 

For  a  crop  of  potatoes  alone  ? — ^Yes,  I  have  seen  it 

Where  have  you  seen  it  t — I  have  seen  it  noted  down  by 
fEumers  in  our  own  place.  We  have  conversations  amongst 
ourselves,  and  I  have  taken  notes,  and  I  have  found  other 
people's  figures  and  mine  correspond  to  somewhere  within 
10s.  an  acre. 

You  have  told  us  that  you  trusted  a  good  deal  to  your 
second  crop  ? — ^I  want  to  explain  to  you  that  I  grow  rape 
more  for  the  ewes  for  feeding  before  coming  to  the  tup,  K>r 
the  purpose  of  having  early  lamb. 

Y^a  1^  potatoes  as  a  preparatory  crop,  and  it  is  more 
for  your  interest  to  grow  them  as  a  crop  of  that  description  ? 
—Yes. 

You  have  followed  your  crop  of  regents  by  a  crop  of  wheat. 
You  require  to  add  very  little  manure?— Yea 

Don't  you,  therefore,  put  your  original  manure  into  the 
ground  in  the  expectation  that  it  should  raise  botJi  the 
potatoes  and  the  wheat  crop  ? — Certainly. 

Now,  are  not  these  the  expenses  you  have  given  for  manure 
where  double  crops  are  to  be  raised  from  the  manure? — We 
expect  large  crops  from  that  quantity,  but  sometimes  we  are 
di«mpointed. 

Now,  you  told  us  instances  where  parties  expended  this 
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R.  Binnie.  amount  of  maoure  for  a  crop  of  potatoes.  Was  that  for  the 
crop  of  potatoes  simply  or  for  a  crop  of  potatoes  followed  by 
an  after-crop  ? — It  was  for  both. 

With  the  very  little  addition  which  you  explained  before  ? 
— Yes. 

Lord  KMoch. — Mr  Anderson's  question  is  this — In  esti- 
mating your  profit  in  the  case  tliat  you  have  mentioned, 
when  you  have  potatoes  followed  by  an  after-crop,  can  you 
estimate  yoiur  profits  simply  out  of  the  produce  of  the  potatoes, 
or  should  you  not  take  m  the  produce  of  the  wheat  also ! — 
Certainly. 

Mr  Anderson, — You  said  that  you  did  not  think  that  100 
acres  of  potatoes  could  have  been  grown  with  any  advantage, 
and  that  it  would  have  been  absurd  to  attempt  it  I — ^Yes, 
because  the  man  would  throw  away  his  money  upon  a  crop 
which  there  was  no  possibility  of  making  pay. 

It  is  a  precarious  crop  ? — Of  course  it  is. 

That  is  to  sav,  that  they  are  precarious  by  reason  of  disease, 
and  various  other  contingencies  ? — ^Yes. 

But  in  a  good  year,  I  suppose,  where  there  is  no  disease, 
and  when  there  is  a  good  crop  all  over  the  county,  the  prices 
correspond  ? — Yes. 

Now,  you  say  that  you  are  in  the  habit  of  raising  a  large 
quantity  of  potatoes  yourself  every  year,  but  you  don't  expect 
to  make  profit  out  of  the  potatoes,  and  that  you  find  them 
valuable  in  the  way  of  a  preparatory  crop,  i  ou  find  them 
to  answer,  I  suppose ! — On  yes. 

You  say  that  you  have  Known  many  farms  where  there 
were  large  crops — that  is,  100  acres  of  potatoes  grown  year 
after  year  ? — i  es. 

Now,  you  said  that  you  generally  use  all  your  manure  in 
each  year ;  that  is  to  say,  tne  manure  of  one  year  you  apply 
to  the  next? — With  the  exception  of  what  is  made  over 
summer ;  and  whenever  there  is  plenty  of  straw,  that  is  kept 
over  until  next  year. 

And  what  is  the  proportion  of  that? — A  small  proportion 
of  the  whola  Still  it  may  be  a  considerable  quantity ;  but  I 
don't  think  it  could  be  200  loads. 

You  think  200  loads  would  be  about  the  uUvmatiJum  ? — 
About ;  but  I  make  a  good  deal  of  dung  with  green  potato- 
shaws. 

But  taking  the  green  shaws  into  account,  you  would  state 
200  loads  as  about  the  vUimcUum? — Well,  as  near  as  I 
could  guess. 

I  was  meaning  generally,  if  200  loads  is  about  the  thing 
on  your  fiEirm,  is  there  much  difference  between  it  and  Old- 
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hamstocks,  or  is  there  any  reason  why  they  should  not  have    ^  Bumie. 
400? — I  diink  not,  because  they  oould  grow  good  clover 
grass  for  cutting  on  that  farm,  which  is  more  material  for 
making  into  dung  than  I  have. 

You  said  that  you  produce  hay  from  a  mixture  only  of 
Italian  rye-grass,  and  red  clover,  yellow  clover,  and  white 
clover  ? — ^I  (£d  so. 

And  what  quantity  of  these  seeds  do  you  require  to  sow 
per  acre  in  order  to  produce  a  hay  crop ! — It  depends  very 
much  on  the  nature  of  the  soil. 

In  sowing  seeds  of  that  description  in  order  to  produce  a 
crop  of  hay,  I  suppose  you  sowed  the  land  fiiUy  with  the  full 
quantity  of  seed  ? — Oh  yes,  with  the  usual  quantity. 

Now,  are  grass  seeds  ever  sown  where  it  is  not  intended  to 
take  a  crop  of  hay  ? — Never,  so  far  as  I  know.  I  never  heard 
of  a  single  case  in  point 

Never  heard  of  it  for  the  purpose  of  giving  autumn  and 
spring  feeding ! — Never  in  my  life. 

But  supposmg  they  had  been  sown  they  might  h&ve  been 
pastured,  as  weu  as  been  taken  off  in  hay  ? — Oh,  you  could 
nave  got  a  little  bite  up  to  Whitsunday ;  but  you  could  not 
have  made  potatoes  after  that 

But  could  you  not  have  got  a  bite  after  that  ? — Oh  no,  it 
is  not  worth  anything. 

Would  it  be  worth  anything  at  all  ? — It  might  be  worth 
5s.,  and  the  ^ass  seeds  cost  something  about  a  guinea. 

Now,  if  Hempy  Shot  had  been  sown  in  grass  to  a  certain 
extent,  but  not  fully  sown,  could  you  not  have  prepared  it 
for  receiving  a  crop  of  potatoes  in  the  spring  ?— It  depends 
entirely  on  the  time. 

I  say  early  in  spring  ? — In  the  be^nning  of  March  it  might 
do.  I  think  the  best  time  to  do  it  is  in  the  beginning  of  the 
year. 

Now,  were  you  told  that  farm-yard  dung  had  been  put 
upon  any  of  these  fields  ?  You  don't  take  that  into  account 
in  your  estimate  ? — I  knew  nothing  about  that. 

SoUdtor-Oeneral, — I  was  going  to  put  a  few  questions  to 
you,  but  as  you  have  been  detained  so  long,  I  will  not  do  so. 


Fifth  day — 2ith  January  1865. 

Mr  James  Hay. — Examined  by  Mr  Blair.  james  Hay. 

You  are  a  clerk  in  the  goods  department  of  the  North 
British  Bailway  ? — I  am. 
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James  Hay.       You  Were  in  the  oompanv's  service  in  1859 !— I  was. 

And  bad  yon  charge  of  the  books  relating  to  the  carriage 
of  goods  ?— Not  at  that  time. 

Can  you  tell  me  the  charge  made  in  1859  for  the  carriage 
of  police  manure  from  St  Margaret's  Station  to  Innerwick 
Station  ? — 23.  9d.  per  ton. 

What  was  the  charge  of  such  manure  between  Innerwick 
and  Berwick  ? — 2s.  6d.  per  ton  in  1859. 

And  what  was  the  charge  for  the  carriage  of  guano  from 
Leith  to  Innerwick  in  1859  ? — 78.  6d.  per  ton. 

And  for  the  carriage  of  guano  in  smaller  quantities  ? — 1  Os. 
lOd.  per  ton. 

How  much  is  that  per  cwt.  ? — 6  Jd. 

And  what  was  the  rate  in  1859  for  the  carriage  of  potatoes 
from  Innerwick  to  London  ? — 21s.  8d.  per  ton. 

Crosa-eccamined  by  Mr  Clifford, — Can  vou  tell  me  the 
carriage  of  manure  from  Innerwick  to  Dunbar  ? — No. 

Can  you  give  me  a  notion  of  it  ? — ^It  would  be  about  Is.  6d. 
per  ton. 

What  would  guano  be  ? — The  same  rate. 

And  potatoes  from  Innerwick  to  Dunbar  would  be  ? — ^About 
the  sama 


J.  Dickson.       Mr  JoHK  D1CK.SON. — Bxammed  by  the  SoUcitor-OeTieral. 

You  have  been  long  engaged  in  agricultural  pursuits  ? — 
Yes. 

Saughton  Mains  is  in  the  neighbourhood  of  Edinburgh  ? — 
Within  3  miles. 

You  have  a  considerable  £ann  there  ? — ^Upwards  of  500 
acres. 

And  you  haVe  fistrms  in  Perthshire  ? — ^Yes. 

Just  give  us  a  notion  of  the  extent  of  your  farms. 
What  rent  may  you  pay  ? — ^Upwards  of  ^4000  a  year. 

You  are  commissioner  upon  the  Islay  estate  ? — Yes* 

And  I  tl)ink  you  have  for  many  years  been  as  largely  con- 
sulted in  agricultural  matters  as  any  gentleman  in  Sx>tland  ? 
— Yes ;  for  the  last  twenty  years. 

And,  in  particular,  you  nave  been  so  consulted  by  persons 
purchasing  estates,  and  letting  and  taking  farms  upon  lease  ? 
— I  hava 

I  suppose,  in  this  way,  yon  have  visited  almost  every 
district  in  ScM^tland  ? — ^Well,  except  the  Shetland  Isles,  I  have. 

The  six-shift  would  be  unknown  in  Shetland  I  would 
imagine.     What  is  the  quality  of  the  land  at  Saughton 
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Mains  ? — It  is  good  loamy  soil,  partly  sand  and  partly  clay  ;   J-  i>ickBon. 
but  on  the  whwe  of  very  ffood  quality. 

It  is  fine  land  that  has  been  highly  formed  ? — No  doubt 

May  I  ask  you  what  rent  it  fetches  by  the  acre  ? — ^About 
o£^4  per  imperial  acre. 

You  know  the  various  courses  of  husbandry  which  are 
practised  in  Scotland  ? — Yes,  I  have  occasion  to  know. 

You  know  all  the  shifts  ? — Yes. 

It  is  hardly  necessary  to  ask  vou  if  the  same  shift  is 
applicable  to  all  sorts  of  farms  andf  lands  ? — Certainly  not ; 
the  rules  of  good  husbandry  vary  according  to  the  district  in 
which  the  &rm  is  situated. 

And  the  rules  of  good  husbandry  which  require  a  six- 
shift  in  some  &rms  forbid  it  in  others  ? — Of  course. 

What  are  the  sort  of  &rms  to  which  the  six-shift  is  ap- 
plicable, speaking  generally  ? — Well,  ffood  clay  loam  or  clay 
land  in  a  low  distnct ;  that  is  to  say,  hi^h-rented  lands — ^you 
may  take  it  in  that  general  term.    High-class  land,  where ' 
wheat  can  be  grown. 

In  short,  in  a  wheat  growing  farm  ? — ^Yes. 

It  is  a  more  expensive  shift  to  work  than  the  five-shift  ? — 
It  is  ;  but  it  gives  you  greater  returns — more  white  crop. 

It  is  from  tne  white  crop  being  grown  more  extensively,  in 
the  expectation  of  a  higher  return  ? — Precisely. 

And  we  have  heard  that  this  rotation  is  practised  with  the 
fine  land  in  East  Lothian  ? — It  is,  in  the  lower  district. 

You  know  that  for  a  fact  ? — Quite. 

And  I  presume  it  is  generally  practised  in  all  the  Lothians 
on  fine  land  ? — In  all  the  best  districts. 

And  to  what  kind  of  land  is  the  five-shift  applicable  ? — It 
is  applicable  to  the  land  valued  as  second  class  land,  or  land 
situated  in  a  higher  locality,  where  wheat  is  not  so  profitably 
grown— a  lighter  soil  which  requires  two  years'  grazing  to 
Keep  up  the  fertility.  In  a  general  way,  you  cotSd  almost 
distmguish  land  suited  for  the  one  course  or  the  other  by  the 
amount  of  rent.  The  rent  is  a  pretty  fair  criterion  in  a 
general  wav.  No  doubt  you  may  get  upon  some  sandy  soils 
which  are  low-rented,  but  I  am  taking  it  generaUv. 

It  is  a  criterion  of  that  bv  being  a  criterion  of  the  quality 
of  the  soil  ? — Of  course,  ana  the  climate.  I  think  you  may 
take  all  land  under  from  30s.  to  40s.  an  acre  as  only  ap- 
plicable to  the  five-course  rotation. 

You  are  speaking  of  the  Lothians  ?— Yes. 

K  you  were  told  that  the  rent  of  a  &rm  in  the  Lothians 
was  under  30s.  an  acre,  and  that  it  was  in  a  high  countir, 
from  300  to  600  feet  above  the  level  of  the  sea,  you  would 
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J.  Dickson,  expect  to  find  it  a  farm  upon  which  the  six-shift  was  not 
applicable  ? — I  would. 

but  I  presume  that  before  giving  evidence  to  that  efiFect 
you  would  like  to  see  it  ? — ^Certainly. 

You  were  requested  to  visit  ana  examine,  with  the  view 
of  forming  an  opinion  on  the  question  you  have  been  speak- 
ing o^  the  farms  of  Springfield  and  Oldhamstocks,  upon  the 
Thurston  estate  ? — Yes. 

And  you  did  so  ? — I  did  so.  I  was  there  last  year,  and  I 
was  there  about  a  fortnight  ago. 

And  I  think  you  went  back  again  yesterday  ?— -I  did. 

And  made  a  very  thorough  examination  ? — I  did. 

You  had  known  that  district  of  country  before  you  visited 
this  farm  ? — Oh,  very  well.  The  Thurston  estate,  at  least  a 
number  of  farms  on  that  estate,  had  been  drained  under  my 
charge  by  government  drainage  money;  and  I  have  had 
frequent  occasion  to  drive  through  it  and  visit  it 

Y  ou  inspect  for  the  government  commissioners  ? — I  do. 

Now,  what  is  your  opinion  as  to  the  shift  which  would  be 
according  to  good  husbandry  upon  this  farm  ? — Oh,  the  five- 
course  shift  would  be  the  shift  for  that,  or  even  a  longer 
rotation  in  grass. 

And  that  is  the  lowest  that  these  farms  could  do  with  ? — 
It  is  the  lowest  that,  in  my  opinion,  they  could  be  farmed 
profitably  with. 

It  requires  that  course  to  keep  up  the  fertility  of  the  soil ! 
— Precisely. 

Is  it  your  opinion  that  upon  these  farms  the  six-course  shift 
would  not  be  according  to  the  rules  of  good  husbandry  ? — It  is. 

Do  you  think  any  tenant  whatever,  of  ordinary  skill,  would 
ever  have  resorted  to  the  six-shift  for  cultivating  that  farm  ? 
— No,  I  don't  think  so ;  if  he  did  he  would  soon  find  out  his 
mistake 

That  course  of  cultivation  would,  in  your  opinion,  have 
been  bad  for  the  land  and  bad  for  the  tenant  ? — Yes,  it  would. 

Do  you  think  any  tenant  could  have  paid  his  rent  if  he 
had  followed  it? — No,  he  could  not  under  the  six-course 
shift,  not  anything  less  than  two  years'  grass ;  that  is,  with 
any  course  keeping  up  the  fertility.  The  soil  is  not  of  good 
quality  to  stand  hard  cropping ;  it  is  a  light,  gravelly,  and 
moorish  soil,  a  great  part  ot  it ;  and  where  it  is  clay  it  is  of  a 
thin,  inferior  stony  clay,  with  a  thin  subsoil. 

You  had  the  tabular  statement  of  the  course  of  cropping 
from  1837  down  to  1859  submitted  to  you? — Yes. 

You  would  see  from  that  the  course  of  husbandry  that  had 
in  fact  been  pursued  by  the  tenant!— Yes. 
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What  was  that  ? — It  was  pretty  much  in  the  five-course  ;  ^'  Didwon. 
not  strictly  adhering  to  it  altogether,  but  very  nearly  so ; 
perhaps  as  nearly  so  as  the  size  of  the  fields  permitted. 

And  that  is  just  what  you  would  have  expected  a  tenant  of 
skill  to  do  ? — Precisely. 

Have  you  a  copy  oi  the  tabular  statement  there  ?  The  lease 
commences  at  Whitsunday  and  separation  of  crop  1 838  ? — Yes, 

Look  at  the  statement,  p.  112,  and  just  keep  in  view  for 
the  question  I  am  going  to  put  to  you  now,  that  the  lease 
commenced  at  Whitsunday  and  separation  of  crop  1838. 
Would  you  tell  me  how  much  grass  and  how  much  fallow  the 
tenant  had  at  Whitsunday  1838,  the  commencement  of  the 
lease  ? — 260  acres  of  grass,  222  acres  of  white  crop,  and  1 23 
acres  of  fallow. 

Now,  take  the  year  1858,  there  was  201  acres  of  grass,  276 
acres  white  crop,  and  130  acres  fallow ! — Yes. 

Now,  this  lease  was  for  twenty-one  years,  and  beginning  at 
Whitsunday  and  separation  of  crop  1838,  it  of  course  ended 
at  Whitsunday  and  separation  of  crop  1859  ? — Yes. 

Mr  Miller,  the  tenant,  proposed  in  the  year  1859,  the  last 
year  of  the  lease,  to  change  n-om  the  five-snift,  which  you  per- 
ceive was  substantially  wnat  he  did  before,  to  the  six-shift, 
and  to  take  a  waygoing  crop  of  potatoes  upon  100  acres. 
The  question  which  I  want  you  to  answer  with  respect  to  that 
is — Was  it,  or  was  it  not,  according  to  the  rules  of  good 
husbandry  ? — I  hold  that  it  is  distinctly  against  the  rules  of 
good  husoandry,  even  where  the  lease  specifies  that  a  man 
may  select  either  of  two  rotations,  to  carry  on  one  rotation  of 
cropping  during  the  lease,  and  to  change  it  in  the  last  year 
of  tne  lease ;  because  it  does  not  change  it  merely,  but  makes 
a  break  in  the  whole  system.  A  change  of  rotation  in  the 
last  year  of  the  lease  is  not  a  change,  it  is  a  break  or  dislo- 
cation entirely ;  and  in  all  my  experience  I  never  heard  of 
such  a  thing  being  done,  nor  would  I,  as  factor,  have  allowed 
such  a  thing  to  have  been  done.  I  may  say  that  I  have  a 
CTeat  many  questions  of  this  kind  before  me  as  arbiter 
between  incoming  and  outgoing  tenants ;  and  of  course  I 
have  considered  tnat  question  thoroughly,  and  I  have  held 
it  always  as  quite  contrary  to  the  rules  of  good  husbandry 
that  a  man  should  change  in  his  last  year.  It  would  be  a 
change  for  the  land  to  commence  three  years'  previously  ;  it 
would  do  no  harm  to  carry  it  on  in  a  dinerent  rotation  ;  but 
to  crop  it  difierently  in  the  last  year  is,  in  my  opinion,  quite 
contnuy  to  the  rules  of  good  husbandry  and  practice. 

And  you  never  knew  of  such  a  thing  having  been  per* 
mitted  f — I  never  heard  of  such  a  case  before. 
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J.  DiduKm.  And  in  this  particular  case,  to  change  to  the  six-course 
in  the  last  year  was  to  throw  the  &rm  out  of  the  only  course 
that  could  be  pursued  with  profit? — Yes,  it  would  quite 
break  it ;  it  is  very  injurious  to  either  the  landlord  or  the 
incoming  tenant. 

I  presume  you  are  of  opinion  that  the  tenant  under  that 
lease  might  safely  be  trusted  not'  to  attempt  the  change 
before  the  last  year  to  the  six-shift  ? — No  doubt,  if  he  is  a 
practical  man.  The  proprietor  was  guarded  by  the  tenant's 
own  interest  in  not  attempting  it  sooner. 

K  he  had  attempted  to  bring  the  farm  gradually  into  the 
six-shift  some  years  before  the  termination  of  the  lease,  he 
would  immediately  have  found  his  mistake ! — He  would  hare 
injured  the  land  and  injured  himself. 

And  accordingly  he  never  would  have  attempted  it  ? — No. 

Had  he  been  permitted  to  make  the  change  in  the  last 
year  it  would  have  been  absolutely  necessary  mr  the  incom- 
ing tenant  jUst  to  bring  it  back  to  the  five-shift  again ! — No 
doubt 

So  that,  in  fact,  it  would  not  have  been  a  change  of  rota- 
tion, but,  as  you  express  it,  a  break  or  dislocation  for  one 
year  only  ? — i  es. 

And  uiat,  you  are  decidedly  of  opinion,  is  contrary  to  the 
rules  of  good  husbandry  ? — Quite. 

Did  you  ever  hear  of  there  being  any  contrary  under- 
standirig  or  practice  in  the  county  of  Haddington ! — No. 

And  you  aon^'t  believe  that  there  is  any  such  contrary  prac- 
tice ? — ^I  don't  think  there  is  any  such ;  at  least  come  under 
my  knowledge. 

If  it  had  been  the  understanding  and  practice  in  the  county 
of  Haddington  that  tenants  might  change  to  a  new  rotation 
in  the  last  year  of  their  lease,  you  could  hardly  have  £ailed 
to  know  anything  so  singular  ? — Well,.  I  think  I  would  have 
heard.  I  nave  been  over  nearly  the  half  of  the '  county 
officially,  and  on  these  occasions  i  have  always  the  leases  in 
my  hand. 

And  I  understood  you  to  say  that  as  acting  for  any  pro- 
prietor as  fisu^tor,  you  would  not  have  hesitated  to  apply  for 
an  interdict  to  stop  such  a  proceeding? — Certainly  not.  I 
may  explidn,  that  when  talkmg  of  the  rules  of  good  hus- 
bandry, we  have  no  written  rules  to  guide  us.  The  rules  I 
believe  to  mean  the  most  approved  practice  or  system  in  the 
district  on  the  same  class  of  farms. 

They  are  not  fixed  by  Act  of  Parliament  ? — No,  there  are 
no  v^tten  rules.  But  the  rules  which  would  apply  to  this 
farm — which  is  rented  at  not  more  than  SOs.  an  acre — 
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would  not  apply  to  the  &rm  of  West  Bams,  where  the  rent  J-  dia^mi. 
is  £4^ :  lOs.  an  acre. 

You  are  speaking  about  the  shift — did  that  refer  to  a  new 
shift  in  the  last  year  for  the  first  time ! — No,  no. 

Now,  the  four  fields  were  pointed  out  to  you  as  the  fields 
in  whi(di  it  was  proposed  in  the  last  year  of  tne  lease  to  grow 
100  acres  of  potatoes  ? — Yes. 

Do  you  regard  Oldhamstocks  as  a  potato  farm ! — No ;  not 
adapteid  for  potatoes.    It  is  a  dry,  gravelly,  moorish  soil. 

I  forgot  to  ask  you,  aren't  they,  at  least  to  the  extent  of 
one-half,  stock  farms  ?--Certainly ;  the  tenant  must  expect 
to  pay  his  rent  from  stock,  not  nrom  crop  ;  and  so  the  rota- 
tion that  gives  a  good  deal  of  grass  suits  the  farm.  * 

You  are  an  extensive  potato  grower  yourself? — Yes,  I  grow 
somewhere  about  100  acres  every  year. 

And  that  in  the  immediate  neighbourhood  of  Edinburgh  ? 
—Yes. 

You  are  able  to  send  them  in  to  the  Edinburgh  market  in 
your  own  carts.  It  is  not  above  a  mile  or  two? — It  is  3 
miles. 

And  you  sell  your  potatoes  to  the  Edinburgh  dealers  ? — ^To 
the  shops — chiefly  in  retail 

That  is  a  more  profitable  way  than  seUing  wholesale  to  a 
dealer  ? — Oh  yes  ;  we  generally  get  Is.  a  boll  more  for 
them  than  selnng  them  wholesale 

And  these  potatoes  which  you  grow  yourself  are  grown 
upon  this  land  at  Saughton  Mains,  which  costs  you  Jp4  an 
aore  of  rent  ? — Yes. 

Do  you  find  potatoes  a  profitable  crop  ? — Profitable  thus 
&r,  that  they  are  the  best  preparation  of  the  land  for  a  wheat 
crop. 

But  apart  from  that  consideration,  that  they  are  the  best 
preparation  of  the  land  for  the  wheat  crop,  are  they  a  profit- 
able crop  ? — We  consider  it  profitable  if  tne  produce  will  pay 
the  rent  of  the  land,  and  cost  of  labour  and  manure,  because 
they  prepare  the  land  for  the  wheat  crop  and  the  after-crop. 

The  real  profit  of  them  is  just  the  advantage  of  preparing 
the  land  ?— Yes,  for  the  rest  of  rotation.  The  expense  of  the 
wheat  crop  is  simply  ploughing  and  sowing  ;  then  the  next 
crop  is  generally  turnips^  which  are  grown  with  very  little 
manure  ;  and  then  barley,  grass,  and  oats. 

It  is  an  expensive  crop  to  raise  ? — It  is.  It  is  the  greediest 
of  the  green  or  black  crops  for  manure. 

Is  it  generally  called  a  green  or  a  black  crop ! — Green  crop. 

But  is  it  generally  termed  green  crop  ? — It  is  held  in  my 
opinion  to  be  green  crop. 


J.  Diduon. 
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But  whether  yon  call  it  green  or  black,  or  by  any  other 
colour  of  the  rainbow,  it  is  a  crop  which  is  put  into  &llow 
land  ? — Precisely. 

Nobody  can  explain  to  us  better  than  you,  I  am  sure,  what 
fallow  land  is  ? — It  is  land  ploughed  and  left  either  for  being 
exposed  all  summer  to  the  action  of  the  atmosphere,  and  for 
carrying  a  wheat  crop,  or  for  a  turnip  or  green  crop.  What 
is  Galled  bare  fallow  is  the  first  Green  lallow  is  for  taking 
potatoes  or  turnips  off,  or  anything  else  suitable. 

When  the  state  of  the  country  was  wetter  than  it  is  now, 
and  before  the  improved  system  of  drainage,  the  fallow  land 
was  allowed  to  lie  idle  until  the  com  or  wheat  seeds  were 
put  in,  and  that  is  what  is  now  called  bare  or  summer  fallow  f 
—Yes. 

But  since  the  improved  system  of  drainage,  potatoes  or 
turnips  are  nut  into  that  fallow  land,  and  it  is  so  turned  to 
account  in  tne  spring  and  summer  ? — Precisely. 

But  the  land  still  retains  its  name  of  fallow? — Fallow 
break  :  it  is  land  to  be  in  green  crop. 

Is  it  usual  to  call  these  crops  that  are  put  into  this  £Gdlow 
land  fallow  crops  ? — Yes. 

And  that  is  the  way  that  turnips  and  potatoes  come  to  be 
called  a  fallow  crop — that  they  are  put  into  the  fallow  land ! 
The  fallow  break — ^yes. 

Would  it  make  any  difference  in  this  respect  what  colour 
you  call  them  by — ^green,  or  black,  or  white,  or  blue ! — No. 
I  may  mention  as  explaining  that  name,  that  in  my  lease 
beans,  except  where  drilled,  and  horse  and  hand  hoed,  are  not 
considered  a  OTeen  crop. 

»  Now,  the  fallow  land — the  land  which  is  ploughed,  wrought, 
manured,  and  prepared — instead  of  being  deteriorated  for 
the  white  crop,  is  improved  for  it,  by  putting  potatoes  into  it 
in  the  meantime ! — Of  course  it  is. 

And  it  is  in  that  improvement  that  you  really  look  for 
your  profit  upon  the  potato  crop  ? — Precisely. 

In  the  year  1859,  do  you  remember  what  price  you  got 
firom  the  Edinbui^h  shopkeepers  for  your  potatoes  ? — ^Yes,  I 
have  a  list  here  of  the  sales  in  my  books. 

You  can  give  us  the  prices  in  detail  if  you  were  asked  ;  but 
can  you  tell  us  what  was  the  general  average  over  the  whole 
season? — Over  the  whole,  13s.  lO^d.  a  boll  upon  nearly 
1 200  bolls. 

And  were  these  the  highest  prices  in  the  Edinburgh  market? 
— ^Well,  I  am  not  aware.  Each  &rmer  keeps  a  man  for  the 
purpose  of  selling  potatoes,  and  we  also  sell  straw ;  and  these 
prices  are  just  tiu^en  from  his  books. 
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Were  these  potatoes  of  inferior  quality  ? — No  ;  the  best  in  it.  J-  Wckflon. 

And  your  prices  were  about  Is.  a  boll  higher  in  that  way 
than  if  you  had  sold  them  to  a  dealer  ? — ^Yes. 

In  short,  the  dealers  profit  to  that  extent  ? — Yes ;  we  occa« 
sionally  send  them  to  London,  and  sometimes  to  Glasgow, 
generally  calculating  upon  Is.  a  boll  less  when  sent  to  London 
or  Glasgow. 

What  kind  of  potatoes  were  they  ? — Regents ;  there  are 
very  few  other  kinds  grown  in  the  neighbourhood  of  Edin- 
burgh. 

Now,  you  considered  what  sort  of  crop  might,  under  the 
most  favourable  circumstances — assuming  everything  to  go 
right — have  been  raised  upon  these  four  fields;  will  you 
just  tell  us  the  result  of  your  examination  and  consideration 
upon  that  matter  ? — In  making  this  estimate  I  have  taken 
wnat  I  consider  to  be  the  minimum  quantity  of  manure 
necessary  to  grow  a  fiur  or  middling  crop  of  potatoes. 

Just  explain  what  you  mean  by  that  ? — I  nold  that  these 
lands  could  not  have  grown  potatoes  that  would  have  paid 
the  cost  of  labour  without  the  seed  if  they  were  not  manured ; 
and  therefore  I  assume  that  a  certain  quantity  of  manure 
was  necessary  in  order  to  grow  any  crop  at  all. 

No  ;  but  what  I  wanted  you  to  explain  is — What  is  the 
meaning  of  that  expression.  Do  you  mean  you  were  taking 
less  manure  than  you  would  have  put  into  your  own  ground! 
You  are  not  taking  into  accotmt  the  after  benefit  to  the  land  ? 
—No. 

If  you  were  not  caring  whether  you  scourged  it  or  not,  and 
wanted  to  make  the  most  of  it  for  that  year?    Now  this,  you 
were  ^oing  to  tell  us,  is  by  no  means  what  you  would  have  • 
done  if  you  were  to  remain  on  the  farm  ? — No.    The  cost  of 
labour  per  acre  I  estimate  at  -  -        £^  16    6 

Cost  of  manure,  including  carriage,  -  8  18    4 

Seed,  -  -  -  -  2    2     0 


Total  cost  per  acre,        ^15  16  10 

The  crop  which  I  think,  in  my  opinion,  might  have  been 
expectea  to  be  grown  would  have  been  28  bolls  of  potatoes, 
of  which  24  bolb  large,  which  I  estimate  at  14s.  per  boll,  or 
j?16: 16s. ;  and  then  4  bolls  of  small  at  7s.,  or  S\  :8s., 
making  the  total  produce  ^18 :  4s.,  leaving  of  profit  jP2 : 7 :  2 
per  acre. 

Why  do  you  take  the  potatoes  at  14s.  per  boll,  when  you 
onlv  got  14s.  selling  them  to  shopkeepers? — Well,  it  was 
making  an  even  sum. 

R 
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J.  Dickson.       You  wanted  to  make  no  question  about  the  price  ? — No. 

Now,  supposing  the  intention  had  been  to  plant  potatoes 
upon  every  oit  of  these  fields  where  they  could  be  grown  to 
profit  at  all,  how  many  acres  would  there  have  been  alto- 
gether ? — According  to  the  ground  there  are  about  89  acres. 

If  every  bit  of  these  fielos  had  been  planted  with  potatoes 
where  they  would  have  grown  ? — I  think  so;  every  bit  where 
they  could,  have  been  grovm.  Some  portions  of  the  land 
there  are  very  steep.  It  is  possible  they  might  have  been 
put  in. 

Do  you  think  any  reasonable  tenant  would  ever  have 
dreamt  of  Rowing  89  acres  of  potatoes  upon  these  fields ! — 
Well,  he  might  have  dreamt  oi  it,  but  he  never  would  have 
done  it. 

He  might  have  dreamt  of  it  for  twenty-one  years  and 
never  have  done  it  t 

Lard  Ki/rdoch.— Yon  say  any  reasonable  tenant  would  not 
have  taken  a  crop  of  potatoes  off  these  fields.     You  have 

S'  (Ten  us  an  estimate  of  the  possible  profit :  Do  you  mean 
at  the  chances  of  success  were  so  much  against  him  that 
he  would  not  have  ventured? — ^1  think  so,  my  lord.  He 
might  have  ventured  in  the  last  year  of  his  lease,  if  he  had 
right  to  da  so,  and  might  have  cleared  the  profit  which  I 
have  stated ;  but  no  man  who  knew  his  business  would  have 
done  so  during  the  currency  of  his  lease ;  and  I  hold  that 
what  a  man  can't  do  during  the  currency  of  his  lease,  he 
can't  do  to  the  detriment  of  nis  successor  in  the  last  year. 

Sdicitor-OeTieral. — ^And,  accordingly,  Mr  Miller  shewed  his 
skill  by  never  doing  so  during  the  currenc]^  of  his  lease,  and 
•  he  has  also  shewn  his  sagacity  by  proposing  to  do  it  in  the 
last  year  to  the  detriment  of  his  successor ;  and  that^  in 
your  opinion,  is  against  the  rules  of  good  husbandry? — 
Deddedly. 

Now,  suppose  that  15  loads  per  acre  of  fsmii-yard  manure 
bad  been  put  upon  28  acres  oi  these  fields,  what  quantity  of 
artificial  manure — ^I  mean  guano  or  bones — ^would  nave  been 
necessary! — My  estimate  is  3  cwt.  of  guano  and  16  tons  of 
good  manure  per  acre. 

In  1 6  loads  there  are  about  12  tons,  I  believe :  How  many 
cwt.  of  artificial  manure  would  be  necessary  tOf supplement 
12  tons  of  farm-yard  manure,  so  as  to  bring  it  up  to  the 
minimum  you  say  is  necessary  for  the  crop,  in  your  judgment  ? 
— ^Well,  it  would  take  at  least  5  cwt.  of  artificial  manure. 

Now,  what  sort  of  a  potato  crop  would  you  have  expected 
from  these  acres  off  the  fields  upon  which  no  £ajin-yara  dung 
was  put,  but  upon  which  5  cwt.  of  guano  was  used,  and 
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nothing  else  ? — Certainly  half  the  crop  that  I  have  estimated.  J»  Dl<*wn. 
There  might  have  been  10  or  12  bolls  per  acre  of  inferior 
small  potatoes.    That  is  my  experience  of  growing  potatoes 
with  light  manures  only.     I  have  testea  them  very  fre- 
quently on  a  small  scale. 

Mr  Miller  told  us  that  it  was  his  intention,  if  he  had  not 
been  stopped,  to  plant  potatoes  upon  69  acres  of  these  fields, 
manured  with  5  cwt.  of  guano  and  nothing  else :  Do  you 
think  that  would  have  been  a  success  ? — In  the  first  place,  I 
don't  think  he  would  have  had  the  crop  I  have  estimated;  in 
the  second  place,  we  know  well  that  it  is  a  proved  and  ascer- 
tained fact,  that  potatoes  grown  by  artificial  manure  are  not 
good  for  eating,  and  would  have  been  of  inferior  quality. 

The  result  would  have  been  not  half  a  crop,  and  that  of 
inferior  quality — not  marketable  potatoes  ? — No. 

Then  that  attempt  to  plant  potatoes  upon  69  acres  with 
5  cwt  of  guano,  ana  nothing  more,  would  not  have  paid  the 
expense  of  seed  and  labour  J — I  may  explain  that  the  manur- 
ing of  my  own  crop  of  potatoes  costs  me  .^16  to  .f'lS  per 
acre;  and  if  I  could  grow  a  good  crop  of  potatoes  with  even 
20  cwt  of  light  manures,  I  would  never  go  to  the  expenses  I 
do  for  dung.  I  have  tested  them  again  and  a^ain,  twenty 
times;  and  I  found  that  it  was  more  profitable  to  apply 
dung. 

Well,  allow  me  to  ask  the  question  again.  If  69  acres 
had  been  planted  with  potatoes,  and  with  5  cwt.  of  guano 
or  even  10  cwt.,  do  you  think  the  crop  would  have  paid 
the  expense  of  tJie  guano ! — Well,  as  a  speculation,  I  would 
not  have  taken  a  present  of  the  land  to  be  obliged  to  grow 
them  with  that  quantity  of  manure  upon  that  land.  It  is  a 
light,  gravelly,  moorish  kind  of  land  the  bulk  of  it,  and  is 
just  the  kind  of  land  that  requires  a  large  quantity  of  manure. 
A  rich  day  alluvial  soil  can  do  without  much  manure,  but 
this  is  the  kind  of  land  that  is  the  most  greedy  of  manure. 

Lord  Kvrdoch, — ^Yes,  the  names  of  the  fields  would  tell 
you  so.    There  is  Hungeredge  field. 

SdicUoT'OeTveral. — That  is  upon  the  edge  of  the  hungriest 
part  of  it !  Now,  would  the  taking  a  crop  of  potatoes  in  Uie 
last  year  of  the  lease  with  artificial  manure  alone  be  scourg- 
ing the  lanH ;  or  would  it  be  cropping  it  according  to  good 
husbandry  ? — It  would  be  scourging;  and  I  am  not  aware  of 
its  ever  having  been  done. 

You  would  not  permit  it  yourself? — Certainly  not. 

Then,  although  you  have  no  statute  or  written  rules  upon 
the  subject,  you  have  no  doubt,  as  a  practical  farmer,  that  a 
potato  crop  in  the  last  year,  taken  with  artificial  manure, 
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,1.  i)ick»on.  ^ould  be  scourging  by  undue  cropping? — Certainly,  I  have 
not  the  least  doubt  upon  that  subject. 

In  1838  there  was  no  railway  in  East  Lothian,  and  none 
projected  at  that  time? — No,  not  for  several  years  after- 
wards. 

You  can  carry  your  recollection  &r  enough  back  I  daresay 
to  answer  me  this  question.  In  1838,  when  this  tack  was 
entered  into— I  see  it  is  signed  in  1839 — were  artificial  man- 
ures for  raising  potatoes  contemplated  in  East  Lothian  ? — 
Guano  was  just  beginning  to  come  into  general  use  ;  bones 
had  been  used  previous  to  that  for  growing  turnips,  and 

f  potatoes  were  not  at  that  time  a  general  crop  in  East  Lothian, 
t  was  only  after  the  introduction  of  railways  that  potatoes 
came  to  be  considered  a  crop  of  any  importance  m  East 
Lothian. 

The  railway  and  the  potato  disease  combined  together  just 
about  the  same  time.  The  disease  was  in  1845,  and  the 
railway  soon  after  ? — ^Yes. 

And  it  was  after  that  time  that  potatoes  began  to  be  grown 
in  East  Lothian  extensively ! — Yes. 

You  can  give  us  any  of  the  details  of  the  estimate  you  have 
given  ? — Yes. 

(Copy  of  estimate  handed  to  pursuer's  counsel.) 

Cross-examined  by  Mr  Oifford, — ^As  a  general  rule,  what 
is  the  course  of  cropping  that  is  pursued  in  East  Lothian  ? — 
It  depends  on  the  aistrict. 

Yes,  but  can  you  not  say  generally  over  the  county  ? — No  ; 
if  you  say  as  a  general  rule  what  is  done  in  the  low  district, 
and  what  is  done  in  the  high  district. 

You  think  there  are  different  courses  pursued  in  different 
districts  in  East  Lothian  ? — ^Yes. 

So  that  no  general  statement  as  to  the  course  of  cropping 
is  considered  applicable  to  the  whole  of  the  county  ? — ^No,  I 
think  not. 

Where  there  are  special  prohibitions  in  a  tack,  does  that 
regulate  the  cultivation  under  that  tack  ?— It  ouffht  to  do  so, 

The  landlord  and  tenant  ought  to  consider  what  course*  I 
suppose,  is  proper  for  the  farm  before  they  adjust  the  stipula- 
tions of  a  lease  ? — ^They  should. 

You  said  that,  speaking  generally,  land  from  %0s.  to  40s. 
and  upwards  would  be  cmtivated  best  by  the  six-shift ! — Yes, 
in  East  Lothian. 

Land  under  30s.  by  the  five-shift  ? — Yes. 

Are  there  any,  exceptions  to  that  general  proposition  ? — 
There  may  be/        F  S  F    P 

Of  course  you  mean,  by  fixing  that  rent,  the  value  of  the 
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land,  and  not  the  sum  at  wliich  it  may  be  let  under  an  old    •^-  iWcJ^n. 
lease  ? — I  mean  the  present  value. 

Suppose  the  lands  long  under  the  five-shift,  so  as  to  have 
been  a  great  deal  in  grass,  would  it  not  be  advantageous  to 
take  crops  from  them  under  the  six-shift  for  a  limitM  time  ? 
— I  thiuK  not  The  land  has  not  come  to  that  state  where 
the  six-shift  may  be  profitably  applied,  because  the  object  of 
keeping  it  under  the  five-shift  is  to  keep  up  a  certain  amount 
of  valuable  matter  in  the  soil,  and  whenever  you  apply  the 
six-course  shift,  you  would  be  deprived  of  that  by  inducing 
more  white  crop. 

Lord  Kirdoch. — What  you  mean  probably  is  this — ^that 
land  kept  under  the  five -shift  for  any  len^^h  of  time,  to  be 
properly  cultivated,  should  be  preserved  m  the  same  shift ! 
— Clearly,  my  lord. 

Mr  Clifford, — ^Take  land  which  is  between  the  two  prices 
which  you  have  mentioned — 35s.  May  it  not  be  prohtable 
to  cultivate  it  under  the  five-shift,  sa]^  for  fifteen  years  of  a 
lease,  and  the  six-shift  for  the  remaining  six  ? — i  think  it 
would  be  profitable  to  the  outgoing  tenant  only. 

But  suppose  the  six-shift  not  prohibited  by  the  lease, 
might  the  outgoing  tenant  in  such  a  case,  according  to  the 
rules  of  good  husbandry,  so  cultivate  his  ferm  ? — It  would 
depend  upon  the  kind  of  soil  and  the  kind  of  farm. 

I  have  put  the  case.  Suppose  the  six-course  j[iot  prohibited, 
might  he  resort  to  that  course  of  management  without 
violating  the  rules  of  good  husbandry  ? — I  say  that  I  would 
require  to  know  the  kind  of  soil.  If  you  say  that  it  is  some 
of  this  kind  of  soil,  or  a  clay  kind  of  soil.  But  I  would 
require  to  see  the  farm. 

Then  you  can't  answer  the  question  generally  ? — ^No,  with- 
out knowing  the  Quality  of  the  land. 

You  answered  the  question  I  put  before— -that  it  might  be 
cultivated  by  a  change  of  shifts  ? — It  might  be  so ;  it  would 
depend  upon  the  kind  of  farm.  It  depends  upon  the 
description  of  soil. 

You  said  that,  in  reference  to  this  particular  &rm  of  Old- 
hamstocks  and  Springfield,  the  five-shift  was,  in  your  opinion, 
the  proper  course  of  rotation ! — Yes. 

Not  nigher  farming  than  the  five-shift? — Not  more  ex- 
pensive. 

If  you  were  letting  such  a  farm,  would  you  stipulate  for 
the  live-shift  in  the  lease? — I  would  stipulate  that  there 
should  be  no  less  than  two  years'*  grass  on  that  farm. 

As  acting  for  the  landlord,  I  mean,  you  would  put  in  that 
stipulation  ? — I  would ;  and  if  I  was  advising  the  tenant  1 
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J.  Diduon.   would  put  it  in  also,  because  I  think  it  would  be  more  for 
his  interest  to  do  so. 

Is  it  your  practice  to  define,  in  leases  adjusted  by  you,  the 
course  of  rotation? — ^I  generally  put  in  negative  clauses 
where  I  adjust  leases,  that  is  to  say  prohibitory : — '  You  shall 
'  not  have  more  than  a  certain  amount  of  white  crop  in  any 
*'  one  year,  and  you  shall  not  have  less  than  a  certain  amount 
'  of  grass/ 

Suppose  in  a  feurm  like  this :  Could  you  take  half  in  white 
crop  every  year  consistently  with  the  rules  of  good  hus- 
bandry ? — ^I  think  not. 

Then,  you  could  not,  consistently  with  the  rules  of  good 
husbandry,  have  300  acres  out  of  600  acres  in  white  crop  ? — 
No,  not  year  after  year. 

Then,  I  suppose,  it  follows  from  that,  that  to  take  one-half 
of  this  particular  &nn  in  white  crop  year  after  year  would  be 
inconsistent  with  the  rules  of  ^ood  husbandry  ?— ^Yes. 

I  suppose  it  would  also  be  inconsistent  with  the  rules  of 
good  husbandry  to  have  only  one-sixth  of  the  taxm  in  grass? 
— Of  course  it  would. 

You  would  insist  on  two-fifths  of  it  being  in  grass ! — ^Yes. 

To  have  only  one-sixth  in  grass  would  be  against  the  rules 
of  good  husbandry ;  it  would  require  at  least  two-fifths? — Yes. 

Would  it  be  against  the  rules  of  good  husbandry  on  this 
particular  &rm.to  have  a  sixth  of  it  year  after  year  in  black 
crop,  including  potatoes  ? — You  mean  to  say,  keeping  it  in 
the  six-course  shift  ? 

To  have  a  sixth  of  it  in  potatoes  or  other  black  crop  ?  I 
am  putting  that  question  to  you  particularly  ? — It  would,  in 
my  opinion. 

In  short,  your  opinion  is,  that  nothing  less  than  two-fifths 
in  grass  would  be  consistent  with  the  rules  of  good  hus- 
bandry ? — Yes,  in  this  particular  £Etrm. 

But  I  am  asking  you,  if  the  tenant  under  such  a  £Etrm  was 
attempting  to  crop  more,  or  have  less  grass  than  two-fifths, 
you  would  have  interdicted  him  ? — ^I  would  have  interfered 
with  him. 

And  required  him  to  have  more  grass,  up  to  that  limit! — 
Yes. 

And  I  suppose  you  could,  upon  that  principle,  in  such 
ferms  ? — Yes,  I  would ;  I  have  never  been  tried. 

Your  tenants  always  take  your  limits,  do  they? — ^They 
don't  require  them. 

You  are  fortunate  I — Yes ;  I  have  a  good  many  of  them 
too. 

Now,  you  said  that  in  this  particular  farm  the  five-shift 
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course  was  neoessaiy  to  keep  up  its  fertility ;  was  that  the  J-  Bioiuoii. 
reason  why  you  said  that  to  take  one-sixth  of  it  in  potatoes 
in  the  last  year  would  be  against  the  rules  of  good  hus- 
bandry ? — I  said  that  I  held  tnat  what  a  man  can't  do  during 
his  lease,  he  can't  do  in  the  last  year  of  it 

Now,  let  me  suppose  the  case.  What  a  man  can  do  during 
his  lease,  or  any  year  of  it,  is  he  not  entitled  to  do  in  the 
last  year  of  it  ? 

Sdi/rUor-OeTveral. — ^That  is  the  same  question.  It  is  not 
the  converse.    Put  the  converse. 

Mr  Oifford. — ^If  he  can  do  anything,  is  he  not  entitled  to 
do  that  something  in  the  last  vear  i—  Certainly,  if  there  is  no 
clause  in  his  lease  to  prevent  him. 

You  saw  the  tabular  statement,  and  you  say  that  it  is 

Sanerallv  a  five-shift.  Suppose  that  that  tabular  statement 
ad  indicated  a  six-shiflH-(I  know  you  sav  it  would  be 
against  good  husbandry  if  he  had  cultivated  this  farm  under 
the  six-shift) — would  the  proposal  to  take  100  acres  of 
potatoes  the  last  crop  have  been  against  the  rules  of  eood 
nusbandiy  ? — I  think  the  cultivation  of  the  farm  would  nave 
been  a^nst  the  terms  of  the  lease. 

But  if  the  whole  cultivation  had  been  under  the  six-shift, 
would  you  still  have  objected  to  that  last  year's  crop  being 
taken  ? — Certainly. 

Suppose  you  come  in  upon  the  management  of  a  &im 
which  nas  been  sadly  mismanaged  for  the  last  twenty  years, 
would  you  have  interfered,  right  or  wrong ! — Well,  I  can't 
say ;  I  might  not  if  there  had  been  no  change  in  the  rotation. 

If  it  had  been  under  the  six-shift  throughout  you  might 
not  have  interfered,  although  you  might  think  it  was  against 
the  rules  of  good  husbandry! — ^Yes. 

Now,  why ! — I  might  not  have  cared  to  get  into  a  question 
if  I  only  came  into  the  mani^ement  of  the  estate  in  the  last 
year  of  the  lease,  and  the  rotation  of  cropping  sanctioned  by 
my  predecessors. 

Lord  Kirdoch. — He  gives  the  answer  alwavs  subject  to  this, 
that  if  the  tenant  had  observed  that  six-shift;  but  you  must 
ask  him  whether  the  lease  permitted  the  tenant  acting  on 
the  five-shift  down  to  the  last  year  to  change. 

Mr  fl^orc2.— Suppose  the  lease  permitted  the  six-shift, 
and  the  tenant  in  this  particular  farm  attempted  to  change 
to  the  six-shift  from  the  five-shift  three  or  four  or  five  years 
before  the  termination  of  the  lease,  would  you  have  prevented 
that  ? — ^No,  not  if  the  lease  had  permitted  it 

If  the  lease  permitted  the  six  shift  you  would  not  interfere 
with  the  tenant,  however  much  it  might  be  against  the  rules 
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J.  Dickson,  of  good  husbandry  ? — No,  if  he  had  gone  into  that  shift  three 
years  previously,  so  as  to  leave  the  &rm  in  the  rotation;  but 
not  within  the  last  three  years. 

You  would  have  objected  in  the  final  year? — No,  if  he  had 
the  farm  wholly  into  the  rotation ;  it  would  not  have  been 
just  so  much  a  break  up  altogether.  It  is  not  a  change  of 
the  rotation  in  the  last  year  of  the  lease ;  it  is  a  break  up  of 
the  rotation  altogether. 

You  think  having  100  acres  of  potatoes  in  this  particular 
&rm  in  the  last  year  of  the  lease  would  break  up  the  whole 
rotation  and  management  of  the  farm  ? — Certainly  it  would 
disarrange  it. 

Would  it  aifect  anything  else  than  the  100  acres  so  cropped  ? 
— It  would  affect  the  quantity  of  straw  that  the  tenant  snould 
have  grown  upon  the  farm.  He  had  so  much  less  grass,  and 
he  could  not  put  the  quantity  of  sheep  on  it ;  that  is  one 
thing. 

Nothing  else? — Yes,  he  would  disarrange  the  whole  rota- 
tion ;  it  would  be  some  time  before  the  tenant  could  bring 
back  the  land  to  the  rotation. 

Now,  suppose  Mr  Miller  had  got  his  100  acres  of  potatoes, 
what  would  the  incoming  tenant  have  had  to  do,  in  your 
opinion?— He  would  af&rwards  have  to  change  that  100 
acres  again,  so  as  to  bring  it  into  that  course  of  shift  which 
it  was  taken  out  of. 

I  would  like  if  you  would  give  the  explanation  a  little 
better.  What  crops  would  he  have  had  the  following  year  ? 
— ^He  would  require  as  soon  as  possible  to  bring  it  into  the 
five-course  shift. 

Can  you  not  tell  me  what  crops  it  would  have  been  proper 
for  the  incoming  tenant  to  have  taken  in  that  year,  1860  i — 
It  is  impossible  to  say  how  many  acres. 

I  don't  want  the  number  of  acres,  but  describe  generally 
what  he  would  have  done  ? — He  would  have  had  barley ;  he 
would  have  sown  down  part  of  it  and  made  turnips ;  and  again, 
he  would  divide  that  100  acres  to  have  brougnt  it  into  the 
five-course  shift. 

Would  there  be  any  diflBculty  ? — There  would  be  expense. 

It  would  not  have  prevented  the  tenant  from  taking  a  white 
crop  from  the  whole  of  these  100  acres! — It  would  not,  but 
he  could  not  have  got  his  iarm  into  the  five  course  shift. 

He  could  have  taken  a  white  crop  I  suppose,  or  a  turnip 
crop,  from  the  whole  of  these  100  acres! — ^les. 

And  the  rest  of  the  farm  had  never  been  out  of  the  five- 
course  ? — No,  it  would  have  cost  money  to  bring  it  back  again, 
and  taken  two  or  three  years  to  do  so. 
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The  question  I  put  is  this — That  there  was  nothing  to  pre-  J-  Didwon, 
yent  the  incoming  tenant  in  1860  having  the  whole  of  these 
100  acres,  which  1  am  supposing  to  have  been  in  potatoes,  in 
white  crop  and  turnips,  and  the  rest  of  the  {aim  had  never 
been  brought  into  the  six-shift  ? — You  will  observe  that  these 
100  acres  are  taken  away  from  the  incoming  tenant  in  the 
first  year  of  his  entry.  He  cannot  brin^  the  quantity  of 
stock  necessary,  and  he  has  then  to  divide  and  rearrange 
the  land. 

Does  he  require  to  rearrange  any  of  the  rest  of  the  farm 
which  has  never  been  out  of  the  five-shift;  ? — No. 

The  incoming  tenant  would  have  had  to  cultivate  that  100 
acres  in  a  somewhat  different  manner,  than  if  he  had  got 
them  in  &llow  ? — ^Yes,  he  would  have  lost  both  time  and 
money  as  to  that  100  acres. 

1^  m  the  last  year  of  this  lease  and  upon  this  particular 
farm,  there  were  300  acres  in  white  crop,  was  not  tnat  out  of 
the  five-shifl  rotation  ? — It  was. 

And  would  not  that  require  time  and  money  to  rearrange  I 
— ^No  doubt  of  it. 

In  your  opinion  it  was  against  the  rules  of  good  husbandry 
to  take  300  acres  of  white  crop  ;  was  it  a  bad  shift  with  that 
quantity  taken  firom  it ! — I  hold  that  the  six-course  shift  was 
against  the  rules  of  good  husbandry. 

What  was  the  utmost  extent  of  white  crop  he  should  have 
had  ?— Two-fifths. 

That  is  240  acres ;  and  every  year  he  had  more  than  that 
he  was  out  of  his  duty  according  to  the  rules  of  good  hus- 
bandly ? — ^I  think  so. 

Just  look  back  to  the  print,  p.  113.  I  see  279,  264,  and 
276  ;  all  these  were  too  much  white  crop! — These  are  a  little 
exceeding. 

And  the  last  year  largely  exceeding? — ^Yes,  60  acres.  I 
may  mention  that  the  average  of  the  late  tenant's  white  crops 
does  not  appear  to  have  been  up  to  the  five-course  shift ;  and 
if  you  take  the  whole  of  the  twenty  years  you  will  find  it  is 
under  the  average. 

Do  you  think  that  a  person  was  entitled  to  crop  less  than 
his  rights  at  the  beginnmg  of  the  lease,  and  to  make  it  up  at 
the  end!— It  depends  upon  this,  that  a  tenant  is  allowed  a 
latitude  according  to  the  size  of  the  fields. 

But  will  that  extend  to  taking  300  acres  in  the  last  year  I 
— 10  per  cent,  has  been  usually  held  &s  the  extent  tliat  a 
tenant  may  vary  according  to  the  size  of  the  fields.  In  this 
case  he  would  have  had  24  acres  more  than  the  limited 
quantity. 
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J.  Diokaon.  The  less  size  of  the  fields  in  adjusting  the  shift  equalises 
itself?— Yes. 

Now,  you  said  that  you  never  heard  of  such  a  thing  having 
been  done,  as  a  tenant  to  shift  his  course  the  last  year  of  his 
lease?— No. 

Have  you  heard  of  a  tenant  shifting  his  course  a  few  years 
before ;  or  is  it  common  for  tenants  to  alter  their  course  and 
take  a  more  rigid  system  during  the  later  than  the  earlier 
years  ? — Where  their  lease  permits  it. 

Many  tenants  keep  their  lands  longer  in  grass  during  the 
first  period  of  their  lease,  and  crop  strictly  according  to  the 
terms  of  the  lease  in  the  latter  end.  N  ow,  does  not  that 
injure  the  landlord  or  incoming  tenant,  bv  giving  him  a  less 
valuable  subject  at  the  end  of  the  lease  than  he  would  have 
had  if  the  original  course  had  been  followed  ? — It  does  not 
injure  him  more  than  he  had  in  view  at  the  time  of  making 
the  bargain. 

But  aoes  it  not  take  something  out  of  his  pocket  even  if 
the  original  course  had  been  followed  ? — No. 

It  does  not  injure  it,  you  very  properly  say,  because  he  had 
it  in  view  in  gomg  into  the  lease?— Yes. 

Now,  you  say  that  you  have  had  such  questions  before  you 
as  arbiter  as  have  arisen  here,  and  you  have  decided  against 
the  tenant  ? — I  did  not  say  how  I  had  decided,  but  I  say  I 
have  frequently  been  sole  arbiter.  I  have  many  such  cases 
every  year,  and  sometimes  questions  of  miscropping  turn  up. 

Dia  you  have  a  question  of  this  kind? — No,  I  cannot  say 
I  have  nad  a  parallel  case  like  this. 

You  have  considered  the  question,  and  your  opinion  has 
always  been  against  ? — AIw^s  against  what  ? 

Change  in  uie  last  year  of  the  lease  ? — Oh  yes,  decidedly. 

Have  you  had  submissions  where  attempts  of  that  kind 
and  similar  kinds  of  claims  have  been  made,  to  take  particular 
crops  in  the  last  year  of  the  lease  ? — ^Oh  yes,  the  whole  ques- 
tions between  outgoing  and  incoming  tenants. 

My  question  is — Where  the  outgoing  tenant  in  the  last 
year  claimed  to  have  a  heavier  or  severer  crop  ? — No,  I  have 
never  had  that  Any  questions  had  been  after  the  cropping 
was  done. 

Has  a  tenant,  in  point  of  fiM^t,  taken  too  severe  a  crop,  and 
the  question  arisen  as  to  the  miscropping  clause  ? — Yes. 

And  in  that  case  you  think  you  decided  in  conformity 
witli  the  views  you  have  now  described  ?— I  would  decide  the 
same  thing. 

I  suppose  you  decided  in  conformity  with  your  views  ? — 
With  tnese  views. 
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Lord  Kimloch. — And  will  decide  most  probably  in  all  time   J-  i>Wmoil 
coming. 

Mr  Gifford. — Now,  with  regard  to  the  fomr  fields  you  have 
examined,  may  I  ask  what  was  the  object  in  going  out  yester- 
day I — ^I  was  desired  to  look  a  little  more  particularly  at  the 
extent  of  unarable  land  in  these  fields,  and  also  two  or  three 
other  fields  which  I  wanted  to  look  at. 

I  suppose  one  inspection  of  it)  if  leisurely  and  proper,  is 
sufficient  to  enable  you  to  form  an  opinion  ?— Yes. 

And  if  you  have  neglected  or  overlooked  one  point,  and 
if  your  attention  has  not  been  called  to  go  over  the  fields,  you 
do  so  again  ?  Now,  you  said  that  these  four  fields  were  light, 
dry,  and  gravelly  soil  ? — ^The  first  two,  Closehead  and  mlk, 
are  more  particularly  so.  Hempy  Shot  is  also  a  light  quality 
of  soil,  but  is  better  and  less  moorish ;  and  Bac&hill  has  a 
portion  at  the  bottom  in  clay.  But  speaking  generally,  the 
whole  land  is  of  a  li^ht,  dry,  and  gravelly  kind,  and  the  clay, 
where  there  is  clay,  is  of  an  inferior  quality. 

Now,  speaking  generally,  is  that  a  good  soil  for  potatoes ! 
— I  don't  think  so. 

What  do  you  think  the  best  soil  for  potatoes? — ^Deep 
alluvial  loam,  or  a  loamy  clay. 

I  read  firom  Professor  Low's  book,  where  he  says — *  The 
'  soils  best  adapted  to  the  potato  are  of  the  drier  and  lighter 
*  class.  In  wet  clays  the  return  is  inferior  in  quality  and  pro- 
^  ductiveness.  Deep  dark  peat  often  produces  lai^e  crops ; 
'  and  it  is  one  source  of  great  value  in  this  plant,  tnat  it  can 
'  be  cultivated  successfully  on  the  soils  termed  peaty.'  Do 
you  agree  with  that  ? — ^Yes,  peaty ;  but  I  hold  that  the  most 
profitable  soil  for  growing  potatoes  on  is  a  deep  loam. 

That  is  not  what  Mr  Low  says  ?-That  is  my  experience, 
and  it  has  made  me  to  know. 

Lord  Kimloch, — ^What  is  the  date  of  that  book  ? 

Mr  Gifford.— It  is  1847.  The  &ct  is  that  that  is  all  that 
Professor  Low  says  upon  the  potato.  Is  it  not  a  very  general 
opinion — ^whether  it  is  yours  or  not — that  light  graveUy  soils 
are  well  adapted  for  the  potato ! — Certainly  not ;  they  are 
good  turnip  soils,  but  not  potato  soOs.  Tiie  potatoes  get 
rough  in  the  skin,  but  otherwise  they  are  generally  good  eat- 
ing, but  not  productive.  The  Professor  might  have  allowed 
them  to  grow  good  potatoes. 

The  prmcipS  purpose  of  the  potato  is  to  be  eaten? — Yes ;  but 
the  principal  purpose  of  a  farmer  is  to  grow  potatoes  for  selling. 

Whether  they  eat  well  or  not  ? — ^Oh  yes. 

Your  £u:m  is  quite  of  a  difierent  description  from  this  fiurm 
of  Mr  Miller's  ?— It  is. 
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J.  DickBon.  What  is  the  difference! — It  is  in  a  different  locality  for 
one  thing,  and  the  soil  is  better  and  stronger  in  every  respect 

In  your  fimn  you  say  you  take  potatoes  chiefly  as  a  pre- 
paratory crop ;  tnat  is  to  say,  if  it  were  not  for  advantage  in 
f)reparing  the  soil  for  the  white  or  turnip  crops  that  are  to 
bllow,  your  potatoes  would  not  be  a  profitable  crop ! — No, 
that  is  the  whole  differenca 

You  used  them  as  a  preparatory  crop,  and  not  as  a  crop 
profitable  in  themselves  ? — They  are  profitable  in  so  far  as 
they  prepare  the  land ;  but  we  don't  expect  to  reap  the  profit 
from  that  particular  crop. 

Then,  according  to  that  principle,  you  would  not  think  of 
taking  potatoes  as  a  waygoing  crop  where  you  were  to  be  out 
of  the  farm  next  year  ? — No ;  except  in  so  far  as  we  are 
bound  to  take  either  potatoes  or  turnips  from  the  fallow 
break. 

But  if  you  had  your  own  way  or  your  own  choice  of  it^  you 
would  not  think  of  doing  that  ? — Oh,  certainly  not. 

If  the  tenant  wishes  to  have  as  little  fallow  to  leave  or  to 
take  in  his  last  crop  as  possible,  I  suppose  it  is  the  uniform 

Eractice  that  every  tenant  takes  every  sixpence  he  can  out  of 
is  last  crop  ? — I  suppose  so. 

No  tenant  in  his  senses  would  do  otherwise,  I  suppose,  if 
the  lease  permits  it  You  said  that  after  potatoes  on  your 
&rm  you  nad  wheat  ? — And  turnips  after  the  wheat. 

The  wheat  does  not  require  much  manure  ? — It  requires 
none  after  potatoes ;  and  then  the  turnips  next  year  don'^t 
require  toucli  either, 
bo  that  you  have  three  crops  with  that  preparation  of  the 

?)tatoes,  and  manured  with  the  manure  you  give  them  ? — 
es. 

Are  you  in  the  six  shift ! — Yes,  generally. 

Then,  after  the  turnips  you  have  wheat  again  ? — You  can 
either  have  the  six  or  the  four-shift.  I  am  prescribed  to 
leave  my  &nn  in  the  four. 

You  are  prescribed  to  leave  your  farm  in  the  four,  but  you 
can  use  it  in  the  six.  Can  you  do  so  up  to  the  last  year,  and 
then  leave  it  in  the  four ! — No  ;  I  could  not  leave  it  in  the 
four  if  I  went  on  cropping  it  in  the  six. 

You  would  require  two  years? — I  would  require  three 
years. 

What  is  the  length  of  your  lease  ? — ^Twenty-one  years. 

So  that  you  remain  eighteen  years  in  the  six-shift  and  the 
last  three  upon  the  four  ?— I  may  have  it  in  the  four  course 
rotation  prescribed,  but  the  six-course  is  better  for  tlie  land. 

Is  the  six-course  shift  better  for  the  land  tlian  the  four- 
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course? — Yes,  in  such  a  situation  where  we  have  an  un-   *^-  l>>c'>^n. 
limited  supply  of  manure  from  Edinburgh.    I  drive  upwards 
of  4000  tons  of  manure  yearly. 

Speaking  of  your  fiirm,  the  four-course  shift  is  more  severe  ? 
— Yes  ;  and  brings  the  grass  too  often  round. 

More  severe  for  the  land  ? — Yes,  omitting  hay  for  a  grass 
crop ;  it  is  more  severe  because  we  only  manure  it  once  in 
the  four  years. 

In  the  four-course  shift  you  have  only  one  manuring  ? — 
Yes,  we  manure  and  get  that  well  cleaned. 

The  four-course  shift  is  one-fourth  grass,  one-fourth  fallow, 
and  one-half  white  ? — Yes. 

And  that  you  think,  for  the  reason  you  have  given,  is  worse 
for  the  land  than  the  six-shift? — Yes,  where  a  sufficient 
supply  of  external  manure  can  be  got  in  such  a  locality. 
Every  locality  has  its  own  system  of  rotation. 

Now,  you  say  you  have  no  fixed  rules  of  good  husbandry. 
Where  could  one,  if  he  wanted  to  get  at  the  rules  of  good 
husbandry,  get  at  them! — The  approved  practice  of  the 
district. 

It  is  an  unwritten  law  that  must  be  got  from  men  of  skill  ? 
—Yes. 

You  know  the  way  to  get  at  it,  I  suppose  ? — Well,  I  think 
so. 

And  if  questions  arise  about  good  husbandry  it  is  just  a 
witness  that  is  called  to  speak  to  it,  or  a  referee  is  then  called 
to  decide  upon  it,  as  you  nave  frequently  done ! — Yes. 

Are  there  differences  of  opinion  about  the  rules  of  good 
husbandry  ? — ^I  suppose  there  are  differences  of  opinion  iu)out 
every  subject 

I  think  it  necessary  to  put  that  question,  because  we  could 
not  have  got  this  length  without  finding  out  that.  Now,  in 
the  estimate  which  you  have  formed  of  the  produce  of  potatoes 
from  these  four  fields,  I  think  you  did  not  give  us  the  sum 
of  profit.  Multiply  £2 :  7s.  by  your  limit,  and  it  comes  to 
somewhere  about  j^208.  Do  you  think  that  is  the  outside 
that  Mr  Miller  could  have  got  from  these  four  fields  in  1859 1 
— I  think  it  is,  because  I  would  not  have  taken  it  for  a 
speculation. 

You  allow  for  manure,  I  see ;  16  tons  of  good  manure,  at  6s. 
per  ton  ? — ^Yes. 

That  is  J^4:16s.  Then  3  cwt  of  guano  at  12s.  6d., 
.£^1:17:6.  Then  carriage  of  16  tons  manure  is  •P2:4s., 
and  carriage  of  guano  lOd.  Now,  what  kind  of  manure 
are  these  1 6  tons  ? — ^Hoise  and  cow  manure,  and  farm-yard 
manure. 
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J.  DickaoiL  Cartage  from  station  to  farm,  12s.  You  have  altogether 
J&IO :  10 :  4.  Now,  do  you  think  that  potatoes  cannot  be 
raised  on  these  fields  with  less  than  16  tons  per  acre  of  farm- 
yard manure  ? — ^I  made  that  estimate,  as  I  considered  it  the 
most  profitable  for  the  outgoing  tenant  to  take  a  crop  of 
potatoes  (if  he  was  bound  to  do  so),  in  my  opinion. 

Are  you  of  opinion  that  potatoes  cannot  be  raised  with 
artificial  manures  alone  ? — Not  profitably  upon  land  of  that 
description.  Potatoes  can''t  be  raised  with  artificial  manures 
alone  upon  it,  without  grass  which  has  been  lying  long  in 
rotation. 

But  I  am  speaking  of  these  particular  fields.  You  think 
that  no  profitable  crop  of  potatoes  can  be  raised  firom  that 
with  artificial  manure  alone  ? — I  think  not. 

So  that  is  the  quantity  of  fiGum-yard  manure  you  would 
then  have  put  down  I — I  think  this  would  be  the  most  pro- 
fitable quantity. 

Are  you  aware  that  on  all  kinds  of  land  you  can  raise 

f^tatoes  with  artificial  manure  ? — ^You  can  raise  potatoes,  but 
speak  of  raising  them  profitably.  I  have  adopted  many 
experiments  of  that  kind,  and  I  got  the  gold  medal  from  the 
Highland  Society  for  adopting  these  experiments. 

You  are  aware  of  the  recent  experiments  ? — I  should  think 
so. 

Hayen't  there  been  60  boUs  raised  from  artificial  manures ! 
Do  you  know  Mr  Mylne^s  experiments  ? — ^Yes,  with  some 
30  cwt.  of  artificial  manure. 

And  you  think  these  are  the  expenses  for  raising  the  crop! 
— ^Mr  Mylne  was  something  near  JS^20  an  acre  out. 

Is  this  also  a  matter  in  which  there  is  a  di£ference  of 
opinion  ? — Very  likely. 

You  would  not  be  surprised  to  find  that  other  affricul* 
turists  had  adopted  a  different  opinion  firom  you  i — Not  I ; 
on  no  subject 

Aren't  potatoes  sometimes  raised,  or  can't  they  be  raised, 
without  manure  at  all,  where  the  land  has  been  m  srass  ?— - 
I  am  not  aware  of  their  eyer  haying  been  grown  in  that  way ; 
but  I  haye  known  them  grown  with  artifioal  manures  where 
the  land  has  lain  in  grass,  and  when  the  old  turf  is  broken 
up  it  acts  in  place  oimanure. 

But  is  it  the  old  turf,  or  is  it  not  the  circumstance  that  it 
has  been  long  in  grass  ? — ^No,  it  is  the  old  turf,  and  the  rich- 
ness of  the  manure  that  has  been  dropped  upon  it 

Then  you  don't  think  there  is  any  difference  from  the  fsuct 
of  potatoes  not  haying  been  grown  on  the  land  at  all  before  I 
—No. 
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Isn't  that  a  consideration,  the  not  taking  potatoes  from  the    J-  Diduon. 
ground  before  ?    Don't  you  get  better  crops  the  first  year  ? 
— It  is  not  merely  the  circumstance  of  having  got  the  land 
in  pasture ;  it  is  the  turf  which  is  rich  in  manure,  and  rich 
in  vegetable  matter. 

Scudtor-Oeneral, — These  in  reality  are  the  reasons. 

Mr  Clifford. — ^You  are  not  aware  that  better  crops  of  pota- 
toes have  been  ^ot  for  the  first  time  if  it  has  not  been  cropped 
before! — Not  if  it  has  been  in  the  ordinaryrotation  of  cropping. 

Were  not  better  crops  got  on  the  better  fiEurms  in  East 
Lothian  than  there  are  now  ? — I  believe  so. 

Well,  what  is  the  reason  of  that! — Because  they  grow 
potatoes  in  place  of  turnips,  and  the  turnips  used  to  be  con- 
sumed on  the  fEurm,  and  made  more  manure.  Manure  is 
not  made  by  tenants  in  such  large  quantities  from  potatoes 
as  from  turnips.  The  turnip  crop  is  consumed  on  the  farm, 
and  strictly  it  supplies  manure  again  to  the  farm.  The 
potato  crop,  on  the  other  hand,  is  shipped  off,  or  sent  away 
to  London,  and  the  whole  bulk  of  it  is  carried  off 

If  turnips  were  used  upon  this  farm,  wouldn^t  that  have 
been  the  very  effect  to  produce  potatoes ! — It  depends  entirely 
on  the  extent  of  the  turnips,  which,  supposing  that  there 
had  been  a  great  deal  to  eat  off  the  laiid,  Mr  Miller's  course 
of  rotation  would  never  make  the  land  capable  of  producing 
potatoes  with  less  manure,  had  there  been  no  subsequent 
white  crop. 

Does  tne  potato  crop  require  the  same  treatment  as  a 
white  crop  !-To  the  extent  that  where  good  turf  produces 
good  oats,  good  turf  produces  good  potatoes. 

You  will  get  good  potatoes  from  land  that  you  will  get 
good  oats  from  i    Isn't  that  so  ? — I  don't  think  so. 

Can't  you  get  a  comparatively  heavy  crop  of  potatoes  from 
poor  lana !— With  a  very  large  supply  of  manure. 

That  would  not  produce  oats  with  no  manure  ? — No,  unless 
upon  moss  land. 

You  get  the  whole  of  your  manure,  I  think,  frx)m  Edin- 
burgh ? — ^I  take  a  large  quantity. 

In  this  farm  it  is  from  Edinburgh  or  Berwick ;  it  could 
not  be  got  nearer  you  think  ? — I  don't  think  so. 

Ite-exannim^bySdicitor-Ge7i£Tal. — ^With  a  five-shift  course 
the  tenant  would  have  left  at  the  Whitsunday  of  his  leaving 
240  acres  of  grass,  and  half  that  quantity,  viz.,  120  acres, 
of  fiillow ! — ^Yes. 

That  is  altogether  360  acres  ? — ^Yes. 

He  would  have  left  that  to  the  incoming  tenant  at  Whit- 
sunday ? — Yes. 
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J.  DiclcBon.  A.nd  all  that  he  would  have  retained  for  the  waygoing  crop 
would  have  been  the  balance  of  the  600  acres,  viz.,  240  acres  ? 
—Yes. 

There  would  have  been  variations  upon  this,  depending 
on  the  measurement  of  the  fields  ? — It  might  have  been  20  or 
30  acres,  or  more,  according  to  the  size  of  the  fields. 

With  the  six-shift,  according  to  Mr  Miller's  proposal,  he 
proposed  only  to  leave  100  acres  in  grass  to  the  incoming 
tenant  at  Whitsunday,  and  100  acres  in  fallow,  that  is  to  say, 
200  acres  instead  of  360  ? — Precisely. 

You  told  me  that,  in  your  judgment,  the  six-shift  course 
was  not  according  to  the  rules  of  good  husbandry  upon  that 
form  ? — Yes, 

And  you  said  that,  in  your  opinion,  it  could  not  be  resorted 
to  for  the  first  time  in  the  last  year  of  the  lease  ? — Certainly 
not. 

What  was  not  according  to  the  rules  of  good  husbandry 
during  the  currency  of  the  lease  could  not  be  good  husbandry 
in  the  last  year ! — No. 

You  said  further,  that  althoi^h  the  six-shift  was  according 
to  the  rules  of  good  husbandry,  so  that  the  tenant  might 
have  changed  before  the  expiry,  and  during  the  currency  of 
it,  yet  it  would  not  be  a  change,  but  would  be  a  break  and 
dislocation,  and  therefore  not  allowable,  to  do  it  in  the  last 
year? — Certainly,  because  the  farm  was  then  under  no 
rotation. 

It  is  not  true,  therefore,  that  what  a  man  may  not  do  in  the 
years  of  his  lease  prior  to  the  last,  he  may  do  m  the  last  ? — 
Certainly  not,  so  tar  as  that  goes. 

That  IS  what  was  meant,  and  you  explained  it  <]uite  dis- 
tinctly, that  although  you  might  change  the  rotation  prior 
to  the  expiry  of  the  lease,  yet  you  cannot  break  and  dislocate 
it  in  the  last  year  t — Yes,  that  has  been  my  opinion  for  forty 
years. 

But,  by  a  question  which  did  not  appear  what  was  intended, 
you  were  made  to  say  the  reverse  i — ^T  had  not  imderstood  it. 

My  learned  friend  made  a  proposition  in  the  negative,  that 
what  a  tenant  may  not  do  during  the  course  of  a  lease  he 
may  not  do  in  the  last  year.     Now,  the  converse  of  that  pro- 

Position,  if  it  were  true,  would  be  this :  that  what  a  man  may 
o  in  the  last  year  he  may  not  do  in  any  of  the  previous  years 
of  the  lease ! — Yes. 

But  there  are  few  propositions  the  converse  of  which  is 
true.  The  particular  question  with  regard  to  which  you  used 
that  expression,  that  what  a  man  may  not  do  dming  the  course 
of  his  lease  he  may  not  do  in  the  last  year,  was  scourging 
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the  land  by  undue  cropping  in  the  last  year.     The  oit^stion   J-  iMcksnn 
I  put  to  you  was,  whetner  it  would  be  scourging  the  lind  by 
undue  cropping  to  take  a  potato  crop  in  the  last  year  with 
artificial  manure  only,  and  you  said  it  would! — Yes. 

And  contrary  to  all  practice  and  eood  husbandry ! — Yes. 

The  tenant  may  not  scourge  the  land  by  undue  cropping 
during  the  currency  of  the  lease,  and  what  he  may  not  do 
during  the  currency,  he  may  not  do  in  the  last  year  ? — Yes. 

It  was  assumed  m  some  questions  that  were  put  to  you  by 
my  friend  Mr  Gifford,  that  this  lease  permitted  certain 
thmgs,  although  contrary  to  the  rules  of  good  husbandry. 
Have  you  got  a  copy  of  tne  lease  ? — ^I  have. 

You  are  quite  mmiliar  with  leasas !  You  have  adjusted  ^ 
them  ?  In  this  clause  about  cropping,  p.  99,  between  letters 
D  and  E,  it  is  said — '  With  regard  to  the  cropping  and 
'  management  of  the  said  farm,  the  said  George  MiUer  binds 
'  and  obliges  himself  and  his  foresaids  to  &rm,  labour, 
'  and  manure  the  same  according  to  the  rules  of  good  hus- 
'  bandry  established  and  practised  in  the  country,  and  not 
^  to  scourge  or  deteriorate  the  same  by  undue  cropping.'  Is 
there  anything  in  the  whole  lease  inconsistent  witn  that  ? — 
Nothing. 

From  the  provision  that  the  tenant  is  not  to  have  more 
than  one-half  of  the  arable  land  in  white  crop  in  the  same 
season,  and  from  the  further  provision,  to  which  your 
attention  was  called,  not  to  take  two  white  crops  off  the  same 
field  without  a  green  or  black  crop  intervening  ? — Yes. 

You  don^t  take  two  white  crops  off  the  same  field  without 
a  green  or  a  black  crop  intervening  under  the  five-shift  ? — 
No,  certainly  not 

Or  under  the  four-shift  ? — No. 

Therefore,  that  don't  suggest  the  six-shift  any  more  than 
any  other  shift? — No. 

it  appears  to  me  that  this  could  not  have  meant  the  six- 
course  shift,  because  it  includes  in  the  black  crop  hay,  beans, 
peas,  potatoes,  and  the  like,  between  grass  and  grass.  Now, 
if  the  six-shift  course  had  been  adhered  to  it  was  impossible 
to  have  hay,  according  to  the  rules  of  good  husbandry  t-^ 
There  could  not  have  been  any  hay. 

Could  the  six-shift,  as  understood  and  practised  in  East 
Lothian,  have  been  pursued  without  violating  the  prohibi- 
tions of  that  lease  ?— -It  could  not. 

The  only  time  that  hay  could  have  been  taken  in  that 
rotation  was  after  the  sowing  down  with  the  first  yearns  grass ; 
and,  of  comrse,  if  hay  had  been  taken  from  the  crop  that 
would  have  been  hay,  as  expressed  here — ^the  second  black 
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J.  Dickson,  erop/tpcorduig  to  the  express  clause  of  the  lease,  not  to  have 
two  bUick  crops  between  grass  and  grass.  Without  violating 
that  prohibition,  therefore,  you  could  not  have  had  a  six- 
shift,  as  practised  in  the  county  of  East  Lothian  or  elsewhere  ? 
—No. 

The  tabular  statement  of  the  course  of  cropping  does  not 
suggest  to  you  that  the  six-shift  was  what  the  parties  pointed 
at  and  contemplated  ? — Certainly  not. 

For  that  is  the  shift  which  was  studiously  avoided  every 
year.  Now,  I  have  only  one  other  question  to  ask  you,  and 
It  is  this — It  has  been  suggested  that  the  £a.ct  of  two  black 
crops  between  grass  and  grass,  or  in  the  rotation,  being  pro- 
hibited, indicates  that  the  six-shift  must  have  been  that 
contemplated  by  the  parties,  it  being  impossible  to  have  two 
black  crops  in  any  other  rotation  except  the  six.  Is  that 
true  ? — No ;  he  could  have  had  a  black  crop  in  place  of  a 
green  crop  in  the  six-course. 

Tou  are  hardly  following  the  question.  It  is  quite  pos- 
sible, unless  it  is  prohibited,  to  have  two  black  crops  in  the 
rotation  with  a  six-shift;  isn't  it  equally  possible  with  a  five- 
shift  i — ^Yes,  it  is.  I  may  explain  that  he  could  have  part  of 
his  fallow  break  in  potatoes  or  beans ;  then  he  coula  have 
hay  after  young  grass,  which  would  have  been  two  black 
crops  in  his  rotation  in  the  five-course  shift. 

This  cropping  clause  in  the  lease  prohibits  more  than  two 
black  crops  oetween  grass  and  grass  ;  and  the  si^gestion  is, 
that  the  prohibition  is  inapplicable  to  any  shift  except  the 
six,  because  it  is  impossible  in  it  to  take  two  black  crops  be- 
tween grass  and  grass  in  any  other  shift.  Now,  is  that  so  ? 
— You  can  do  it  with  the  five-course  shift  quite  well.  I  have 
no  doubt,  from  the  £a.ct  that  they  put  in  hay  as  a  black  crop, 
because  hay  could  not  have  been  taken  m  the  six-course 
shift ;  so  that  to  say  the  putting  in  hay  as  a  black  crop 
refers  to  the  six-course  shift  is  nonsense. 

And,  in  that  view,  the  only  words  which  suggest  even  the 
idea  of  a  six-shift  in  the  clause  are  those  words  of  prohibition 
— '  That  the  tenant  shall  never  have  more  than  one-half  of 
*  the  arable  land  in  the  same  season  in  white  crop!^ — 
Yes. 

And  that  would  be  equally  applicable  with  the  four-shift. 
You  may  have  one-half  in  white  crop  in  the  same  season 
with  it  ? — ^Oh  yes ;  but  then  the  prombition — '  you  are  not 
'  to  have  more  than  that  in  any  season  ' — ^is  not  a  permis- 
sive clause,  it  is  prohibitory. 

And  all  subject  to  the  rules  of  good  husbandry  ? — Yes. 
'  This  is  not  a  wheat  growing  farm ! — Certainly  not. 
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The  white  crop  which  is  grown  on  the  farm  is  barley  and  J-  Dicicaon. 
oats ! — ^There  was  no  wheat  upon  it  last  year,  and  Uiere  is 
none  upon  it  this  year. 

You  don't  know  how  it  was  in  1859.  We  have  been  told 
that  it  is  better  now  ? — ^I  see  that  it  has  been  drained 

If  the  rotation  is  broken  or  dislocated  by  doing  in  one 

irear  what  cannot  be  continued,  it  is  ec][ually  a  breal  or  dis- 
ocation  to  the  incoming^  tenant  as  it  would  be  to  the  old 
tenant  if  he  were  continuing  ? — The  same. 

The  interest  of  the  landlord  and  of  the  incoming  tenant 
is  that  he  shall  have  the  faxm  in  the  rotation  which  is  suited 
to  it ! — Of  coursa 

I  understood  you  to  say  that  during  the  subsistence  of  the 
lease,  and  while  the  tenant's  connection  with  the  farm  was 
continuing,  his  own  interest  was  a  guarantee  f^nst  scourg- 
ing by  undue  cropping,  for  he  would  suffer  t£e  loss  conse- 
quent upon  that  the  following  year! — ^Yes. 

This,  m  the  same  way,  I  understood  you  to  say  was  a 
guarantee  against  his  adopting  a  rotation  which  is  not  suit- 
able to  the  farm  ? — Precisely. 

With  a  break  or  dislocation  in  the  last  year,  it  is  the  land- 
lord or  incoming  tenant  who  suffers  in  the  same  way  as 
scourging  ? — The  same. 

You  say  that  you  have  had  large  experience  in  settling 
questions  of  dispute  between  outgoing  tenants  and  their 
landlords  and  incoming  tenants ;  and,  m  the  whole  course 
of  that  experience,  you  never  knew  a  claim  advanced  by 
an  outgoing  tenant  to  change  to  a  new  shift  in  the  last 
year?— JSfo. 

(Witness  shewn  Ordnance  map,  containing  farm  of  Old- 
hamstocks.) 

What  is  the  height  of  Hempy  Shot  above  the  level  of  the 
sea! — It  varies  firom  300  to  400  feet. 

Now,  Wilk  Park !— The  lowest  about  239  feet,  and  the 
highest  350  feet^ 

Gosehead ! — Between  350  and  400  feet ;  and  Backhill  is 
between  450  and  500  feet 

Mr  Clifford. — Reading  the  lease,  do  you  think  the 
mention  of  hay  makes  nonsense  P — ^You  can't  have  a  six- 
course  shift  if  you  take  hay. 

You  said  that  the  only  way  you  could  take  hay  would  be 
to  take  it  after  grass !— Cutting  the  young  grass  to  make  hay 
of  it. 

Is  that  the  first  year  ?— Yes. 

And  then  pasturing  it  afterwards  the  second  year! — ^Yes. 

Now,  suppose  that  was  done,  and  turnips  taken  ? — Well,  if 
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J.  Dickson,  you  have  it  in  the  six-course  shift,  you  have  one-sixth  in 
black  crop,  and  you  have  this  hay  also  as  black  crop. 

But  I  don't  want  any  other  black  crop  but  hay  ? — ^How 
would  you  have  it  in  the  six  course  shift  then? 

Look  at  this.  I  have  a  six-course  shift  without  black  crop 
at  all— grass,  white,  green,  white,  green,  and  grass  again  : 
Isn't  that  a  six-course  shift  ?  1  womd  have  green  crop  twica 
Observe,  I  may  take  two  fedlows  throughout — two  turnips  in 
the  course  of  the  six-shift  ? — No,  they  would  not  grow. 

I  take  fallow  twice,  and  I  only  take  one  black  crop,  but 
there  is  no  prohibition  against  my  taking  two  green  crops  ? 
— No,  but  turnips  would  not  grow. 

There  are  other  green  crops ! — What  are  they ! 

You  said  potatoes,  and  there  is  mangel-wurzel.  Isn't 
mangel-wurzel  a  green  crop  ? — Oh  yes,  but  it  is  not  grown 
in  the  district ;  for  the  thing  ceases  to  be  a  green  crop,  be- 
cause it  is  not  grown  in  the  district 

What  are  peas  and  beans  ? — ^The  lease  tells  you  they  are 
a  leguminous  crop. 

Triey  are  taken  by  this  lease.  Are  they  ever  called  green 
crop  ? — ^A  drilled  bean  crop  is  called  a  green  crop. 

Couldn'^t  you  take  turnips  and  beans  ? — Yes,  out  by  this 
rotation  beans  are  held  as  a  black  crop.  We  are  explaining 
this  lease.  If  you  proceed  without  reference  to  this  lease  at 
all,  you  may  have  a  six-course  shift;  but  what  I  said  was, 
that  the  idea  of  having  hay  in  the  six-course  rotation,  as 
expressed  to  us,  making  potatoes,  peas,  beans,  and  hay  black 
crop,  and  limiting  that  there  shall  not  two  black  crops  be 
taken  between  grass  and  grass,  is  nonsense,  and  inapplicable 
to  that  six-course  shift;,  because  you  cannot  have  hay. 

Yes,  but  you  can  have  all  the  other  crops  but  hay.  Sup- 
pose no  hay  is  taken.  If  the  tenant  did  not  take  hay,  he 
might  have  a  six-shift  ? — Oh  yes  ;  but  what  I  said  was  that 
the  hay  shewed  that  the  six-course  shift  was  not  intended,  or 
it  need  not  have  been  included. 

That  is  your  interpretation  ? — ^That  is  the  common  sense. 
I  don^t  see  how  hay  can  be  taken. 


B.  Montdth.  Mr  Brtden  Monteith. — Examined  by  the  SoHcUoT'Oeneral. 

You  have  the  farm  of  Liberton,  in  the  neighbourhood  of 
Edinburgh  ? — Yes. 

What  IS  the  size  of  it ! — About  400  acres. 
What  kind  of  land  is  it  ? — Good  friable  land. 
It  is  fine  land  ? — Yes. 
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What  do'  you  pay  of  rent  per  acre ! — One  part  is  five  B-  Monteith. 
guineas,  and  another  part  about  four  guineas. 

You  grow  potatoes  to  a  considerable  extent  upon  it? — Yes, 
I  do. 

For  the  Edinburgh  market?  —Yes,  principally. 

I  suppose  principally  for  the  Edinburgh  market,  because 
there,  principally,  you  get  the  biggest  price  ? — In  a  general 
way,  it  is  my  market. 

You  grow  them  upon  that  fine  land  ? — Yes. 

How  much  in  the  year ! — We  vary  firom  60  to  70  acres. 

Is  it  an  expensive  crop  to  raise  ? — It  is. 

You  are  able  to  dispose  of  them  in  Edinburgh  to  the  shop- 
keepers without  going  to  a  potato  dealer  ? — ^Yes,  I  always  sell 
to  the  shops,  because  I  find  it  pays  best;  but  generally  Edin- 
burgh is  tne  place  I  sell  at. 

It  is  a  verjr  exhausting  crop  to  the  land  1 — Oh  yea,  it  is. 

And  requires  a  good  quantity  of  manure? — Yes. 

How  much  manure  do  you  put  in  to  grow  on  this  land! — 
Generally,  I  have  27  to  28  tons  of  good  horse  and  cow 
manure  driven  from  the  town  here. 

And  any  artificial  manure  ? — ^Yes,  about  4  cwt  per  acre, 
half  guano  and  half  dissolved  bones. 

You  have  visited  Oldhamstocks  and  Springfield  ? — Yes,  I 
have  been  there. 

And  you  have  examined  the  fields  where  it  was  proposed  to 
raise  potatoes  in  the  vear  1859  ? — Yes,  I  have. 

Do  you  think  Oldhamstocks  looks  like  a  potato  growing 
fiirm  ? — ^Well,  it  could  grow  potatoes. 

Is  that  all  you  can  sav  for  it  ? — I  would  not  call  it  a  potato 
growing  farm  in  the  full  sense  of  the  word,  but  it  could  grow 
uiem. 

I  think  in  Ireland  they  are  in  the  habit  of  saying  that 
potatoes  grow  everywhere !  You  have  made  an  estimate  of 
the  cost  of  growing  a  crop  of  potatoes  upon  these  fields?— 
Yes. 

And  also  an  estimate  of  the  probable  return,  or  the  pos- 
sible return  ? — Yes. 

Would  you  kindly  tell  us  what  it  comes  to  ? — I  make  the 
cost  about  <£^15  :  14 :  4. 

Give  us  the  cost  of  the  seed? — ^1:15:9  per  acre; 
labour,  dP3  :  5  :  3. 

Does  that  include  lifting  and  pitting ! — Yes,  that  includes 
everything. 

Now,  the  manure? — ^10 :  13  :  4;  that  comes  together  to 
^16:14:4. 

Now,  the  produce  ?— About  27  bolls  per  acre,  large  and 
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B.Montoith.  small;    of  which  23  bolls  large  at  14s.,  according  to  my 
average,  comes  to    -  -  -  -         d^l6    2    0 

And  I  bolls  small,  at  7s.,    -  -  -  18    0 


In  all,  -         .fl7  10    0 

Leaving  J?l :  1 5  :  8  of  profit  per  acre. 

And  supposing  potatoes  to  be  planted  in  every  bit  of  these 
fields  where  there  was  any  chance  of  growing  them  to  profit, 
how  many  acres  have  you  available  ? — I  make  it  about  84 
acres. 

Orosa-eooammed  by  Mr  Andereon. — ^How  long  have  you 
been  on  the  &rm  ? — Fifteen  years  on  my  present  lease. 

Do  you  &rm  upon  any  particular  shift  i — 1  don't  adhere  to  it 

And  have  you  taken  tne  crop  of  potatoes  which  you  men- 
tion during  each  year  of  your  lease  ? — ^Yes. 

And  you  have  found  them,  I  suppose,  to  be  mod — ^I  mean 
in  the  sense  of  a  preparatory  crop  ? — I  have  found  them  a 
good  preparatory  crop. 

Now,  just  explain  what  you  mean  by  that ! — ^To  the  crop 
following. 

That  is  to  say,  you  get  a  good  aflber-crop  ? — We  get  our 
land  well  cleaned.  We  look  to  the  after-crop,  as  it  were,  for 
getting  any  profit  out  of  it,  in  a  general  way. 

Ana  what  is  the  after-crop  you  generally  take  ? — ^Wheat 

Now,  that  requires  little  manure!— No,  I  give  none  aflber 
potatoes. 

And  what  crop  do  you  take  after  wheat! — Sometimes 
barley. 

That  is  two  white  crops  in  succession ! — Not  always. 

Do  you  manure  before  the  barley? — Sometimes  with  a 
little  artificial,  and  sometimes  a  little  police  manure,  if  I 
find  the  land  requires  it. 

Now,  would  you  just  tell  us  about  what  extent  per  acre  of 
artificial  manure  you  put  in! — About  2  cwt.  per  acre  for 
barley. 

And  that  is  all  the  manure  you  require  after  the  first 
manure,  admitting  you  plant  potatoes ! — Tes. 

So  that  from  tms  quantity  of  manure,  with  the  slight 
addition  of  artificial  manure  which  you  have  told  us,  you  raise 
three  crops ! — ^Yes;  potatoes,  wheat,  and  barley. 

And  I  suppose  that  is  the  explanation  of  why  you 
manure  so  lioerally,  is  it! — ^Yes,  we  can't  raise  a  potato 
crop  without  manurmg  them  liberally. 

And  therefore  your  liberal  application  of  manure  is  for  the 
purpose  of  producing  three  good  crops.  Now,  supposing 
that  you  were  only  going  to  take  a  potato  crop,  *ana  were 
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not  to  take  white  crops  after  it,  would  you  put  the  same  b.  Monteith. 
quantity  of  manure  on  ? — There  is  one  point  in  it — ^you  can't 
get  a  potato  crop  without  manuring  weu. 

Your  system  of  management  is  such,  that  you  regard  the 
potato  crop  more  as  preparatory  than  anything  else  ? — ^Yes. 

And  therefore  you  are  not,  1  suppose,  very  fond  of  experi- 
menting in  that  position! — No,  1  nave  not  done  so. 

But  I  suppose  you  would  not  think  of  putting  on  the  same 

auantity  of  manure  you  have  been  in  the  habit  of  doing  in . 
lie  course  of  your  lease  ? — ^I  would  not  trust  to  get  good 
potatoes  without  manuring  well. 

WeU,  the  quantity  of  manure  that  you  have  allowed  upon 
this  £Eurin  of  Oldhamstocks  is,  I  think,  18  tons  of  &rm-yard 
manure  ? — ^I  was  allowing  police  manure  for  this  farm. 

How  much  artificial  manure  in  addition  to  that  ? — 4  cwt. 
of  artificial. 

At  what  price  do  you  calculate  the  police  manure  ? — ^2s.  9d. 
in  Edinbu^fh. 

And  the  carriage  besides !—  2s.  9d.  to  Innerwick. 

And  then  have  you  anything  for  cartage  from  Innerwick 
to  the  &rm  ? — 4s. 

That  is  allowing  how  many  rakes  per  day  ? — ^Two,  I  think, 
and  two  horses. 

Then,  supposing  manure  could  be  got  from  Berwick,  would 
that  make  any  dinerence  ? — I  have  no  experience  of  that,  but 
I  understand  the  railway  carriage  is  the  same. 

But  would  the  price  at  Berwick  be  less  i — I  can't  speak  as 
to  that. 

Do  you  think  it  would  have  been  possible  to  raise  a  crop 
of  potatoes  by  artificial  manure  alone  ? — I  have  heard  of  its 
having  been  done. 

Successfully  ?— I  am  not  aware. 

But  do  you  see  any  reason  why  it  could  not  be  done ! — No, 
I  don't  know.  I  have  never  tried  it.  I  would  not  trust  it 
mysel£ 

When  did  you  visit  the  fann  ? — It  was  in  January  1864. 
That  is  the  first  time  I  was  there,  and  I  went  there  again  in 
December  1864. 

Did  any  one  take  you  over  the  farm ! — ^Yes,  the  first  time. 

Who  was  with  you  ?—  Mr  Hunter. 

Anybody  else  ? — Not  that  I  remember  of. 

The  price  that  you  gave  us  for  potatoes,  and  what.,)iiey 
would  be  expeiQted  to  realise,  was  14s. ;  how  do  you  ax^ive  at 
that  price  ? — By  n>y  own  sales  ;  that  is  my  own,  average. 

Do  you  know  whetlier  prices  at  Dunbar  were  higher  tl|an 
these ! — I  can't  say.  :     . 
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B.  Mouteith.  SoUcUor-G&iieral, — The  kind  of  manure  you  give  is  police 
manure ! — Yes,  the  refuse  of  the  town. 

It  is  not  so  good  as  the  manure  you  use  ? — No. 

And  you  use  upwards  of  20  tons ! — ^I  use  20  tons. 

So  that  you  are  not  putting  the  quantity  of  manure  on  here 
that  you  do  yourself! — No. 

Why  didn't  you  put  that  quantity  on  here  ? — My  reason 
was  that  as  it  was  something  new  to  the  land — ^it  was  not 
requiring  so  much  manure. 

The  novelty  of  the  thing  in  that  rotation  would  dispense 
with  some  manure  ;  and  you  have  made  a  fair  allowance  for 
that? — I  think  I  have. 

The  police  manure  is  neither  so  good  in  quality,  nor  have 
you  so  much  of  it  V — It  is  not  of  very  good  quality  by  any 
means. 

Potatoes  is  a  scourging  crop.  Suppose  69  acres  of  potatoes 
to  be  taken  off  that  farm,  with  5  cwt.  of  guano  and  nothing 
else,  would  you  expect  a  good  crop  of  potatoes ! — No. 

Would  you  expect  any  crop  at  all  ? — ^There  might  be  some 
crop. 

Do  you  think  it  might  pay  the  expense  of  seed  and 
labour ! — I  don'^t  think  I  could  answer  that  question,  as  I 
have  not  practised  it ;  but  I  think  it  would  be  a  very  doubtful 
result. 

Would  you  really  have  any  doubt  that  the  result  would  be 
doubtfiil  ?— I  never  practised  it ;  it  is  only  a  matter  of  doubt 

Suppose  they  were  planted  with  1  cwt.  of  guano  ? — ^Well,  I 
woula  doubt  that. 

Now,  wouldn't  you  doubt  it  with  6  cwt.  ? — I  would  not  call 
it  a  fact.    If  I  believed  in  it  I  would  follow  it. 

Mr  Anderaon. — I  suppose  the  chances  of  growing  a  crop 
would  be  somewhat  greater  if  the  land  has  been  long  in 
grass.  Isn'^t  it  then  in  a  fistvourable  condition  for  raising 
potatoes  with  artificial  manure  ?— It  depends  on  the  quality 
of  the  land  the  grass  has  been  upon,  and  if  it  has  been 
nourished  by  sheep  or  otherwise. 


A.  Howden.  Mr  ANDREW  HowDEN. — Eoxmdned  by  Mr  Alexcmder  Blair, 

You  are  a  former  at  Lawhead  ? — Yes. 
That  is  near  East  Linton  ? — Yes. 
How  many  farms  have  you  i>~Two  at  present. 
And  what  size  are  they  ? — About  700  acres  in  all. 
Do  you  know  the  farms  of  Oldhamstocks  and  Springfield  ? 
— I  was  over  these  farms. 
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What  is  the  rent  of  your  farms  ?^— It  varies.     I  pay  three  A..  Howden. 
different  rents  on  one ;  and  on  the  other  I  pay  a  money  rent. 

You  have  been  over  the  four  fields,  Closehead  Park,  Wilk 
Park,  Hempy  Shot,  and  Backhili  ?— Yes. 

Have  you  examined  these  fields  t — Yes. 

With  the  view  of  forming  an  opinion  as  to  what  crop  they 
might  produce ! — Yes. 

Now,  will  you  just  tell  us  the  result  of  that  examination. 
What  do  you  estimate  as  the  expenses  of  raising  a  crop  of 

f)otatoes  in  these  fields ! — I  estimate  the  seed  at  <f  2 :  12  :  6, 
abour  i?4: 8  :  4,  and  manure  £9  :  15s.— altogether,  £16^ 
10s.  lOd. 

Now,  what  do  you  think  the  produce  might  be? — 22 
bolls  first  size,  marketable  potatoes,  at  14s.,  J^15:8s.;  and 
5  bolls  seconds,  at  8s.,  £2;  S  bolls  diseased  and  small, 
for  cattle,  at  4s.,  12s. — ^in  all,  ^^^18 ;  leaving  a  profit  of 
^1:9:2. 
On  what  extent  of  acreage  of  these  fields  do  you  think 

?otatoes  could  be  grown  with  profit? — I  think  only  about 
6^  acres. 

What  rotation  of  cropping  do  you  follow  on  your  farm ! — 
The  six-shift  course  on  both. 

From  what  you  saw  of  these  four  fields  and  that  &rm,  do 

?rou  think  that  that  course  of  cropping  could  be  profitably 
bllowed  there  ? — I  don't  think  so. 

Did  you  ever  hear  of  a  tenant  changing  from  the  five-shift 
course  to  the  six-shift  course  in  the  last  year  of  a  twenty-one 
years'  lease  i — No. 

0ro88-€X(mdned  by  Mr  Clifford. — Give  us  an  idea  of  your 
rent  overhead  ?  How  much  does  it  come  to,  one  year  with 
another,  for  the  700  acres  ? — ^About  40s.  per  imperial  acre. 

It  is  all  arable  I  suppose? — All  arable. 

Are  you  in  the  hiifbit  of  growing  potatoes  on  one  farm  more 
than  on  the  other ;  or,  how  much  potatoes  may  you  raise  one 
year  with  another  ? — It  varies,  according  to  the  fields  being 
suitable  or  not  suitable. 

But  is  it  50  acres  ? — I  should  say  from  35  to  50  imperial 
acres. 

Now,  which  farm  is  that  upon  ? — ^Lawhead. 

And  what  is  the  size  of  it ! — 300  acres. 

That  is  to  say,  you  have  one-sixth  of  it  in  potatoes  ? — ^Yes. 

And  you  have  that  under  the  six-course  shift  ? — ^At  pre- 
sent 

Had  you  it  in  any  other  course  formerly  ? — In  my  father's 
time  it  was  in  the  four  and  five^hift  course ;  that  was  up  to 
1851,  when  I  succeeded  to  the  lease.. 
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A.  HowdeiL  It  was  in  a  five-shift  coarse  up  to  a  certain  time,  and  a 
little  in  the  four.  Your  lease  does  not  tie  you  down  to  any 
particular  shift  ? — I  fell  heir  to  the  lease  in' 1851,  and  I  had 
three  years  of  the  lease  to  run.    Then  I  had  a  new  lease.' 

Unaer  the  terms  of  your  new  lease  you  were  not  bound  to 
cultivate  according  to  the  six-shift  ? — 1  might  grow  half  of 
the  green  crop  in  potatoes. 

It  is  one  of  Lord  Haddington's  leases ! — It  is. 

By  the  green  break  do  you  mean  black  ? — ^That  is  what  is 
termed  a  black  CbJIow  crop.  • 

Then  you  are  in  the  haoit  of  taking  from  30  to  50  acres 
of  the  farm  in  potatoes  every  year  ?— i  es. 

In  estimating  the  manure,  nave  you  gone  by  your  own  ex- 
perience ? — By  my  own  experience  as  to  the  prices,  but  in 
the  carriage  of  course  it  is  increased. 

Do  you  find  potatoes,  in  your  experience,  a  profitable  crop  i 
— Some  seasons  they  are  very  mucn  so. 

Good  seasons  I  suppose  ? — Yes. 

Tell  me  how  much  you  realised  of  gross  produce  from 
your  &rm  in  a  good  year ! — I  could  not  possibly  speak  to 
that.  The  highest  gross  receipts  that  I  ever  received  was 
in  1860. 

Well,  what  was  that  ?— Nearly  ^2500. 

Upon  how  many  acres  ? — I  was  allowed  by  the  fiebctor  on 
that  occasion,  from  the  field  failing  in  grass,  to  grow  a  large 
field  more  than  my  ordinary  break. 

How  many  acres  had  you  ? — ^About  55  to  66  Scotch  acres. 

Now,  can  you  give  me  an  idea  of  the  manure  you  used 
that  year  ?  Is  this  something  like  it  ? — ^That  is  rather 
lower,  and  I  would  give  £Eurm-yard  manure.  That  is  cal- 
culated for  police  manure. 

You  would  be  a  little  higher  in  respect  to  the  kind  of 
manure  ? — ^It  would  be  farm-yard  manure. 

Then  taking  off  the  carriage,  one  thing  with  another,,  I 
think  the  estimate  would  be  about  the  same  t — In  my  case  it 
would  be  more. 

How  much  more ! — ^I  could  not  say,  but  it  would  be  several 
pounds. 

1860  was  a  good  year !— The  best  I  ever  knew. 

Do  you  remember  1859  ? — Perfectly. 

Was  that  a  good  year  ? — No,  it  was  scarcely  a  medium 
over  the  country. 

What  acreage  had  you  in  1859  under  potatoes  ? — ^About 
40  imperial  acres. 

Can  you  give  me  an  idea  of  what  your  gross  drawings  that 
year  were ! — ^No,  my  steward  kept  that,  and  he  died,  and  the 
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book  was  lost.    The  book  I  have  begins  with  1860,  the  year  A.  Howden. 
aflber  his  deatL 

In  cultivating,  as  you  do,  under  the  six-shift  course*  do 
you  find  potatoes  a  good  preparatory  crop  ? — ^They  are  a 
severe  crop. 

Do  they  clean  the  land  ? — When  properly  cultivated. 

What  do  you  take  next  ? — On  my  low  land  barley,  and  on 
my  better  land  wheat. 

X  ou  take  a  white  crop  afterwards  ? — ^Always. 

Do  you  put  in  any  manure  i — Always  top  dressed. 

To  what  extent  ? — Sometimes  with  guano  alone,  and  some- 
times with  nitrate  of  soda. 

At  what  expense  ? — About  30s.  per  Scotch  acre,  or  25s. 
the  imperial  acre. 

Now,  what  do  you  take  after  the  white  crop  ? — Turnips. 

And  what  manure  would  you  need  with  them ! — I  dung 
them  nearly  as  well  as  potatoes,  perhaps  not  with  so  much 
heavy  manure,  but  with  artificial. 

That  is  how  many  cwt.  ? — ^For  several  years  back  I  have 
given  7  cwt. 

That  goes  on  regularly  during  your  lease  I  suppose  ? — ^Tes. 

Now,  when  you  were  at  these  four  fields,  you  did  not  see 
the  rest  of  the  &rm  I  think.  In  crossing  from  one  field  to 
another,  you  would  see  it.  You  would  cross  some  fields,  but 
it  was  the  four  fields  you  looked  at ! — ^I  know  the  district 
well. 

What  kind  of  soil  are  these  four  fields  ? — They  are  mostly 
very  poor,  light,  gravelly  soil — ^very  gravelly. 

They  are  different  from  yours  ? — Oh,  very  different  for 
potato  growing. 

Did  you  take  that  into  account  in  estimating  the  manure  ? 
— Certainly,  I  took  all  the  circumstances  as  w5l  as  I  could. 

When  did  you  go  first  to  the  fiarm,  or  were  you  there  more 
than  once  I — Nearly  a  year  ago,  and  again  about  three  weeks 
back. 

May  I  ask  you,  Mr  Howden,  if  you  made  up  a  different 
estimate  than  the  one  you  made  upon  the  first  occasion? 
Didn't  you  alter  your  estimate  i — ^The  quantity  of  boUs.  I 
put  2  bolls  more  of  the  first  saleable  potatoes. 

What  kind  of  manure  did  you  allow  for  these  particular 
fields  ?    Is  that  town  manure ! — ^Yes. 

You  bring  that  firom  where ! — From  Edinburgh,  or  Leith, 
or  Berwick. 

Now,  did  you  think  that  potatoes  cannot  be  raised  with 
artificial  manures  alone  ? — You  might  raise  so  many. 

Raise  a  good  crop  to  profit  i — Ip  a  waygoing  year,  I  think, 
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A.  Howden.  the  profit  would  be  more,  to  dispense  with  the  heavy  manure 
and  use  artificial  alone. 

In  a  waygoing  year,  if  you  were  allowed  to  take  a  waygoing 
crop  of  potatoes,  your  object  would  be  to  take  everything  out, 
witnout  leaving  anything,  I  suppose  ? — As  much  as  the  lease 
would  allow. 

You  would  not  willingly  leave  anything  for  the  good  of  the 
one  who  is  to  come  after  you  ? — Not  if  I  could  help  it 

But  suppose  your  lease  allowed,  you  would  not  bring  heavy 
police  manure,  but  would  have  artificial  manure?— To  be 
sura 

But  could  you  dispense  with  the  police  manure  altogether  ? 
— I  would  have  a  less  crop. 

It  is  possible  to  raise  a  crop  with  artificial  manure  alone  ? 
— Crops  are  very  various;  you  would  have  a  kind  of  a  crop. 

But,  in  your  opinion,  isn't  it  possible  to  raise  a  good  crop 
of  potatoes,  saleaole,  from  artificial  manure  alone  ? — I  have 
never  had  any  myself  from  artificial  manure  alone,  but  I 
have  done  it  where  perhaps  the  dung  failed  to  an  acre  or  so. 
I  gave  an  extra  cast  of  ^ano  and  bones,  and  I  found  the 
crop  deficient  compared  with  the  other. 

How  would  that  affect  your  estimate  ? — I  would  give  2  cwt. 
of  guano,  that  is,  8  cwt.  of  bones  and  guano  together. 

And  in  that  way  you  would  dispense  with  the  heavy 
manure,  with  a  view  to  taking  out  the  whole  crop  in  a  way- 
going year  ? — Yes. 

Now,  in  your  opinion,  how  would  this  affect  the  produce  ? 
— I  estimate  the  produce  in  that  case  at  18  bolls  of  firsts, 
at  14s.,  ^12:128.;  5  bolls  seconds,  at  8s.,  £2;  and  2 
bolls  diseased  and  small,  at  4$.,  8s. — altogether,  «P15 ; 
and  the  expenses,  <£^11  : 1 :  10.  That  would  make  a  profit  of 
.^3:18:2. 

Now,  you  said  that  76J  acres  was  what  you  could  get  off 
these  fiields ! — I  did  not  lay  the  line  to  it,  but  that  is  a  general 
guess ;  there  might  be  more  or  less.  There  is  a  great 
extent  of  braes  in  these  fields. 

Now,  may  I  ask  you  whether  that  was  not  a  change  in 
your  original  estimate  ?  Didn't  you  calculate  85  ?— That  was 
from  reading  the  papers.  The  85  acres  was  what  I  considered 
the  uttermost  Mr  Miller,  under  that  lease,  could  have  taken ; 
and  therefore  estimated  it  at  85  acres. 

And  now  you  do  so  at  76^  t  You  said  to  my  friend  that 
you  never  heard  of  the  tenant  changing  his  shift  or  course  in 
the  last  year  of  his  lease.  I  want  you  to  tell  us  about  Ruck- 
law  Mains.  Weren*t  you  manager  of  that  farm? — I  was 
judicial  factor  upon  the  tenant's  estate. 
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Did  the  last  year  of  his  lease  happen  in  your  management  ?  ^  Howden. 
— No. 

Did  it  happen  immediately  before  it  ? — It  happened  a  year 
or  two  after  1  was  done.    A  trustee  was  appointed. 

Then  didn't  the  trustee  change  from  the  five  to  the  six- 
shift  ? — I  can't  recollect  now.     I  took  no  more  interest  in  it 

Were  you  consulted  as  to  how  it  would  make  most  for  the 
creditors  ? — No,  I  was  not. 

Mr  Blair. — ^You  told  us  that  in  1860  you  made  a  large 
profit  on  your  potatoes  ? — Very  large. 

Was  that  the  best  year  you  ever  knew  ? — Yes,  I  had  an 
extra  extent  that  }^ear. 

What  was  the  cause  of  your  having  such  a  very  good  year  ? 
— ^The  crop  was  very  large ;  and  I  believe  potatoes  failed  in  other 
districts,  and  prices  were  at  least  as  high  as  we  have  ever  had. 

Was  the  ^2500  the  gross  produce? — Yes;  they  were 
favourable  fields,  and  a  remarkably  good  season.  I  know 
that  we  got  high  prices. 

You  said  that  1859  was  scarcely  a  medium  year.  What  do 
you  think  was  your  gross  produce  in  that  year! — I  have 
stated  already  that  the  book  was  lost  I  could  not  give  you 
exact  information.  I  had  the  best  field  on  my  farm  that 
year  under  crop. 

From  a  general  impression,  what  do  you  think  you  would 
have  ? — I  tnink  I  would  have  at  least  40  bolls  per  imperial 
acre;  but  some  of  these  were  coarse  varieties,  reds  and  rocks. 
I  had  not  so  much  regents.  1  remember  perfectly  the  prices 
I  received  for  regents  ;  I  began  at  14s.,  and  finished  at  15s. 

What  proportion  of  r^ents  did  you  grow  ? — Fully  one- 
third,  or  nearer  to  a  half  of  the  field. 

Do  you  think  that  it  would  have  a  tendency  to  scourge  the 
land,  the  raising  a  crop  of  potatoes  with  8  cwt.  of  guano,  or 
with  artificial  manure  alone  ? — Severely ;  for  it  is  weak 
land  at  any  rate. 

Is  that  applicable  to  these  fields,  or  to  any  land  more  par- 
ticularly?— To  all  weak  land  like  this.  • 

Mr  Uifford. — In  that  year,  1869,  did  you  sell  early  or  late? 
— I  sold  late.  I  could  not  exactly  say  the  month,  but  I  have 
never  sold  early.    I  hold  on  always. 

You  mean  the  next  year! — Oh  yes,  after  the  New  Year. 


Mr  Thomas  Hume. — EoMmined  by  the  SoUcUor-Oeneral.       t.  Hume. 

You  are  tenant  of  Winterfield  Mains,  in  the  neighbourhood 
of  Dunbar ! — Yes. 
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T.  Hume.  You  have  also  some  land  immediately  adjoining  that,  taken 
from  another  landlord  ? — Yes. 

What  is  the  extent  of  land  you  have  altogether  ? — A  little 
over  160  imperial  acres. 

It  is  land  stretching  westward  from  Dunbar,  along  the 
coast  ? — Yes. 

Is  it  the  highest  quality  of  land  in  East  Lothian  ? — I 
believe  there  is  none  better. 

And  it  has  been  highly  farmed  i — ^Has  been  highly  farmed 
for  generations. 

what  is  the  rent  per  acre  in  money? — About  £5  per 
acra 

How  long  have  you  been  a  farmer  there !— I  am  running 
in  the  second  lease. 

How  many  years  ? — 27  years  in  Winterfield. 

I  believe  you  were  at  one  time  £Etctor  to  the  Earl  of  Lauder- 
dale ?— Yes. 

When  were  you  factor  to  the  Earl  of  Lauderdale  ? — ^From 
1851  to  1861 — about  ten  and  a  half  jears. 

Is  your  land  first-rate  potato  growmg  land  ? — Very  good. 

Isn't  it  about  the  best  m  the  county  ? — ^Yes. 

There  is  none  better  ? — No. 

Would  you  tell  me  how  you  manure  your  land  for  potatoes  ? 
— I  manure  it  exclusively  with  a  mixture  of  horse  and  cow 
dune,  well  rotten. 

m)w  many  tons  per  acre ! — About  24  tons. 

Do  you  use  any  artificial  manure  besides !-— No,  none  for 
potatoe& 

Just  24  tons  of  this  dung  ? — ^Yes. 

What  is  that  worth  about  a  ton  ? — It  costs  me  about  7s. 
a  ton. 

That  is  eight  guineas  an  acre  for  that  dung ! — ^Yes. 

What  does  it  cost  you  for  seed  ? — ^It  varies. 

You  have  been  engaged  all  these  years  that  you  have  men- 
tioned to  us,  in  agriculture  in  East  Lothian  in  this  particular 
place,  and  as  factor  for  the  Earl  of  Lauderdale.  Now,  is  it 
according  to  the  rules  of  good  husbandry  in  ploughing  land 
for  potatoes  to  put  in  onfy  so  much  manure  as  t£e  crop  of 

Eotatoes  will  exnaust,  or  is  it  contranr  to  the  rules  of  good 
usbandry  1 — Contraiy  to  the  rules  of  good  husbandry. 
If  you  put  in  only  as  much  dung  as  would  be  exhausted  by 
the  potatoes,  you  would  scourge  the  land  ? — ^Yes. 

And  in  dung[ing  land  for  potatoes,  and  working,  manuring, 
and  preparing  it  any  other  way,  you  have  resard  not  only  to 
die  potato  crop,  but  to  the  subsequent  years ! — ^Yes. 
Is  that  universally  so,  according  to  your  experience  ? — ^Yes. 
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I  understand  that  potatoes  are  in  themselveis  a  very  sconrg-    i"-  Hume, 
ing  crop  ? — ^Yes. 

And  they  reqoire  a  large  quantity  of  manure  ? — Yes. 

Is  it  according  to  your  experience  that  potatoes  are  a  good 
preparatory  crop  for  other  crops  ? — Yes. 

The  expression  is  used  that  they  clean  the  land  ? — Yes. 

That  means  that  the  preparation  of  the  land  for  potatoes 
— ^not  the  potatoes — cleans  the  land ;  that  is,  the  working  of 
the  potatoes  cleans  the  land ! — Ye& 

And  with  justice  to  your  land,  and  attending  to  the  rules 
of  good  husbandry,  you  could  not,  in  your  judgment,  use  less 
manure  than  you  do  ? — No. 

K  you  were  continuing  in  the  farm  you  would  feel  the 
*  scaith '  yourself  if  you  were  to  do  otherwise  ;  and  if  you  were 

Sdng  away,  your  landlord  or  your  successor  would  feel  it  ? — 
e  would. 

Is  it  your  opinion  that,  according  to  the  rules  of  good 
husbandry,  you  may  use  less  manure  for  a  potato  crop  in  the 
last  year  of  a  lease  than  in  the  prior  years  ? — ^No. 

In  the  prior  years  you  yourself  have  to  crop  the  land  after 
the  potatoes  ;  in  the  last  year  vour  successor  has  to  crop  it 
afiber  the  potatoes  ;  and  the  rules  of  good  husbandry  are  the 
same  in  both  cases  ? — Quite  so. 

Did  you  ever  try  yourself  how  little  manure  would  raise 
a  crop  of  potatoes,  having  no  regard  to  scourging  the  land,  or 
to  the  subsequent  years'  crops ! — No. 

Did  you  ever  know  of  that  being  tried  by  anybody  ? — 
Never. 

In  working  and  manuring  the  land  for  any  crops  whatever, 
am  I  to  understand  that  the  rules  of  good  husbandry  pre- 
scribe the  same  thing,  whether  during  the  currency  of  a  lease 
or  the  last  year  of  it  ? — Quite  the  same  in  my  opinion. 

Now,  you  know  the  farm  of  Oldhamstocks  ? — ^Yes. 

You  knew  it  before  there  was  any  question  between  Sf r 
Hunter  and  his  tenant  ? — Many,  many  years. 

Is  it,  in  your  opinion  (I  include  Springfield  as  well  as  Old^ 
hamstocks)  a  &rm  which  it  would  be  proper,  having  regard 
to  the  rules  of  good  husbandry,  to  cultivate  upon  the  six* 
course  shift  ? — So. 

That  would  be  bad  husbandry,  and  not  suited  to  the  &rm  ? 
— Not  suited  to  the  &rm  at  all ;  it  would  exhaust  the  farm. 

Do  you  think  it  would  exhaust  the  tenant  as  well  as  the 
fiarm  ? — I  think  it  would. 

I  mean,  if  he  was  looking  only  to  the  profits  of  his  farm 
to  pay  himself? — ^Did  you  ever  know  it  cultivated  according 
to  the  six-shift  ? — No,  I  never  did. 
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T.  Hume.  J^  ^^g  always  cultivated  upon  the  five-shift,  or  substantially 
the  five-shift  ? — The  four  or  five  during  my  experience. 

Did  you  ever,  in  all  your  experience,  know  of  a  tenant 
changing  in  the  last  year  of  a  twenty-one  years'  lease  to  the 
six-course  shift  for  the  first  time ! — No. 

Have  you  ever  heard  of  such  a  thing  ? — Never  heard. 

You  never  heard  of  such  a  thing  being  proposed  ? — No. 

This  is  the  first  case  you  ever  heard  of? — Yes. 

Would  such  a  change  be  according  to  the  rules  of  good 
husbandry  as  understood  and  practised  in  East  Lothian  ? — I 
think  not. 

The  incoming  tenant  who  succeeded  could  not,  in  your 
opinion,  as  I  understand  it,  continue  that  shift  lyithout  ex- 
hausting himself  and  the  land,  and  therefore  he  would  have 
to  bring  it  back  as  fast  as  he  could  to  the  five-shift  again  I — 
No  ;  it  would  take  him  great  trouble  to  do  so. 

When  you  were  factor  for  Lord  Lauderdale,  would  you 
have  permitted  anv  tenant  to  do  such  a  thing  ? — Certainly 
not.    I  would  not  have  permitted  it 

I  suppose  the  tenant  may  change  if  his  lease  is  not  restric- 
tive UDon  the  subject  ?  I  mean,  during  the  currency  of  his 
lease,  ne  may  change  from  one  rotatation  to  another  ? — There 
is  no  law  on  the  subject. 

Wouldn^t  the  rules  of  good  husbandry  have  applied  as  to 
the  change  in  the  last  year  of  the  lease ! — The  rules  of  good 
husbandry  would  have  applied  during  the  currency  of  that 
lease. 

I  quite  understand  that ;  but  I  was  putting  the  case  of  the 
six-snift  being  a  good  shift  for  the  lands,  but  still  not  pur- 
sued)  and  it  is  changed  in  the  last  year  :  Is  that  change  ever 
allowed ! — Oh,  never. 

Lord  Kirdoch, — ^I  think  you  said  that  if  there  was  not 
restriction  in  the  lease,  a  tenant  might  change  during  the 
currency  of  his  lease.  Do  you  mean  to  apply  that  to  the 
second  last  year,  or  must  he  have  time  to  bring  about  a  change 
of  rotation  ? — The  whole  rotation. 

SoUcUor-Oeneral. — Now,  can  you  give  me  on  idea,  as  near 
as  you  can,  of  what  profit  per  acre  you  made  upon  your 
potatoes  in  the  year  1859  upon  this  '  as  good  potato  land  as 
*  any  in  East  Lothian — ^none  better  f — ^As  near  as  I  can  give 
you  my  profit,  I  think  it  would  be  about  jP6  :  10s.,  or  tliere- 
abouts,  without  paying  rent 

And  paying  rent  at  jPS,  leaves  you  about  30s.? — Yes, 
the  prices  were  low  in  that  year. 

Tae  year  1860  was  an  exceptional  year ! — ^Yes,  and  prices 
were  very  high. 
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You  had  great  crops  in  that  district,  and  there  was  a  failure    '^*  Hume, 
almost  everywhere  else  ? — ^Yes. 

How  many  acres  had  you  under  cultivation  in  1859  ? — I 
cannot  say  to  an  acre,  but  about  20  acres  I  should  say. 

And  upon  20  acres  of  the  best  potato  land  in  East  Lothian 
you,  in  1859  (having  an  average  crop  for  that  year,  looking 
to  other  places),  made  about  SOs.  per  acre,  after  paying  your 
rent?— Yes. 

Now,  Oldhamstocks,  which  you  were  acquainted  with  before 
this  dispute,  and  which  you  have  also  visited  in  order  to  give 
evidence — is  that  a  potato  growing  fium  ? — No. 

It  never  occurred  to  you  to  suppose  that  Oldhamstocks 
was  a  potato  growing  fimcn  ? — ^No,  nor  to  anybody  else. 

That  is  ratner  a  mistake.  It  did  not  occur  to  the  tenant 
during  twenty  years  of  his  lease,  but  it  did  occur  to  him 
in  the  twentv-nrst  year.  Do  you  think  that  was  a  wise 
notion ! — I  don't  think  so. 

You  think  he  was  wiser  during  the  twenty  years  of  his 
connection  with  the  farm  than  in  the  twenty-mrst  year,  when 
it  was  to  stop  ? — Far  better. 

Do  you  think  that  potatoes  could  have  been  grown  upon 
that  mrm  to  profit ! — No,  not  upon  the  fields  that  are  in 
question. 

Yes,  I  mean  upon  the  four  fields,  and  you  examined  them 
particularly ! — Yes,  minutely,  and  I  am  numbly  of  opinion 
that  they  could  not  have  been  grown  to  profit  at  all. 

You  think  that  the  tenant  could  not  upon  these  fields 
have  raised  a  crop  of  potatoes  which  would  have  paid  the 
seed,  labour,  and  manure  ? — Yes. 

You  calculated  the  thing  out  in  figures,  and  the  result 
was  a  loss? — ^A  decided  loss. 

And  that,  to  the  best  of  your  skill  and  judgment,  would 
have  been  the  result  had  he  tried  it  ? — I  honestly  say  so. 

1  need  hardly  ask  you  whether  the  taking  a  crop  of 
potatoes  off  these  fields  in  1859,  or  off  69  acres  of  them,  with 
5  cwt.  of  guano,  and  nothing  else,  would  be  contrary  to  the 
rules  of  good  husbandry  ? — ^1  think  it  would  ;  besides,  I  don't 
think  that  the  application  of  guano  alone  would  have  pro- 
duced a  crop,  anything  like  a  decent  crop  at  all,  the  soil  is  so 
light  and  gravelly. 

And  that  was  a  very  bad  year,  I  understand,  for  guano 
alone  in  that  soil ;  it  was  a  very  '  drouthy '  year  ? — Yes. 

And  when  you  have  a  very  *  drouthy'  year,  and  such  soil 
as  that,  maxio  does  not  answer  for  anything  ? — No,  it  is  quite 
against  tne  crop. 

You  remember  that  1859  was  a  very  'drouthy'  year? — 
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T.Huue.  Well^  I  remember  that  the  eftect  upon  the  potatoes  was 
stronger  from  ^  drouth/  ^^d  that  there  was  a  lighter  crop  in 
consequence. 

Even  in  your  district  ? — ^Yes, 

Cfvaa-eacammed  by  Mr  Anderaon. — Your  crop  was  a  light 
crop  in  1859 ! — ^Yes,  it  was  light. 

Now,  give  me  an  idea  how  much  it  was  in  bolls  per 
acre ! — I  take  it  at  30  bolls,  which  is  about  a  pretty  large 
average  crop  off  my  land. 

And  you  think  that  would  be  about  the  crop  you  had  that 
year  ? — Yes,  I  think  it  would. 

That  is  regents,  is  it  ? — Regents. 

Now,  what  price  did  you  get  for  them  per  boll  ?— On  an 
average  about  13s. 

Then  I  suppose  you  sold  them  in  the  beginningof  the 
season! — No,  I  sold  some  of  them  in  November  and  Decern* 
ber,  and  some  in  April. 

What  did  you  ffet  for  those  you  sold  in  April  ? — 1 5s.,  and 
in  November  and  December  lis.  and  12s.  Now,  I  average 
that  about  13s. 

Where  did  you  sell  them  ? — Some  of  them  at  Dunbar. 

And  your  gross  profit  was  about  -^6  :  10s/ per  acre  ? — Yes. 

Now,  can  you  tell  me  what  your  profit  was  in  1860  ? — No, 
I  cannot,  for  I  have  not  my  book  to  refer  to. 

Well,  but  give  me  a  general  idea  J — ^I  cannot. 

Was  it  larger ! — It  was  larger,  in  consequence  of  the  price 
being  much  lar&fer. 

Was  the  produce  per  acre  more  ? — I  have  not  my  books  to 
refer  to,  ana  I  cannot  give  you  a  nearer  estimate  than  I  have 
given. 

Was  the  crop  of  1859  a  good  average  crop  ?— I  have  taken 
it  at  a  good  average  crop. 

Was  it  generally  so  over  the  county  ? — Well,  I  believe  it 
was  rather  a  lighter  crop  than  usual. 
'  Was  it  not  a  fair  average  crop  ? — I  don't  know,  I  think  it 
was  under  the  average. 

Was  it  much  under  ? — I  cannot  say. 

Now,  jour  practice  is  to  put  a  good  quantity  of  dung  in 
the  ground  ?— Yes. 

Is  that  for  the  purpose  of  raising  the  potato  crop  as  well 
as  the  subsequent  crop  ? — Certainly  so. 

Now,  how  many  crops  do  you  take  out  of  the  groimd  after 
dunging  it  for  potatoes  i  What  do  you  take  afiber  potatoes  ? — 
Wheat. 

And  after  wheat  ? — Turnips. 

Now,  do  you  put  in  any  manure  for  the  wheat  ? — No, 
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Any  for  the  turnips  ? — Yes.  T.  Hume. 

How  much  ? — ^Well,  I  manure  it  well.  I  have  a  very  Jaiige 
command  of  sea-weed,  and  I  apply  it  to  the  tiunip  crop.  I 
take  700  cart-loads  of  it  alone. 

Would  you  put  the  same  quantity  of  manure  for  a  way- 
going crop  of  potatoes  alone  ?— Yes,  1  am  bound  by  the  rules 
of  jzood  husbandry  to  do  so. 

So  that  your  successor  might  get  the  benefit  of  it  ? — ^To 
leave  it  according  to  the  leasa 

Have  you  ever  had  a  waygoing  crop? — ^Yes,  I  entered 
again  as  my  own  successor. 

Have  you  ever  dunged  the  crop  that  was  in  as  your  own 
successor  ? — Yes. 

I  suppose  you  took  it  in  the  expectation  that  you  would  get 
ita^n? — Well,  it  was  in  the  newspapers,  and  before  me 
public,  and  I  might  have  lost  it. 

And  you  put  the  same  quantity  of  manure  as  you  had 
been  in  the  habit  of  doing  ?  Did  you  think  you  were  bound 
to  do  it  ^— Yes. 

You  were  bound  to  &im  according  to  the  rules  of  good 
husbandry  ? — Yes. 

Now,  have  you  known  any  instance  of  a  change  having 
been  made  from  the  five  to  the  six-shifib  during  the  currency 
of  a  lease  ? — No,  never  heard  of  such  a  thing. 

You  think  that  a  tenant  who  has  begun  to  &rm  upon  one 
shift  ought  to  continue  the  same  shift  during  the  lease  ? — 
Yes. 

But  su{>posing  he  was  not  bound,  and  began  with  any  shift, 
do  you  think  he  was  bound  to  go  on  with  it  ? — If  he  is  not 

Frobibited  by  the  lease,  or  restricted  to  any  particular  system, 
think  that  ne  may  change ;  but  I  think,  that  he  should  do 
so,  that  the  rotation  should  be  fully  changed  before  it  is 
lumded  over. 

That  is .  your  idea,  that  the  dbange  should  be  made  in 
sufficient  time,  and  that  the  manure  ^ould  be  applied  to  the 
land  before  handing  it  over  to  the  incoming  tenant? — ^Yes. 

Supposing  that  the  five-shift  had  been  pursued  under  the 
lease  with  reference  to  this  £Eurm  in  the  earlier  years  of  the 
lease,  and  the  tenant  had  desired  to  change  to  the  six-shift, 
when  do  you  think  the  change  ought  to  have  begun  accord- 
ing to  the  rules  of  good  husbandry  ?  How  long  before  the 
end  of  the  lease  ? — ^It  would  take  a  little  calcubtion  to  say 
whether  it  should  be  six  years  or  five. 

And  you  think  that  he  could  not  have  changed  three  or 
four  years  before  the  last  ? — ^According  to  the  rules  of  good 
husbandry  I  don't  think  so. 
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T.  Hnmc.  And  therefore  you  come  to  the  conclusion  that  it  was 
against  the  rules  of  good  husbandrjr  to  change  in  the  last 
year  of  the  lease  ? — ^That  the  six-shift  is  not  according  to  the 
rules  of  good  husbandry  for  Oldhamstocks.  I  say  so  under 
any  circumstances. 

!But  supposing  the  lease  permitted  him  to  have  this  rota- 
tion ! — He  might  have  changed  it  so  as  that  he  might  have 
handed  it  over  in  the  six- shift. 

That  is  to  say,  that  he  should  have  handed  it  over  with 
the  six-shift  completed,  in  order  that  the  incoming  tenant 
might  be  put  to  no  expense  in  bringing  it  back  to  the  rota- 
tion. Then,  according  to  your  opinion,  a  change  from  the 
five  to  the  six-shift  at  any  time  within  the  last  five  or  six 
years  would  have  been  against  the  rules  of  good  husbandry  ? 
—Upon  that  fium. 

Now,  will  you  tell  me  your  reason  for  saying  so  ? — I  think  it 
is  too  exhaustive  a  system  of  cropping  for  the  quality  of  the  soil. 
Then  it  would  have  been  too  exhaustive  for  it  m  the  first 
years  of  the  lease  ? — I  don't  think  it  is  adapted  for  it. 

But  supposing  Mr  Miller  had  &rmed  it  throughout  upon 
the  six-shin;,  do  you  think  it  is  against  the  rules  of  good 
husbandry  ! — I  don't  think  it  is  a  subject  fitted  for  the  six- 
shift,  without  exhausting  it. 

And  it  was  for  that  reason  that  you  think  a  change  could 
not  have  been  made  from  the  five  to  the  six,  because  you 
think  it  would  have  exhausted  it  ? — I  think  so. 

But  it  would  not  have  exhausted  it  altogether  I  suppose  i 
-^It  would  not  have  been  in  such  a  high  state  of  cultivation 
as  it  would  have  been  under  the  five. 

But  still,  would  it  have  exhausted  it  so  as  to  make  the 
farm  worth  nothing  ? — ^Oh  no. 

It  would  only  have  been  the  difference  betwixt  having 
part  of  the  farm  under  the  five,  and  part  under  the  six-course. 
It  is  a  question  of  money.    Now,  can  you  tell  me  what 
the  difference  would  have  been  ? — No. 

Now,  you  think  that  potatoes  could  not  have  been  grown 
to  profit  upon  these  four  fields  ? — Yes. 

And  you  say  you  have  made  up  a  statement  shewing  that. 
Would  you  just  be  kind  enough  to  let  us  have  that?  How 
much  do  you  allow  for  seed ! — 3  bolls  at  1 7s.,  £2  :  lis. 

The  seed  potatoes  are  generally  higher  ? — I  made  inquiry, 
and  understood  that  17s.  was  the  price  in  the  spring  of  1869. 
Labour  £S  :  16s.,  manure  JPIS :  12 :  11. 

Now,  just  tell  me  how  you  make  up  that  ? — ^Together  it  is 
^19 :  19  :  11.  In  estimating  the  produce,  I  take  it  at  20 
bolls,  which,  at  13s.,  is  .PI  3  ;  3  bolls  seconds  at  Gs.,  18s. ; 
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that  is  together  <£  13 :  18s.,  which  makes  a  loss  of  J^6 : 1  :  II     ^-  Hume, 
per  acre. 

Then  how  do  you  make  up  the  manure  ? — I  hold  that, 
according  to  my  experience  in  such  lands,  you  cannot  get  a 
decent  crop  witnout  farm-yard  manure — wliat  is  called  horse 
and  cow  dung — and  I  take  it  at  20  tons  per  acre,  at  53.  per 
ton,  £5.  ijlificial  manure-— I  don't  use  it  myself,  but  I 
allow  3  cwt.  of  guano  here  at  12s. — 36s.  Freight,  per  rail- 
way, 2s.  9d.  per  ton,  ^2: 15s.,  that  is  itom  Edinburgh  to 
Innerwick.  Carriage  of  guano,  5d.  per  cwt..  Is.  3d.  Then 
cartage  from  Innerwick  station  to  &rm,  3  miles,  2  rakes  per 
day  at  4s.,  ^4,  and  8d.  for  cartage  of  guano.  Together, 
•ei3:12:ll. 

You  allow  only  two  rakes  a  day,  and  with  double  hofses  ? 
-Yes. 

Is  that  a  liberal  allowance  for  horses  \ — ^It  is  a  very  mode- 
rate allowance. 

You  have  had  no  experience,  I  believe,  in  raising  potatoes 
by  artificial  manure,  and  therefore  you  are  not  in  a  condition 
to  speak  as  to  whether  they  could  be  grown  with  artificial 
manure  alone! — I  never  saw  them  raised  with  it  alone. 

Who  is  your  landlord  ? — General  Anderson. 

Your  brother  is  a  farmer  I  think  under  the  defender  ? — ^Yes. 

Nearly  adjoining  Oldhamstocks ;  so  that  you  know  this 
place  pretty  well  ? — Very  well. 


Mr  John  Cubrob. — Exammed  by  the  SdicUor-OeTieral,       j.  Cunor. 

You  are  tenant  of  Comiston,  and  also  of  Colinton  Mains  ? 
—Yes. 

These  farms  are  high  class  land  ? — ^Yes. 

And  in  the  immediate  neighbourhood  of  Edinburgh  ?  And 
you  have  been  engaged  in  agriculture  all  your  life  I  suppose  ? 
— Yes. 

And  you  have  experience  in  raising  potatoes? — ^Yes,  I 
have  grown  them  aU  my  Ufe. 

You  know  the  rotations  of  crop])ing  that  are  observed  in 
Scotland  geneially  in  various  districts,  with  respect  to  various 
classes  of  ground  ? — Yes. 

You  visited  Oldhamstocks  and  Springfield  ?— Yes. 

What  is  the  rotation  of  cropping  applicable  to  these  fiurms 
in  your  judgment  ? — The  five-course  shift. 

And  tne  six-course  shift  quite  inapplicable  ? — I  think  so^ 
in  my  opinion. 

If  the  tenant  pursued  generally  the  five*  course  shift,  and 
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never  the  six-course  shift,  during  twenty  years  of  a  twenty- 
one  years'  lease,  would  it  be  legitimate,  in  your  judgment,  to 
chanee  to  the  six-course  shift  in  the  last  year  ? — 1  think  it 
would  be  contrary  to  the  rules  of  good  husbandry. 

You  examined  the  four  fields  on  which  your  opinion  was 
asked  about  their  potato  growing  qualities  ? — Yes. 

Is  that  a  potato  growing  land  ? — ^There  seemed  to  be  very 
few  grown  in  that  aistrict 

It  is  not  a  potato  looking  farm  ? — No. 

Do  you  thmk  it  would  have  occurred  to  any  tenant  who 
was  remaining  upon  the  £arm  to  grow  100  acres  upon  these 
fields  ?— I  don't  tJiink  it 

If  it  had  occurred  to  him  in  the  twenty-first  year  of  his 
lease,  and  he  had  tried  it,  do  you  think  he  would  have  made 
a  profit  or  a  loss  by  his  experiment? — I  think,  in  my  estimate, 
he  would  have  made  a  loss. 

The  potato  is  naturally  a  scourging  crop  ? — Yes,  it  requires 
a  great  deal  of  manure. 

For  a  decent  crop  and  in  justice  to  the  land  in  which  it  is 
planted,  it  requires  a  great  deal  of  manure  ? — Yes. 

Would  it  be  due  cropping  or  undue  cropping  to  take  69 
acres  of  potatoes  off  these  fields  with  guano  alone — 6  cwt.  to 
the  acre  ? — I  think  it  would  be  scourging  the  land. 

And  would  not  raise  a  crop  to  pay  ?— No. 

According  to  your  judgment,  to  raise  a  crop  of  ^potatoes 
according  to  the  rules  of  good  husbandry  upon  these  fields, 
would  cost  more  than  the  potatoes  would  produce  ? — ^That  is 
my  estimate,  the  expense  of  dung  above  the  produce. 

Crosa-eaximined  by  Mr  Anderson. — What  do  you  estimate 
the  expenses  would  have  been  ? — I  estimate  the  expense  of 
seed  at  ^2;  manure  jei3:l7:2;  labour  ^4 :  13 : 6— alto- 
gether, ^20:10:8. 

How  much  &rm-yard  manure  have  you  ? — 20  tons. 

And  how  much  guano  ? — 3  cwt. 

And  then  you  have  railway  carriage  and  cartage  ? — Yes. 

Then  what  produce  would  you  estimate ! — 24  bolls  of  large 
potatoes  at  15s.,  j&18,  and  5  bolls  small  at  5s.,  25s.  That 
altogether  comes  to  ^£^19 :  58.,  which  m^e&  £\ibxSoi  loss. 

Did  you  grow  any  potatoes  yourself  that  year  ? — I  did. 

Did  you  grow  them  at  a  loss  ?— I  did. 

What  was  the  cause  of  that! — ^There  was  a  small  crop  that 
year. 

How  much  had  you  per  acre  ? — I  had  not  more  than  that 
quantity. 

And  you  are  calculating  the  same  quantity  of  manure  ? — 
No,  I  gave  it  more. 
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Bat  then  you  intended  to  take  more  crops  after  it  ? — ^Qf   ^^  c«m>r. 
eonise. 

What  crops  do  you  calculate  to  take  afterwards  ?— Wheat, 
and  then  turnips  with  other  manure. 

But  no  manure  to  the  wheat  i — No. 

Did  you  give  any  to  the  turnips  ?— Oh  yes,  I  manure  them 
over  again. 

Ful^?— Yes. 

With  the  same  quantity  I — Not  quite  so  much. 

Is  the  15s.  the  average  price  that  year? — My  average 
during  the  whole  season,  delivered  to  shops  in  Edinburghy 
was  16s.,  but  there  would  be  Is.  of  deduction  from  what  I 
got  from  the  shopkeepers. 

Now,  when  you  say  that  the  fSum  does  not  look  like  a 
potato  &rm,  you  think  it  might  raise  Uiis  crop  ? — Oh  yes,  if 
you  had  apphed  that  manure. 

But  supposing  you  had  applied  artificial  manure  ? — No,  I 
don^t  think  so.    I  have  failea  mysel£ 

Have  you  tried  artificial  manure,  and  have  not  succeeded 
in  raising  good  crops  ? — Yes. 

When  was  that  ? — It  was  tried  for  a  considerable  time  after 
the  land  had  been  broken  up,  after  being  twenty  or  thirty 
years  in  pasture. 

You  had  a  good  crop  ? — A  fidr  crop. 

Was  that  with  guano  ? — Guano  and  other  artificial  manure. 

But  is  it  possible  to  raise  a  crop  with  artificial  manure! — 
If  the  land  is  very  rich. 

Or  if  the  land  is  in  grass  a  great  while  ? — Well,  you  might 
succeed  the  first  year,  but  afterwards  it  failed  with  us. 

What  kind  of  soil  was  that ! — Much  better  soil  than  at 
Oldhamstocks. 

I  suppose  you  know  that  good  crops  have  been  raised  by 
artifidal  manure  ? — Not  many  good  crops  of  potatoes. 

But  have  you  not  heard  of  them  ^— Not  on  inferior  land. 

Do  you  know  the  district  of  country  in  which  this  farm  is 
situated  ?^— I  have  been  over  it  twice. 

Have  you  ever  been  at  Oldh^nstocks  except  on  the  occa- 
don  you  went  to  look  at  this  fiEum  ? — I  was  there  yesterday, 
and  also,  I  think,  about  19th  December. 

You  had  never  been  there  before,  and  did  not  know  any- 
thing about  that  district  ? — But  I  know  the  nature  of  that 
district.    I  have  been  in  Haddington  befora 

Now,  in  saying  that  the  five-course  rotation  was  the  proper 
rotation  for  this  fiurm,  you  are  speaking  with  reference  to 
the  knowledge  you  derived  from  these  two  visits  ? — ^Yes. 

Now,  you  said  to  the  Solicitor-General  that  if  the  tenant 
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J.  Cutpor.  had  jGarmed  throughout  on  the  five-course  shift,  a  change  in 
the  last  year  would  have  been  against  the  rules  of  good 
husbandry  generally  ? — I  think  so. 

Just  tell  us  for  what  reason  ? — ^Because  I  think  it  is  taking 
an  advantage  he  has  no  right  to  do. 

But  suppose  he  has  right  to  take  such  advantage ! — I  think 
still  that  by  the  rules  of  good  husbandry  he  is  not  entiUed 
to  do  so. 

Why ! — ^Because  he  is  altering  the  whole  system  of  the  farm. 

Now,  would  it  alter  the  whole  system  suppose  he  took  a 
crop  of  potatoes  off  these  four  fielas,  and  cultivated  the  rest 
as  he  had  been  doing ! — ^Yes,  he  would  require  to  give  time 
to  take  it  back  to  the  same  rotation. 

But  suppose  it  had  been  farmed  exactly  upon  the  five- 
shift  rotation  ? — He  would  take  some  years  to  bring  it  back. 

Supposing  that  there  was  a  larger  quantity  of  white  crop 
than  ne  was  allowed,  and  he  had  taken  100  acres  of  potatoes, 
would  that  have  deranged  the  £ELrm  ? — I  think  it  is  against 
the  rules  of  good  husbandry,  as  had  been  practised  over  so 
long  a  period. 

But  you  are  speaking  of  that  particular  farm? — I  was 
farther  up  the  country  when  I  was  there. 

But  do  you  know  how  farms  have  been  managed  there  this 
year  ?■— Mostly  on  the  five-course  shift 

That  is  what  you  ascertained  from  that  visit.  Would 
there  have  been  anything  against  the  rules  of  good  husbandry 
the  making  any  change  during  the  currency  of  the  lease  ? — 
I  think  it  would  be ;  so  much  so,  that  I  thmk  it  would  have 
ruined  both  die  tenant  and  the  land. 

Even  for  one  year! — ^Not  for  one  year,  but  during  the 

lease. 

But  supposing  the  tenant  to  be  of  a  different  opinion. 
Suppose  he  had  done  it,  is  there  anything  in  the  rules  of 
gooa  husbandry  to  have  prevented  him  ? — ^That  is  my  opinion. 

But  if  the  tenant  considered  it  for  his  interest,  in  tJie 
middle  of  llie  lease,  to  change  from  the  five-shift  to  the  six- 
shift,  and  to  take  a  crop  of  100  acres  of  potatoes,  would  Uiat 
have  been  against  the  rules  of  good  husbandry ! — ^I  think  it 
would. 

Just  be  kind  enough  to  state  why  it  is  so ! — Because  I  think 
the  land  is  unfitted  for  it,  and  he  had  no  manure  to  prepare 
the  land  for  it. 

But  suppose  there  was  plenty  of  manure,  and  if  he.  gave  it 
plenty  of  manure,  and  put  it  into  the  laiid,  he  woiud  not 
mjurethem! — ^No. 

Even  supposing  there  had  been  a  sufficient  quantity  put 
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in  that  last  year  of  the  lease,  would  there  have  been  anything    ^'  Otmr. 
to  prevent  him  changing  to  the  sixH»hift  i — It  would  have 
deranged  the  system  of  &rming,  and  so  not  be  according 
to  the  rules  of  ^ood  husbandry. 

Even  supposmg  plenty  of  manure  put  on ! — Yes. 

You  thiuK  there  was  a  difference  in  doing  it  in  the  middle 
of  the  lease  and  doing  it  in  the  last  vear  of  the  lease  ? — 
No,  I  don't  think  so.  In  the  middle  of  the  lease  he  would 
have  to  bring  it  right  himself. 

And  the  incoming  tenant  would  have  to  bring  it  right  in 
the  other  case  ? — ^Yes. 

But  you  think  substantially  there  is  no  difference  between 
the  two? — Oh  yes,  there  is  a  difference. 

You  think  that  the  expense  of  bringing  it  back  again  would 
£bJ1  upon  himself  in  the  one  case,  and  upon  the  incoming 
tenant  in  the  other  i — Yes. 

Mr  Adah  Cubroe,  Farmer,  Myreside,  near  Edinburgh,    a.Cuitop. 
was  held  as  concurring  with  the  previous  witness,  Mr  Jonn 
Curror. 

< 

Solidtor-Qeneral  put  in — 

1 .  Mr  Purvis'  lease. 

2.  Ordnance  plan. 

(Defenbsb's  Case  closed.) 


Sixth  day — 25th  Jcmuary  1865. 

Mr  OiffbrcL — Gentlemen,  it  is  now  my  duty,  on  behalf  of  Mr  Gifford, 
the  pursuer  in  this  action,  to  address  you  on  the  whole  case.  ^^  Paw««p. 
I  congratulate  you  upon  having  now  approached  the  termi- 
nation of  this  protracted  inquiry,  and  I  am  happy  to  say 
that  I  think  it  will  be  consistent  with  my  duty  to  condense 
the  observations  which  I  have  to  submit  to  you  into  a  very 
short  compass ;  for  full  and  complicated  as  the  inquiry  has 
been,  and  multiplied  and  diversified  as  the  topics  have  been 
which  have  been  started  in  the  course  of  it,  the  real  ques- 
tion at  issue — the  only  question  I  submit  to  you,  which  you 
have  to  decide — ^is  one  of  not  a  very  extensive  nature ;  for  I 
think  I  shall  be  able  to  satisfy  you  that  the  only  question 
with  which  you  have  to  deal  is  the  value  of  1 00  acres  of 
potatoes  to  the  pursuer  in  1859.  I  say  100  acres,  because 
that  is,  in  rouna  figures,  a  sixth  of  the  farm ;  and,  in  order 
to  be  quite  within  me  mark,  you  will  recollect  that  all  the 
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MiOrifSordy  witnesses  for  the  pursuer  have  made  their  calculations  and 
OP  mwiep.  ^j^^jj,  Qgjjuaates  on  a  somewhat  less  extent  of  CTOund,  taking 
97  acres  as  the  most  which  the  pursuer  comd  have  taken 
from  the  lands  in  q^uestion.  I  say  that  I  think  it  will  come 
to  this,  that  that  is  the  only  Question  which  you  will  have 
to  dispose  of.  But  it  is  not  the  less  necessary  for  you  to  look 
at  the  whole  circumstances  of  the  case — ^the  circumstances 
out  of  which  the  question  has  arisen,  and  the  relative  posi- 
tion of  the  parties  before  you.  You  see  that  this  trial  in 
which  we  are  now  engaged  is  the  last  step  of  a  very  long 
struggle  which  has  taken  place  between  the  landlord  and  the 
tenant — a  struggle  extending  over  six  years  of  litigation — a 
struggle  which  commenced  in  1859,  and  is  still  in  dependence 
before  you.  In  the  course  of  it  the  landlord  has  taken  his 
tenant  before  all  the  superior  courts  of  this  country — ^the 
Lord  Ordinary,  the  Inner  House,  and  the  House  of  Lords ; 
and  in  each  of  these  he  has  succeeded  in  keeping  his  tenant 
out  of  what  has,  as  I  shall  shew  you  immediately,  been  ulti- 
mately found  to  be  his  true  rights  under  the  lease  which  was 
executed  between  the  parties.  A  struggle  of  that  kind  is  a 
very  serious  matter  for  the  tenant.  He  nad  to  contend  with 
a  wealthy  and  independent  landlord ;  he  had  to  follow  the 
landlord  through  all  the  courts  into  which  the  landlord  took 
him,  first  by  the  note  of  suspension  in  the  Bill-Chamber, 
and  then  by  the  appeal  lo  the  House  of  Lords.  He  has  had 
all  the  irritation,  all  the  distraction,  all  the  vexation  of  this 
continued  litigation,  and  he  cannot  ask  damages  for  that 
Nay,  more,  although  he  was  ultimately  awarded  expenses  in 
that  litigation,  you  all  know  that  the  expenses  which  are 
awarded  against  an  adverse  litigant  do  not  cover  the  real 
expenses  to  which  the  party  is  put  There  are  large  items 
which  are  called  extrajuaici^  costs,  and  other  costs,  and  none 
of  these  are  got,  and  these  also  he  cannot  ask  from  you. 
But  he  does  a&k  from  you,  and  I  confidently  expect  that  he 
will  receive  from  you,  which  he  is  well  entitled  to,  the  fair 
value  of  that  100  acres  of  potatoes  from  which  he  was  ex- 
cluded by  his  landlord  ;  ana  that  is  the  question  to  which 
this  case  must  come.  Other  questions  have  been  attempted 
to  be  intermineed  with  that  point,  and  it  will  be  my  first 
endeavour  to  clear  the  case  of  what  I  think  a  false  issue,  in 
Older  to  bring  before  you  what  I  think  the  true  issue  which 
vou  must  try.  What  was  the  question,  then,  which  arose 
between  the  landlord  and  the  tenant  in  the  b^inning  of 
1859 !  Strictly  speaking,  it  was  not  an^hing  about  shifra  of 
husbandry ;  there  was  no  direct  allusion  to  either  the  five- 
course,  or  the  four-course,  or  the  six-course  shift  in  that 


283 

dispute.  What  did  the  landlord  admit  ?  What  has  he .  Hr  Gifford, 
admitted  all  through  ?  The  tenant's  right  to  take  one-half  of  '*  Praw«-. 
the  &nn  in  white  crop.  There  never  has  been  a  dispute  about 
that  here  ;  and  altnough  you  have  heard  from  all  the 
witnesses  for  the  defender  that  that  was  miscropping — ^that  it 
was  against  the  rules  of  good  husbandry — that  it  was  quite 
unfitted  for  the  farms  in  question — you  have  it  as  an  esta- 
blished is/st  that  from  first  to  last  the  landlord  never  disputed 
the  tenant's  right  to  take  300  acres  in  white  crop.  The  real 
dispute  was  not  about  the  white  crop ;  it  was  about  the  black 
crop ;  for,  in  addition  to  the  admitted  white  crop,  the  tenant 
clamied  right  to  take  one-sixth  of  his  farm  in  black  crop, 
and  the  landlord  disputed  that  right,  and  that  was  the  only 
controversy  between  the  parties.  Now,  that  appears  from 
the  correspondence  which  took  place  before  raising  the  action 
— I  mean  the  first  action  of  interdict  at  the  landlord's 
instance. 

SdicUor-Oeneral. — We  don't  dispute  that  in  the  least. 

Mr  Oifford. — My  friend  says  he  does  not  dispute  that ; 
but  a  long  series  of  cross-q^uestions  were  put  to  Mr  Miller,  to 
the  effect  that  he  had  in  his  record  claimed  a  waygoing  crop 
from  100  acres  more. 

SMcUor-Geiieral. — So  he  did. 

Mr  Oifford, — I  therefore  think  it  necessary  that  you  should 
see  exactly  what  the  tenant  claimed  at  the  outset  It  appears 
in  the  letter  of  18th  February  1859,  from  Messrs  Hunter, 
Blair,  and  Cowan,  the  landlord  s  agents,  to  Mr  Miller.  They 
write  that  Mr  Hunter  '  will  on  no  account  agree  to  the  pro- 
'  posal  you  made,  as  he  considers  it  to  be  quite  clear  under 

*  the  terms  of  your  lease  that  you  are  bound  to  give  up  one- 
^  half  of  the  land  at  Whitsunday  first  to  the  incoming  tenant, 

*  either  in  grass  or  fallow,  and  that  all  you  are  entitled  to 

*  is  to  take  a  waygoing  white  crop  from  the  remaining 
'  half  of  the  arable  land.  We  already  stated  to  you  so 
'  fiilly  at  our  meeting  the  reasons  for  coming  to  this 
'  conclusion,  that  it  is  unnecessaiy  we  should  repeat  them. 

*  We  have  therefore  been  instructed  to  intimate,  that 
'  unless  you  inform  us  within  eight  days  that  you  wiU  give 

*  up  the  grass  and  fallow  on  both  farms  of  Springfield  and 

*  Oldhamstodra  Mains  at  Whitsunday  next,  and  desist  from 

*  your  proposal  to  take  a  waygoing  crop  of  potatoes  or  beans 
^  from  the  land,  we  shall  be  compelled  to  present  the  neces- 
'  sary  application  to  the  Court  here  for  declarator  and  inter- 
>  diet  against  you.'  The  answer  to  this  letter  was  by  Mr 
Tod,  the  agent  for  Mr  Miller,  and  it  is  dated  26th  Februaiy. 
It  is  this : — *  Mr  Miller  of  Oldhamstocks  Mains  has  brought 
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Mr  Giflford,    <  me  his  lease  and  relative  papers,  with  your  letters  of  4th 
for  Punuer.    <  ^^  ^  g^^j^  current.  In  the  latter  of  these  you  say  Mr  Miller  is 

*  bound!  to  give  up  one-half  of  the  land  at  Whitsunday  to  the 
'  landlord  or  incoming  tenant,  either  in  grass  or  fallow.  Mr 
*•  Miller  has  explained  to  you  personally  his  views  in  regard  to 
'  the  lease,  and  I  now  repeat  for  him,  that  he  thinks  himself 

*  clearly  entitled  under  the  lease,  and  the  rules  of  good 

*  husbandry,  to  have  as  a  waygoing  crop  300  acres  of  white 
'  crop,  and  100  acres  in  '  hay,  beans,  peas,  potatoes,  and 
'•  '  the  like.'    The  remaining  200  in  ^rass  or  fallow  he  is 

*  willing  to  give  \xp  at  Whitsundav  to  the  incoming  tenant.' 
Now,  that  was  s^n  repudiated  by  the  landlord;  and  the 
note  of  suspension  and  interdict  was  presented  on  IStJi 
March  1859.  Under  the  correspondence  Mr  Miller  had 
waited  some  time.  He  waited  until  that  date  without  going 
on.  Mr  Tod  writes  upon  3d  March  that  he  '  will  delay  acting 
^  for  a  reasonable  time,  since  you  have  intimated  your  inten- 
'  tion  to  apply  for  an  interdict."*  Thus  you  see  the  interdict 
was  resolvea  on,  and  on  18th  March  it  was  presented  to  have 
the  tenant  interdicted  from  taking  more  than  300  acres  of  a 
waygoing  crop.  Now,  the  prayer  of  the  note  of  suspension 
and  interdict  it  is  important  to  attend  to,  and  here  a  Question 
also  arises  to  his  Lordship.  It  prays  their  Lordships  to 
^  suspend  the  proceedings  complained  of,  and  to  interdict^ 
'  pronibit,  and  discharge  the  said  respondent  from  taking  a 
^  waygoing  white  crop  from  the  said  farms  and  lands  of 
'  Oldhamstocks,  Springfield,  and  others,  contained  in  a  lease 
'  between  the  comnlainer's  father,  the  now  deceased  James 
*'  Hunter,  Esq.  of  Tnurston,  on  the  one  part,  and  the  respon- 
'  dent's  father,  the  now  deceased  George  Miller,  on  the  other 
'  part,  dated  the  18th  and  25th  Mar3i  1839,  to  an  extent 
'  exceeding  in  all  302  imperial  acres  or  thereby  of  the  said 
'  lands,  and  from  taking  a  waygoing  crop  of  any  descrip- 
'  don  whatever  other  than  a  white  crop,  to  the  extent  fore- 
'  said,  of  wheat,  barley,  and  oats,  from  any  portion  of  the 
'  said  farms  and  lands  during  the  current  year  1859.'  Now, 
gentlemen,  isn't  it  quite  plain  that  when  Mr  Miller,  the 
tenant,  embarked  in  this  dispute,  the  point  between  them — 
the  only  question  between  them — was  the  question  whether, 
yea  or  nay,  the  tenant  had  riffht,  in  addition  to  the  admitted 
white  crop,  to  take  one-sixm  of  the  &rm  in  black  crop ! 
That  was  the  question  which  Mr  Miller  asserted  his  right  to 
take*— that  was  the  amount  he  asserted  his  ri^ht  to  have — 
that  was  the  thing  which  the  landlord  denied  his  right  to  do, 
and  upon  which  his  appeal  was  made  to  the  Court  of  Session. 
Now,  the  interdict  was  granted.    My  friend  said  that  the 
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interdict  was  granted  of  consent,  and  that  there  was  a  note   ^^  Gifford, 

put  in  for  Mr  Miller  agreeing  that  the  interdict  should  be  ^  *"««««•• 

granted  and  the  question  tried,  and  that  is  quite  true.    But 

now  does  that  affect  this  question  ?    In  the  note  of  suspension 

and  interdict  itself, the  landlord  offered  to  find  caution: — 'That 

^  the  complainer  is  willing  to  find  caution,  acted  in  your 

'  Lordships'  books,  for  whatever  damage  or  expense  the  said 

*  respondent  may  sustain,  in  case  it  should  be  found  b)^  your 
'  Lordships  that  he  is  liable  for  the  same/ 

I  daresay  caution  may  not  be  needed  in  the  case  of  Mr 
Hunter  of  Thurston,  who  is  quite  responsible  for  any  amount 
of  damage  for  his  excluding  the  tenant  firom  that  100  acres. 
StiU  the  landlord,  in  accordance  with  the  forms  of  Court,  is 
bound  to  offer  caution,  and  the  note  which  the  tenant  lodged 
to  have  the  question  tried  is  this — *  The  respondent,  under 

*  express  reservation  of  all  claim  of  damages  competent  to 
'  him  for  any  injury  which  he  may  suffer  in  consequence  of 
'  bein^  prevented  from  taking  the  whole  waygoing  crop  to 
'  whicn  tie  is  entitled,  is  Willing  that  the  question  of  right  be 

*  tried  in  the  present  process  of  suspension  and  interdict ; 

*  and  with  this  view  he  consents  that  the  note  be  passed,  and 

*  interim  interdict  granted  on  caution,  as  craved.' 

Now,  surely  that  was  a  most  reasonable  course  for  the 
tenant  to  take.  The  land  could  not  lie  idle  and  unemployed 
while  the  parties  were  fighting  about  it.  One  of  two  things 
was  absolutely  necessary  to  be  arranged— either  the  tenant 
should  get  it,  becoming  bound  to  give  caution  to  make  over 
to  his  landlord  or  incoming  tenant  (for  in  this  matter  the 
landlord  and  incoming  tenant  are  in  the  same  position); 
either  the  tenant  should  get  the  100  acres  and  become  bound 
to  pay  the  landlord,  in  case  he  was  found  ultimately  entitled 
to  It ;  or  the  landlord  or  incoming  tenant  should  get  it  under 
an  obligation  to  pay  the  tenant,  if  it  was  ultimately  found 
that  the  landlord  was  not  entitled  to  that  100  acres,  but  the 
tenant.  And  that  is  exactly  what  was  done.  The  tenant 
consents  '  that  the  question  of  right  he  tried  in  the  present 

*  process  of  suspension ;'  and  accordingly,  in  order  to  try  the 
question  of  right,  he  consented  to  the  suspension  being  passed 
and  interim  interdict  granted  as  craved  The  interlocutor  of 
the  Lord  Ordinary  is—*  Having  resumed  consideration  of 
'  this  case,  with  the  note  for  the  respondent.  No.  of  process, 
'  which  has  been  duly  intimated  to  the  complainer,  but  no 

*  answers  have  been  lodged  thereto— Of  consent,  passes  the 
'  note  on  caution  in  common  form,  and  grants  interim 

*  interdict,  as  craved.'  And  caution  was  found.  The 
landlord  got  a  cautioner,  and  the  bond  of  caution  is  lodged. 
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Mr  Gifford,   whereby  the  landlord  is  bound  to  pay  all  damages,  if  the 
for  Piuwier.  Q^^j^  £q^  ^]^q^  j^^  jg  liable  tlierefor;  and  the  note  was  passed, 

and  the  question  went  on.  Now,  what  was  the  use  of  trying 
that  question  of  interdict  ?  First,  the  note  was  passed,  as  we 
call  iU  without  having  to  settle  this  matter  of  right  between 
the  parties.  Has  the  landlord  right  to  that  100  acres,  or  has 
the  tenant  ?  Now,  that  was  the  point  upon  which  the  parties 
litigated,  first  in  the  Court  of  Session,  and  ultimately  in  the 
House  of  Lords.  The  first  step  that  was  done  after  the 
record  was  closed  was  to  remit  to  Mr  Hope  of  Fenton  Bams. 
Now,  Mr  Hope  was  not  selected  by  either  party ;  he  was 
selected  by  the  Lord  Ordinary,  who  was  Lord  Ardmillan. 
The  remit  was  made  by  the  interlocutor  of  31st  January 
1860.  I  shall  read  its  terms,  because  you  heard  from  the 
cross-examination  of  Mr  Hope  the  complaint  which  the 
landlord  makes  regarding^  the  mode  in  which  Mr  Hope  acted 
under  this  remit : — '  The  Lord  Ordinary  having  heard  parties^ 
'  procurators  upon  the  closed  record — Before  answer,  remits 
^  to  Mr  Hope,  £u:mer,  Fenton  Bams,  to  inquire  and  report 
^  whether  the  claim  of  the  tenant,  in  whole  or  in  part,  as 

*  made  on  this  record,  is  or  is  not  according  to  the  rules  of 
'  good  husbandry,  as  understood  and  practised  in  the  county 
^  of  Haddington,  regard  being  always  had  to  the  terms  of  the 

*  lease — ^to  the  mode  of  cultivation  of  the  respondent's  farm 
'  practised  during  the  lease  prior  to  the  year  ]  859 — and  to 
^  the  whole  circumstances  of  the  case.'  Now,  if  the  landlord 
intended  to  object  to  this  mode  of  ascertaining  the  same 
question  in  the  case,  he  should  have  objected  to  that  inter* 
locutor.  But  hear  what  the  Lord  Ordinary  in  a  subsequent 
note  says : — '  The  report  in  this  case  is  by  a  gentleman  who 

*  is  not  only  a  very  eminent  a^culturist,  but  is  peculiarly 
^  well  acquainted  with  the  practice  of  the  county  of  Had  ding- 

*  ton,  and  who  was  selected  by  the  Lord  Ordinary,  with  the 
'  concurrence  of  both  parties,  as  well  qualified  to  report 
^  satisfactorily  upon  the  matter  remitted.' 

The  rules  of  good  husbandry  are  not  found,  it  seems,  in 
any  book  ;  they  are  not  written.  One  learned  author  upon 
agriculture  has  one  opinion,  and  another  has  another  opinion; 
and  when  a  Question  arises  you  are  to  get  them  by  reference 
to  a  man  of  skill.  When  the  Court  require  any  information 
on  these  matters  they  select  a  man  of  skill  for  that  purpose. 
And  I  ask  you,  could  they  have  selected  a  better  man — 
could  they  have  selected  a  more  eminent  agriculturist  than 
Mr  Hope,  who  is  perhaps  the  first  agriculturist  in  Scotland! 
At  all  events,  that  was  the  gentlemen  selected  by  the  Lord 
Ordinary,  and,  as  his  Lordship  explains,  with  the  concurrence 
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of  both  parties.  The  landlord  had  no  objection  to  him,  and  ^^  Giffwd^ 
the  tenant  had  no  objection ;  and  they  both  a&pree  to  go  to  ^^  !*»»«»• 
Mr  Hope,  that  they  may  get  an  answer  to  this  question. 
Now,  Mr  Hope  did  take  up  this  inquiry,  and  did  make  a 
report,  first  to  the  Lord  Ordinary.  Tne  report  was  read  by 
Mr  Hope,  and  I  don't  intend  to  read  it  all  again,  but  I  must 
call  your  attention  to  one  or  two  sentences  in  it : — '  The 
reporter  has  heard  the  agents  for  the  parties,  perused  and 
examined  the  various  pleadings  and  documents  already  in 
process,  as  well  as  those  subsequently  lodged  with  him  by 
them,  and  now  produced  herewith  (together  with  a  draft  of 
his  proposed  report,  supplied  by  him  to  the  agents  of  the 
parties),  all  per  mventory,  and  inquired  into  and  considered 
the  whole  matter.  The  reporter  is  of  opinion  that,  by  the 
express  stipulations  of  the  lease  of  1838,  under  which  the 
respondent  held  the  farm,  and  also  by  the  rules  of  good 
husbandry  as  established  in  the  coimty  of  Haddington^ 
the  said  respondent  was  entitled  throughout  the  lease  to 
manage  and  crop  the  lands  according  to  the  six-course 
shift,  that  is,  to  nave  one-half  of  the  arable  land  in  white 
crop,  one-sixth  part  in  grass,  one-sixth  part  in  black  crop, 
and  one-sixth  part  in  turnip  or  bare  fallow :  That  the  said 
respondent  was  therefore  entitled  to  have  retained  one-sixth 

1)art  of  the  arable  land  for  a  black  crop  the  last  year  of  his 
ease,  which  he  was  interdicted  by  the  complainer  from 
taking/  That  was  Mr  Hope's  opinion — a  qualified  reporter 
upon  the  rules  of  good  husbandry  established  in  Haddington, 
where  Mr  Hope's  residence  and  farm  has  always  been — a 
report  made  after  fiill  inquiry,  reported  by  the  person  who 
was  selected  by  the  Judge  with  the  concurrence  of  both 
parties,  and  a  report  made  after  a  discussion  which  had 
taken  place  before  him,  and  after  he  heard  and  had  done 
everythmg  that  the  parties  required.  It  is  a  little  anticipa- 
tory of  what  I  am  going  to  say  by-and-bye;  but  it  is  said, 
and  that  was  the  gravwmen  of  the  cross-examination  of  Mr 
Hope,  that  he  dia  not  visit  the  farm.  He  swore  to  you  that 
he  was  never  asked  to  visit  the  farm.  Neither  the  landlord 
nor  the  tenant  ever  thought  of  doing  that;  yet  the  landlord 
now  turns  round  and  says — ^Oh!  he  did  not  visit  the  farm.' 
His  report  is  worth  nothing,  it  is  to  be  thrown  aside,  no  r^ard 
is  to  be  riven  to  it  by  you,  or  the  Court,  or  anybody,  because 
the  lanalord  says  Mr  Hope  never  visited  the  fenn.  Why 
didn't  he  ask  him  ?  He  was  there  for  the  asking.  Mr  Hope 
told  you  sp ;  and  he  said — '  If  either  oC  the  parties  had  asked 
'  me  I  would  have  gone  at  onca  I  had  the  whole  course  of 
'  husbandry  before  me  in  this  tabular  statement;  I  had  every 


288 

Hr  Oifford,   <  explanation  and  information  from  the  parties  themselves; 
for  Puwuer.  «  heard  them  fiilly  before  me,  both  orally  and  in  writing.    I 

*  did  not  think  it  necessary  to  go  to  the  lands;  and  if  either 

*  of  the  parties  wished,  I  would  have  gone  at  onca' 

Well,  the  report  is  made^  and  objected  to  by  the  landlord, 
bat  not  on  the  ground  that  he  had  never  gone  to  the  farm. 
He  never  objects  to  Mr  Hope's  reports  that  he  did  not  inform 
himself  properly  by  going  to  see  the  farm ;  he  was  content 
Uiat  Mr  Hope  should  ttuce  the  information  which  he  gave 
him.  Accordingly,  objections  were  Ipdged  upon  a  great 
many  points,  but  there  is  not  one  word  about  the  objection 
to  the  report  on  the  ground  that  Mr  Hope  did  not  go  to  the 
£Eirm  itself.  Then,  wnen  that  report  is  made,  a  new  discus- 
sion takes  place  before  the  Lord  Ordinary — ^the  lease  is  can- 
vassed in  all  its  clauses,  all  the  questions  between  the  parties 
going  to  the  point  whether  the  landlord  was  entitled  to  100 
acres  of  black  crop,  yea  or  nay — ^all  were  fully  considered  and 
discussed,  and  the  judgment  of  the  Lord  Ordinary  was  pro- 
nounced on  19th  July  1860,  in  which  he  approves  of  the 
report  by  Mr  Hope : — '  Finds  in  terms  thereof,  that  the 
^  respondent  was  bound  to  hand  over  to  the  suspender  on 

*  removal  one  sixth  part  of  the  arable  land  on  the  farm,  once 

*  ploughed,  for  turnip  or  fallow  break :  QiLoad  uUm  repels 

*  the  reasons  of  suspension :  Recals  the  interdict  which  iiad 

*  been  granted  of  consent  and  on  caution,  and  decerns.**  And 
the  result  of  this  judgment  was  that,  excepting  one-sixth  part 
of  the  arable  land  which  was  to  be  handed  over,  the  interdict 
which  had  interdicted  the  tenant  from  taking  more  than  300 
acres  of  white  crop  as  a  waygoing  crop,  and  from  taking  any 
other  kind  of  waygoing  crop  at  all,  is  recalled  ;  and  the  result 
is,  that  if  that  judgment  had  been  pronounced  in  the  be^n- 
ning  of  1859,  and  not  in  July  1860,  the  tenant  would  have 

ffone  on  and  taken  his  100  acres  of  black  crop.  Well,  the 
andlord  reclaimed  against  this  judgment  to  the  Inner  House 
(the  Second  Division),  and  the  case  was  very  fully  heard  and 
discussed  in  the  Second  Division.  You  see,  gentlemen,  that 
this  question  of  right  is  finally  settled  between  the  two  parties 
at  the  bar,  in  a  way  that  you  cannot  interfere  with,  and  you 
have  nothing  to  do  with  the  question  about  these  100  acres 
of  black  crop.  The  landlord  reclaims,  and  the  whole  ques- 
tion is  brought  up  before  the  four  Judges  of  the  Second 
Division.  Grave  objections  are  stated  to  Mr  Hope's  report 
It  is  said  that  he  has  gone  beyond  his  powers ;  that  he 
has  misread  the  lease  ;  that  he  had  no  power  to  read  the 
lease  at  all,  and  to  construe  it ;  that  his  mode  of  deal- 
ing with   the  farm   under    the    lease    is    not  warranted  ; 
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and  the  Court,  before  deciding  upon  the  form,  or  altering  ^^  Gifford, 
the  Lord  Ordinary'^s  interlocutor,  remitted  to  Mr  Hope  again  ***  P«"U6r. 
to  reconsider  the  whole  matter,  and  to  make  a  new  report  to 
them.  Here  is  the  interlocutor  which  makes  that  remit  •  It 
is  dated  21st  November  1861 : — '  Having  resumed  considera- 
tion of  the  reclaiming  note  for  James  William  Hunter 
against  Lord  Ardmillan's  interlocutor  of  19th  July  I860, 
and  heard  counsel  in  support  of  the  said  reclaiming  note, 
and  of  the  objections  to  Mr  Hope's  report — Of  new,  and 
before  answer,  and  reserving  said  objections,  and  all  other 
pleas  of  parties,  hinc  inde,  remit  to  Mr  Hope  to  recon- 
sider the  subject  of  the  former  remit,  and  to  report  specially 
— Fird,  Whether,  under  the  lease  between  the  parties 
preventing  or  allowing  a  six-shift  rotation,  the  landlord's 
interests  would  or  might  be  prejudiciallv  affected  by  the 
tenant  following  a  four-shift  or  five-shift  rotation  during 
the  whole  years  of  the  lease  till  the  last,  and  then  laying 
out  and  dividing  the  farm  for  the  last  crop  as  under  a  six- 
shift  rotation/  Two  questions  are  put  in  this  part  of  t^e 
remit.  The  Inner  House  wanted  Mr  Hope  to  tell  them 
first,  if  the  lease  prevents  the  six-shift  course,  will  the 
landlord  be  prejudiced  by  the  tenant  cultivating  the  farm 
under  the  four  or  five-shift,  and  then  changing  in  the  last 
year  to  the  six-shift  ?  And  second,  if  the  lease  allows  the 
six-shift  course,  will  the  landlord  be  prejudiced  by  the  tenant 
doing  the  same— cultivating  under  the  four  or  five-shift  until 
the  last  year,  and  then  changing  to  the  six-shift  ?  Now,  the 
lease  must  either  allow  it  or  it  must  prevent ;  there  are  iust 
two  ways  of  it  It  either  prohibits  tne  six-shift,  or  it  aoes 
not ;  and,  accordingly,  this  remit  to  Mr  Hope  is  intended 
to  meet  one  of  the  objections  which  were  taken  to  Mr  Hope^s 
former  report,  that  he  himself  had  construed  the  lease,  that 
he  had  read  and  explained  a  document  which  it  was  for  the 
Court  to  read  and  to  construe.     Will  the  landlord's  rights  be 

f prejudiced  ?      And  the  second  question  put  to  him  by  the 
nner  House  was  this — ^Whether,  assuming  the  &rm  on  this 

*  lease  to  have  been  cultivated  in  the  manner  exhibited  in 
'  the  tabular  statement,  No.  52  of  process,  the  landlord's 

*  interests  have  been  or  may  be  prejudiced  by  the  manner 
'  in  which  the  land  has  been  divided  and  cropped,  having 
^  regard  speciallv  to  the  cropping  of  the  last  year.'  The 
Court  thought  that  this  would  exhaust  the  question  upon 
which  Mr  Hope's  opinion  was  wanted,  and  it  did  so.  It 
exhausted  it  in  eve^  point  of  view;  for  whatever  construc- 
tion you  give  to  the  lease,  whether  you  read  it  one  way  or 
another — whether,  as  Mr  Dickson  said,  it  should  be  read  as 

u 
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Mr  Gifford,  prohibiting  the  six-shift,  and  could  not  be  properly  read  at 
for  PuTBuer.  ^jj  counting  it  as  the  six- shift,  or  reading  it  as  allowing  the 
six-shift,  as  our  witnesses  read  it,  this  remit  exhausted  the 
qu^tion.  When  the  whole  case  is  sent  back  to  Mr  Hope, 
surely  if  the  landlord  wanted  him  to  visit  the  farm  he  would 
have  got  him  now.  The  landlord  was  then  quite  satisfied 
that  Mr  Hope  did  not  reauire  to  visit  the  farm.  He  gave 
him  the  information  which  ne  thought  was  auite  sufficient  to 
enable  him  to  judge;  and  under  this  secona  remit  Mr  Hope 
i^ain  heard  parties,  and  reconsidered  the  whole  matter.  Mr 
Hope  answered  these  questions  put  to  him  by  the  Coiu-t  thus: 
— *  In  compliance  with  the  remit  contained  in  the  prefixed 

*  interlocutor  by  the  Second  Division  of  the  Court  of  Session, 
'  after  having  heard  counsel  for  the  parties.'  Counsel  were 
heard — counsel  for  the  landlord.  Surely  the  landlord  now 
might  have  objected  to  his  not  visiting  the  farm,  as  he  does 
now,  and  does  it  before  you.  But  this  matter  of  Mr  Hope^s 
not  visiting  the  farm  is  a  mere  afterthought,  and  a  desperate 
expedient  caught  at  by  the  landlord  to  endeavour  to  escape 
— what  I  submit  to  you  he  cannot  escape — ^the  effects  of  the 
reports  made  by  Mr  Hope  in  the.  htigation  between  the 
parties.  Then  Mr  Hope  considers  the  matter,  makes  a  draft 
of  his  report  and  submits  it,  and  his  answers  to  the  two 
Questions  were  thus :  The  first  question  was  twofold — Does 
tne  lease  allow  the  six-shift  course  i  Will  the  landlord  be 
prepared  if  the  tenant  proposes,  &c.     The  answer  is  this — 

*  If  the  lease  prevents  a  six-shift  rotation,  the  landlord'^s 

*  interest  woula  be  prejudicially  affected  by  the  fjEum  being 

*  left  under  that  course  of  cropping,  as,  at  the  Whitsunday  of 

*  the  tenant's  removal,  the  limdlord  would  only  receive  and 
*'  enter  to  100  acres  of  grass  and  100  acres  of  fallow  land, 
^  while  under  a  four-course  shift  he  would  be  entitied  to  1 50 

*  acres  of  ^rass  and  150  acres  of  fallow,  and  under  a  five- 

*  course  shift  to  240  acres  of  grass  and  120  acres  of  fallow/ 
That  is  the  answer  to  the  question.  If  the  lease  prevents  the 
six-course  shift,  the  landlord  will  be  preiudicea;  he  won't 
get  the  quantity  of  land  that  he  woula  get.  A  distinct 
answer  to  the  distinct  question  put  by  the  Court !  But  then, 
^  if  the  lease  allows  a  six- shin;  rotation,  the  landlord's,  in- 

*  terest  would  not  be  prejudicially  affected  by  the  tenant 
'  following  a  four-shift  or  a  five-shift  rotation  during  the 

*  whole  years  of  the  lease  till  the  last,  and  then  laying  out 

*  and  dividing  the  &rm  for  the  last  crop  as  under  the  six- 
^  shift  rotation.^  That  is  an  equally  distinct  answer,  and 
you  see  at  once  how  the  question  turns.  If  the  lease 
prevents  a  six-shift  course,  tne  tenant  cannot  do  what  he 
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proposes;  if  it  allows  a  six-shift  course,  he  can  do  it  without  MrGifford, 

prejudicing  the  landlord's  interest    Then  in  answer  to  the  ^^^  P^iwiw. 

second  question  Mr  Hope  says — *  Assuming  the  ferm  under 

'  this  lease  to  have  been  cultivated  in  the  manner  exhibited 

'  in  the  tabular  statement,  No.  52  of  process,  the  reporter  is 

'  of  opinion  that  the  landlord's  interest  has  not  been  pre-  . 

'  judiced  by  the  manner  in  which  the  land  has  been  divided 

'  and  cropped  throughout  the  entire  lease;  and  in  particular, 

'  it  has  not  been  prejudiced  by  the  crop  taken  auring  the 

*  last  year,  nor  would  it  have  been  by  that  which  was  pro- 

*  posed  to  have  been  taken  by  Mr  Miller,  whether  judged  of 

*  by  the  lease,  the  rules  of  good  husbandry,  or  the  custom  of 
^  the  country/  A  perfectly  distinct  report  too.  Objections 
were  lodged  to  this  report  in  the  Court.  No  objection  that 
he  did  not  visit  the  ferm — ^never  thought  of  that  objection — 
it  was  not  one  of  the  objections  at  all.  The  case  was  resumed 
in  the  Second  Division  ;  a  long  debate  took  place — I  am 
afraid  we  took  days  about  it — and  the  result  was  an  imanimous 
judgment  in  favour  of  Mr  Miller.  The  whole  four  Judges 
were  of  opinion  that  Mr  Miller's  claim  for  one-sixth  of  the 
farm  in  olack  crop  was  well  founded.  The  judgment  was 
pronounced  on  30th  May  1862,  and  a  report  of  the  opinions 
of  the  Judges  is  appended  to  the  Appeal  Pase.  One  or  two 
sentences,  I  think,  1  must  read  from  tne  Lord  Justice-Clerk's 
opinion,  both  in  regard  to  the  ruling,  and  to  shew  you  how 
it  was  that  this  judgment  was  pronounced,  and  how  binding 
it  was  upon  the  parties.  The  Lord  Justice-Clerk  says — '  I 
'  am  perfectly  clear  that  the  interlocutor  of  the  Lord  Ordi- 
'  nary  is  right.'  He  then  notices,  first,  that  the  tenant 
on  record  had  stated  some  ideal  claim — ^that  he  claimed 
more  than  the  300  acres  of  white  crop.- 

*  Bat  nobody  now  contends  that  that  wajs  a  well-founded 
'  demand,  and  it  is  plainly  inconsistent  with  the  terms  of  the 
'  lease.  But  then  the  tenant  added  to  his  claim  this  intimation  : 
'  He  *  was  willing,  to  avoid  dispute,  to  have  restricted  his  right 
'  '  to  the  effect  of  taking  a  waygoing  crop  in  hay,  beans,  peas, 
'  '  potatoes,  and  the  like,  from  100  acres,  in  siddition  to  the 
'  '  admitted  white  crop.' ' 

*  To  this  alternative  the  tenant  very  soon  resorted,  and  he  has 

*  maintained  his  case  before  us  on  that  footing.  And  so  the 
'  question  has  come  to  be,  whether  the  waygoing  crop  which  the 

*  tenant  is  entitled  to  reap  is  a  waygoing  white  crop  from  one-half 
'  of  the  farm,  and  nothing  else,  or  whether  he  is  entitled,  in  addi- 
^  tion,  to  a  black  crop  from  one-sixth  of  the  farm.* 

Then  he  quotes  one  of  the  statements  in  the  record  by  the 
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f^^^^^'   landlord  himself,  after  which  he  says — '  I  think  there  could 
or       uer.   <  ^^^  j^^  ^  Mtbt  Statement  of  the  dispute ;'  that  is,  the  11th 
statement,  which  is  thus  : — 

*  *  The  respondent,  however,  notwithstanding,  stated  it  to  be  his 
'  intention,   in  addition  to  a  white  crop  to  the  extent  of  at  least 

*  300  imperial  acres,  to  take  a  waygoing  black  crop  from  the  said 
'  farms  during  the  present  year  to  the  extent  of  at  least  100 
'  imperial  acres,  to  consist  of  potatoes,  beans,  peas,  or  other  descrip- 
'  tions  of  produce.      His  so  doing  would  have  been  not  only 

*  contrary  to  the  express  terms  and  the  fair  meaning  and  con- 
'  struction  of  his  said  lease,  but  woidd  have  been  contrary  to  the 
'  general  practice  of  the  district  in  similar  cases.* ' 

'  I  think  there  could  not  be  a  fairer  statement  of  the  dispute 
between  the  parties  than  is  contained  in  these  two  articles  ;  and  I 
take  the  question  to  be — and  I  state  it  very  much  in  the  land- 
lord's own  language — whether,  according  to  the  terms  of  the 
lease,  and  the  rules  of  good  husbandry,  and  the  genei*al  practice 
of  the  district  as  applicable  to  such  a  lease  as  this,  the  tenant  is 
entitled,  in  addition  to  a  white  crop  from  half  of  the  farm,  to 
take,  besides,  a  waygoing  black  crop  from  100  acres,  being  one- 
sixth  of  the  farm.  That  question  is  to  be  solved  by  considera- 
tion, in  the  first  place,  of  the  lease,  as  a  matter  of  construction 
for  the  Court  But  the  Court  have  thought  it  right  to  take  the 
aid  of  a  practical  man  in  order  to  ascertain  the  general  practice 
of  the  distiict,  and  the  rules  of  good  husbandry,  as  applicable  to 
this  question,  because  the  landlord  relies  not  only  on  the  clauses 
of  the  lease,  but  on  the  rules  of  good  husbandry  also  in  combina- 
tion with  the  provisions  of  the  lease.' 

Then  he  goes  on  to  say  that  upon  the  first  question,  the 
construction  of  the  lease — - 

0 

*  I  have  the  greatest  difficulty  in  reading  this  clause  without 
arriving  at  the  conclusion  that  the  course  of  husbandry  contem- 
plated by  the  parties  (I  do  not  say  the  only  course  permitted  by 
the  lease,  but  the  course  that  the  parties  had  in  view)  was  a 
six-shift  course.  For  let  us  consider  what  a  six-shift  rotation 
is ;  and  in  doing  so,  I  am  not  departing  from  the  rule  which 
I  prescribed  to  myself  at  the  outset,  of  abstaining  from  agricul- 
tural theories,  for  this  is  a  point  on  which  both  parties  are 
agreed.  Tou  break  up  the  lea  or  old  grass  and  take  off  a  white 
crop ;  let  that  be  called  the  first  year,  for  it  does  not  signify 
which  year  of  the  rotation  you  call  the  first.  In  the  second  year 
you  have  necessarily  either  a  green  or  a  black  crop ;  in  the  third 
year  you  have  a  white  crop;  in  the  fourth  a  green  or  a  black 
crop ;  in  the  fifth  a  white,  and  grass  seeds  sown  with  the  white 
crop,  which  in  the  sixth  year  become  grass.* 
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*^  for  PuTiuer. 

'  It  is  plainly  contemplated  by  the  cropping  clause  that  the 
tenant  shall  have  both  green  and  black  crops  on  the  farm ;  and 
he  is  expressly  prohibited  from  having  two  black  crops  between 
grass  and  grass.  But  how  could  he  have  two  black  crops  be- 
tween grass  and  grass,  except  in  a  six-shift  rotation  ?  The  thing 
would  have  been  impossijble  ;  there  would  have  been  no  room  for 
theuL  This  prohibition,  therefore,  is  applicable  only  to  a  six- 
shift  rotation  ;  but  in  reference  to  such  a  rotation,  the  prohibi- 
tion is  extremely  important,  because  nothing  could  be  more 
scourging  than  to  have  two  black  crops  in  a  six-shift  rotation, 
and  no  intervening  green  or  grass  crop.  This  provision,  then, 
is  valuable  only  in  a  six-shift  rotation  ;  in  that  rotation  it  is 
indispensably  necessary,  and  therefore  I  conclude  that  the  course 
which  was  mainly  in  contemplation  of  the  parties  when  they 
were  adjusting  the  terms  of  this  lease  was  a  six-shifb  rotation.* 

Then  he  says  that — 

'  Suppose  the  tenant,  after  entry,  had  gradually  brought  the 
land  into  such  a  condition  as  to  admit  of  a  six-shift  rotation,  and 
had  pursued  that  rotation  during  the  greater  part  of  the  lease, 
can  it  be  contended  that  he  would  .not  have  been  entitled  to 
leave  the  land  at  the  end  of  the  lease  in  the  condition  of  land 
under  a  six-shift  rotation  1  That  is  too  clear  for  dispute.  And 
what  in  that  case  would  have  been  the  condition  of  the  land  ? 
One-half  of  the  farm  would  have  been  in  white  crop,  and  of  the 
remainder,  one-third  would  have  been  in  grass,  and  two-thirds 
in  black  and  green  together.  If  the  tenant  availed  himself  of 
the  provision  which  entitled  him  to  have  one  black  crop  between 
grass  and  gi*ass,  one  sixth  of  the  whole  farm  would  have  been  in 
black  crop,  and  one-sixth  in  green.  It  could  not  have  been 
otherwise,  if  the  tenant  had  availed  himself  of  the  six-shifl 
rotation  to  his  own  best  advantage.  This  conclusion  is  sup- 
ported by  Mr  Hope's  report,  for  he  says  that  if  the  farm  were 
cultivated  according  to  the  six-8hifb  rotation,  the  landlord  would 
enter  at  the  Whitsunday  when  the  tenant  removed  to  TOO  acres 
of  grass  and  to  100  acres  of  fallow  land  only. 

'  If,  then,  we  look  at  this  lease  in  connection  with  the  informa- 
tion supplied  by  Mr  Hope  as  to  the  practice  of  the  district, 
there  cannot  be  the  smallest  doubt,  without  going  further  than 
the  general  cropping  clause,  that  the  demand  which  the  tenant 
now  makes  is  authorised  by  the  lease. 

'  But  then  it  was  contended  that  although  the  tenant  might 
have  been  entitled  to  claim  right  to  leave  the  farm  in  such  a 
condition,  if  he  had  cultivated  it  according  to  a  six-shifb  rotation 
throughout,  he  was  not  entitled,  toward  the  end  of  his  lease,  t^ 
give  up  the  course  of  rotation  he  had  previously  adopted,  and  to 
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Mr  Gifford, 
for  Pursuer. 


put  his  farm  in  the  six* shift  course  so  as  to  hand  it  to  the 
incoming  tenant  as  under  the  six-shift  course,  while  lie  himself 
had  not  so  cultivated  the  farm.  And  no  doubt,  if  the  landlord's 
interests  had  been  prejudiced  by  the  tenant  having  abstained 
from  using  the  six-shift  rotation  during  the  course  of  his  lease, 
there  might  have  been  considerable  force  in  that  argument ;  and 
therefore  we  put  questions  to  Mr  Hope  in  reference  to  that 
matter,  and  Mr  Hope  has  replied  that  the  landlord's  interests 
have  not  been  prejudiced,  because,  he  tells  us,  that  during  all 
the  years  of  the  lease,  the  land  has  been  in  grass  to  a  greater 
extent  than  if  the  farm  had  been  cultivated  according  to  the 
six-shifb  rotation,  so  that  the  land  has  been  taking  benefit  instead 
of  receiving  injury  from  the  course  of  husbandry  that  was 
adopted  duiing  the  previous  years  of  the  lease  ;  and  therefore 
the  tenant,  in  resorting  to  the  six-shifb  course  in  the  last  year 
only,  has  not  been  exceeding  the  powers  conferred  on  him  by  the 
lease,  but  doing  something  within  these  powers.' 

The  result  the  Tx)rd  Justice-Clerk  came  to  was  that  he  was 
quite  clear  that  the  tenant — whether  the  lease  was  looked  to, 
or  whether  the  rules  of  good  husbandry  were  looked  to,  or 
the  practice  of  the  distnct,*or  the  rules  established  in  the 
district — ^was  not  prevented  from  doing  what  he  proposed  to 
do— that  his  claim  was  well  founded  and  should  be  allowed. 
There  were  a  great  many  other  arguments  pressed  in  the 
Second  Division,  and  before  the  Lord  Ordinary  also,  and  of 
which  you  have  heard  something  here.  There  was  a  fall 
examination  of  the  question  about  twenty-two  years'  crops 
under  a  twenty -one  years'  lease.  It  was  said  that  by  giving 
so  little  fallow  and  grass  over  at  the  end  of  the  lease  when  he 
got  more  at  the  beginning  of  it,  Mr  Miller  really  got  twenty- 
two  years'  crops  while  he  had  only  a  twenty-one  years'  lease. 
Now,  part  of  the  Lord  Justice-Clerk's  judgment  deals  with 
that,  and  without  reading  it  I  will  tell  you  its  result.  In  the 
first  place,  it  is  not  by  any  means  clear  that  the  tenant  might 
not  take  as.many  crops  as  he  could  get  out  of  the  ground ;  and 
we  heard  from  one  of  the  witnesses  for  the  defender  that  he  took 
two  crops  in  one  year,  and  yet  the  land  was  not  scourged  or 
run  out  But  the  ground  which  the  Lord  Justice-Clerk  took 
was  this : — There  was  a  change  in  the  farm ;  the  old  lease 
to  the  same  tenant  had  not  been  allowed  to  come  to  its 
natural  expiry ;  it  was  cut  short  a  year  before  its  natural  ish, 
and  nothing  turned,  therefore,  upon  the  state  in  which  the 
land  was  when  this  lease  began,  because  that  tenant  was  not 
a  proper  incoming  tenant  If  the  new  lease  had  been  granted 
to  another  party,  old  Mr  Miller,  the  outgoing  tenant,  would 
have  taken  what  he  could  out  of  the  land  in  the  last  year, 
just  as  his  son  proposed  to  do  in  this  case,  and  the  incoming 
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tenant  would  not  have  got  the  land  in  the  condition  in  which   Mr  Gifford, 
it  was  at  the  beginning  of  the  present  lease.     Still  further,  ^^^  ^'»»"«"- 
the  Lord  Justice-Clerk,  speaking  about  the  twenty-two  years' 
(^'ops,  says — 

'  In  one  sense,  it  is  true  that,  if  the  tenant  had  done  what  he 
'  proposed,  he  would  have  reaped  twenty-two  crops  from  not  100 
'  acres  only,  but  from  186  acres,  and  that  according  to  the  state- 

*  ment  of  the  landlord  himself.  But,  in  reality,  this  is  merely  the 
'  effect  of  the  alteration  of  the  sjrstem  of  cultivation  contemplated 
'  by  the  lease,  which  enables  the  tenant  to  hold  in  his  hand  at  the 
'  end  of  his  lease  a  larger  portion  of  the  farm  than  he  got  as  inoom- 

*  ing  tenant.  But  there  is  nothing  unfair  or  unlawful  in  that.  It 
'  is  merely  the  legitimate  effect  of  the  alteration  on  the  system  of 
'  cultivation  effected  by  the  lease.' 

The  other  Judges  were  of  the  same  opinion.  I  don't 
trouble  you  by  reading  their  opinions.  They  are  to  the 
same  ef!ect ;  dealing  first  with  the  construction  of  the  lease, 
which  was  a  matter  for  the  Court  to  read,  and  to  say  what 
the  bargain  of  the  parties  was  ;  and  second,  dealing  with  the 
question  of  good  husbandry  practised  in  the  district,  upon 
which  they  had  been  informed  by  Mr  Hope.  And  now, 
gentlemen,  allow  me  to  ask  you,  how  is  a  question  of  this 
Kind  to  be  settled  if  this  mode  of  settling  it  is  not  to  be  con- 
clusive !  Are  you  to  have  the  point  opened  up  again,  and 
are  you  to  decide  the  Question  over  again  ?  The  question 
which  has  been  ar^ea  is  a  question  of  law,  and  that  was 
settled  by  the  final  judgment  first  of  the  Lord  Ordinary,  and 
then  of  tne  Inner  House.  But  the  landlord  did  not  allow  it 
to  rest  there ;  he  took  the  whole  case  to  the  House  of  Lords, 
to  settle  the  question  of  law  whether  the  landlord  or  the 
tenant  was  entitled  to  these  100  acres  in  the  last  year  of  the 
lease  in  1859.  He  went  to  the  House  of  Lords,  and  most 
elaborate  pleadings  they  were  in  the  House  of  Lords,  and  a 
long  argument,  extending  over  I  can't  tell  how  many  printed 
pages,  explaining  the  whole  views  ;  and,  gentlemen,  that  case 
was  discussed  in  the  House  of  Lords,  and  the  landlord  was 
heard  for  two  days  there.  (The  report  your  Lordship  will  ^ 
find  under  date  4th  and  5th  June  1863,  4  Macqueen,  560.) 
I  say  the  landlord  was  heard  for  two  days,  because,  after 
hearing  two  counsel  for  the  landlord,  and  tneir  explanations, 
the  House  of  Lords  said — The  case  is  so  clear,  we  don't  require 
to  hear  counsel  for  the  tenant  at  alL  And  the  Judges  who 
decided  the  case  in  the  House  of  Lords  were  Lord  Chancellor 
Westbury,  Lord  Brougham,  and  Lord  Chelmsford  ;  and  they 
were  unanimous  too,  Uiat  the  landlord  was  wrong,  and  the 
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Mr  Gifford,   tenant  right ;  that  the  landlord  was  wrong  in  resisting  the 
for  Pureuer.   |;enftnt's  claim,  and  that  the  tenant  was  quite  right  under 
the  lease  in  his  demand  for  that  100  acres  of  black  crop.    A 
single  sentence  from  Lord  Westbury's  judgment:  He  says — 

*  I  trust  that  your  Lordships  will  be  of  opinion  with  me  that 
'  this  is  a  case  upon  which  no  doubt,  or  at  all  events,  if  any,  very 

*  little  reasonable  doubt,  can  be  entertained.' 

Then  he  goes  on  to  say — 

*  On  the  face  of  the  lease,  there  is  a  clear  right  conceded  ^  the 

<  tenant  to  keep  one-half  of  the  farm  always  in  cereal  or  com 
'  crops  ;  and  as  to  the  rest  of  the  fai-m,  there  is  no  definite  rule 
'  given  with  respect  to  the  keeping  of  any  quantity  in  certain 

*  crops.      There  is  a  rule  given  with  respect  to  the  rotation  of 

*  crops  ;  but  with  respect  to  the  crops  that  may  be  put  upon  the 

*  farm  as  to  the  remaining  moiety,  the  lease  leaves  a  wide  range, 

<  comprehending  black  crops  and  grass,  or  what  we  call  in  England 
'  seeds  and  turnips.' 

Then  he  goes  on— 

'  According  to  the  usual  course  of  husbandry  .an  equal  part  of 
the  residue  or  remaining  moiety  of  the  farm  might  be  put,  fol- 
lowing the  order  of  rotation,  eveiy  year,  part  in  black  crop,  part 
in  seeds  or  grass,  and  part  in  turnips.  There  is  nothing,  I  think, 
upon  the  face  of  the  lease  to  prohibit  the  tenant  dividing  the 
remaining  moiety  of  the  600  acres  into  crops  of  those  three 
several  descriptions. 

'  It  is  admitted  by  the  counsel  for  the  appellant  that  this  might 
be  done  during  every  one  of  the  twenty-one  years  of  the  lease 
except  the  last  or  outgoing  year.  And  it  is  therefore  incumbent 
upon  the  appellant  to  shew  clearly  that  from  the  terms  of  the 
lease  that  which  might  lawfully  have  been  done  during  every 
year  of  the  term  but  the  last,  is  clearly  prohibited  during  the 
last  year.' 

Then  he  ^oes  on  to  argue  upon  the  terms  of  the  lease,  and 
takes  exception  to  the  terms  m  which  the  remit  had  been 
made  to  Mr  Hope ;  that  he  was  allowed  too  much  latitude 
in  interpreting  the  lease,  which  it  was  for  the  Court  to  do. 
HiBsays — 

*  Therefore,  upon  both  of  the  points  which  arise  in  this  case, 
'  namely,  the  special  one  as  to  the  construction  to  be  put  upon 

*  the  words  of  the  lease,  and  the  general  one  as  to  what  is  required 

*  by  the  course  of  good  husbandry  in  the  country,  my  view  of  the 
'  obligation  of  the  tenant  is  in  .perfect  conformity  with  the  inter- 
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'  pretation  of  the  Court  below,  whicH  warranted  the  tenant  in    Mr  Gifford, 

*  devoting  100  acres  to  black  crop  during  the  last  year  of  his   ^^P^»"wer. 

*  tenancy.' 

Lord  Brougham  and  Lord  Chelmsford  were  to  the  same  effect, 
and  they  came  to  the  same  conclusion.  This  report  bears  that 
— '  The  controversy  was  thus  as  to  100  acres,  the  produce  of 
'  which,  according  to  the  respondent's  printed  statement, 

*  was  worth,  after  deducting  all  expenses,  at  least  jP2000, 

*  which  was  in  fact  the  real  topic  of  htigation.'  Now,  there  is 
the  final  judgment  upon  the  Question  of  nght  in  the  Court  of  last 
resort ;  and  I  think  you  will  agree  with  me,  that  it  would  now 
be  extremely  imreasonable  and  inconvenient,  if  not  absolutely 
absurd,  to  come  to  you  in  a  question  of  damages  as  to  whether 
the  tenant  was  entitled  to  damages  for  not  getting  the  100 
acres — if  the  landlord  and  tenant  between  them,  by  the 
ordinary  means  of  litigation,  had  not  settled  the  question  of 
right  first.  What  have  they  been  about  these  six  years  if  it 
was  not  to  settle  that  question — the  question  of  right !  And 
then  come  to  you  to  ask  what  the  damages  are  which  the 
tenant  is  entitled  to  for  not  being  allowed  to  take  what  has 
been  finally  determined  to  be  his  right  under  the  lease. 
Now,  the  terms  of  the  issue,  it  is  said  on  the  other  side,  put 
to  you  the  question  whether  the  interdict  was  wrongful  or  not ; 
and  that  is  quite  true,  for  the  terms  of  t^e  issue  are — 

'  Whether  the  defender,  by  means  of  an  interdict  obtained  by 
^  him  against  the  pursuer  on  or  about  31st  March  1859,  wrong- 
'  fully  prevented  tiie  pursuer  from  taking  tf  waygoing  black  crop 
'  from  one-sixth  part,  consisting  of  100  acres,  or  thereby,  of  the 
'  farm  and  lands  of  Springfield  and  Oldhamstocks,  belonging  to 
^  the  defender,  and  of  which  the  pursuer  was  tenant,  or  from  any 
'  part  thereof,  to  the  loss,  injury,  and  damage  of  the  pursuer.* 

But  the  question  which  is  put  to  you  is  not  to  decide 
whether  the  interdict  was  wrongful  or  not — whether  the 

Srevention  firom  taking  a  crop  was  wrongful  or  not — that  is 
ecided  by  the  judgment  of  the  House  of  Lords ;  and, 
accordingly,  I  ask  his  Lordship  to  direct  you,  in  point  of 
law,  that  it  is  finally  determined  by  the  judgment  of  the 
House  of  Lords  in  the  process  of  suspension  at  the  landlord's 
instance  against  the  present  pursuer ;  that  the  pursuer  was 
entitled,  in  virtue  of  nis  lease,  in  addition  to  the  white  crop 
firom  one-half  of  his  lands,  to  take  a  waygoing  black  crop 
from  one-sixth  part,  or  thereby,  of  his  farm  ;  and  2d.  I  ask 
that,  under  and  in  reference  to  the  said  judgment,  the  pursuer 
was,  by  reason  of  the  interdict  obtained  by  the  defender  in 
that  action,  wrongfully  prevented  from  taking  a  waygoing 
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Mr  GifiFord,   black  crop  tx)  that  extent  from  the  said  lands.     And  then, 
OP   urauer.   ge^tiemen^  yQ^  ^m  ^qq  ^j^^t,  if  his  Lordship  on  the  bench 

gives  vou  the  direction  which  I  ask  from  him,  you  will  find 
that  the  landlord — 

Lord  Kvrdoch, — Is  it  proper  to  observe  that  there  is  no 
.   question  for  the  jury  except  the  question  of  damages  ? 

Mr  Oifford, — 1  tmnk  so,  my  Lord,  and  that  the  question  of 
wrong,  in  the  sense  of  the  issue,  has  been  already  decided. 
Your  Lordship  will  give  a  direction  as  to  what,  in  the  sense 
of  law,  the  word  *  wrongful '  there  means.  I  submit  to  your 
Lordship  that  it  means,  in  contravention  of  the  right  of  the 
pursuer— in  opposition  to  the  pursuer's  right  under  the  lease, 
by  the  rules  of  good  husbandry,  and  conform  to  the  practice 
of  the  country — to  take  one-sixth  part  in  black  crop.  T 
submit  to  your  Lordship  that  we  are  not  at  all  going  upon 
the  word  *  wrongful '  in  the  issue,  that  being  the  usual  and 
universal  style  in  such  questions.  Now,  upon  this  point — 
this  question — I  shall  address  myself  to  your  Lordship. 

There  have  been  cases  in  which  an  issue,  in  different  terms 
from  this,  have  been  adjusted  in  reference  to  damages  for 
wrongs  committed.  The  caution  which  was  found  m  this 
case,  and  the  terms  of  the  note  of  suspension,  in  conformity 
with  the  usual  terms  of  such  caution,  is,  that  the  landlord 
was  to  be  liable  for  whatever  damages  the  tenant  should 
sustain  in  conseauence,  if  the  Court  shall  find  hjm  liable  for 
the  same ;  and  tnat  question  of  liability  is  always  a  question 
for  the  Court  to  decide.  The  cases  in  which  the  point  has 
been  left  to  the  jury  to  decide  are  cases  in  which  it  has  been 
raised  by  the  issue,  whether  the  interdict  was  sought  for  with 
wrongful  intent.  There  are  no  cases  in  which  the  word 
'  malice '  is  introduced  in  that  sense  of  the  case ;  but  there  are 
cases,  and  one  case  in  point  is  that  which  I  think  your 
Lordship  is  very  familiar  with,  viz.,  Gilvumr  and  Anderson^ 
20th  June  1857,  29  Jurist,  411,  as  a  case  in  which  your 
Lordship  was  counsel  for  the  pursuer. 

Lord  Kirdoch, — With  Mr  GifiFord. 

Mr  Oifford, — In  that  case  the  issue  was — 

'  It  being  admitted  that  the  defender  is  proprietor  of  the  estate 

*  of  Plan  and  Knockintiber,  and  of  coalfields  therein  :  ^ 

^  It  being  also  admitted  that  the  pursuers  were,  in  June  1 855, 

*  proprietors  of  a  steam-engine,  machinery,  and  utensils  there, 
'  situated  in  or  connected  with  the  coalpit  on  the  defender's- estate, 
'  being  the  coalpit  or  mine  No.  2  : 

'  Whether,  on  or  about  the  25th  June  1855,  the  defender  did 
'  wrongfidly,  and  without  probahle  grounds,  apply  for  and  obtain 

*  from  the  sheriff  of  the  county  of  Ayr  or  hb  substitute,  an 
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'  interdict  prohibiting  the  pursuers  from  removing  their  machinery,    Mr  Gjfford, 

*  utensils,  and  upfittings  situated  in  or  connected  with  the  said   *^  Purmier. 

'  coalpit  or  mine  Ko.  2  ;  and  whether,  in  consequence  of  the  said 

'  interdict,  the  pursuers  were  prevented  from  removing  their  said 

'  machinery,  utensils,  and  upfittings,  from  about  the  said  25th 

'  June  1855,  until  on  or  about  11th  October  1855,  or  any  part 

'  of  the  said  period,  to  the  loss  and  damage  of  the  pursuers  ?  * 

It  was  followed  by  the  observation  from  the  bench  in 
Ednumd'a  case,  that  unless  the  pursuer  had  himself  con- 
sented, the  Court  would  not  have  taken  it  upon  them. 
Cases  of  that  kind  may  arise,  but  there  is  no  such  case  here 
as  that  of  OUmov/r  ana  Anderson.  There  is  no  question  of 
probable  ground,  and  no  question  to  which  my  friend  pointed 
m  many  of  his  questions  to  the  witnesses,  as  to  what  other 
people  would  have  done  and  thought  it  was  reasonable  for 
them  to  do.  The  simple  question  put  is,  right  or  wrong. 
The  word  wrongftil  does  not  mean  witnout  probable  groimds. 
K  it  had,  that  would  have  been  the  issue.  My  friends  on 
the  othpr  side  were  far  too  alive  to  their  interests  to  have 
avoided  the  necessity  of  inserting  the  words, '  without  probable 
*'  cause,'  if  they  thought  that  they  had  the  least  idea  on  the 
subject.  The  case  of  Abd  v.  Edmonds^  in  which  this  issue 
was  followed,  is  reported  10th  July  1863,  1  MacphersoD, 
1061.  That  was  the  case  of  a  tenant  seeking  damages  against 
his  landlord,  for  preventing  him  from  selling  off  the  stock  on 
his  farm,  and  the  issue  which  was  proposed  by  the  pursuer 
and  which  the  pursuer  was  willing  to  take  was— 

'  1.  Whether  the  defender,  Francis  Edmond,  on  or  about  Ist 
October  1861,  wrongfully  and  groundlessly  applied  for  and 
obtained  from  the  sheriff  of  Aberdeenshire  an  interdict  against 
the  present  pui'suers,  interdicting  them  from  selling,  removing, 
or  disposing  of  the  stocking,  implements,  and  other  property 
belonging  to  the  present  pursuers  on  the  farm  of  Bamside  ? 
And  whether  the  defender,  the  said  Francis  Edmond,  wrongfully 
and  groundlessly  kept  up  the  said  interdict  till  on  or  about  8th 
January  1862,  to  the  loss,  injury,  and  damage  of  the  pursuers'?' 
*  2.  Whether  the  defender,  the  said  Francis  Edmond,  on  or 
about  18th  January  1862,  wrongfully  and  groundlessly  applied 
for  and  obtained  from  the  Court  of  Session  or  the  Lord  Ordinary 
on  the  bills,  an  interdict  against  the  pursuers  selling  or  removing 
the  said  stocking,  implements,  and  others,  and  wrongfully  and 
groundlessly  kept  up  the  said  interdict  till  on  or  about  18th 
February  1862,  to  the  loss,  injury,  and  damage  of  the  pursuers? 
And  whether  the  defender,  Alexander  Edmond,  under  his  bond 
of  caution,  is  resting  owing  to  the  pursuers  the  damage  so  sus- 
tained by  them  ? ' 
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Mr  Giffbrd,  And  accordingly  in  Edirumd^s  case  the  same  course  was 
or  Pursuer.  foUQy^^^  The  pursucr  was  quite  confident  there  too  that 
Mr  Edmond  was  acting  wrongfully,  and  that  Mr  Edmond 
was  conscious  that  he  was  doing  so/  The  Court  unanimously 
granted  the  issues  proposed  by  the  pursuers,  but  with  the 
substitution  of  the  words  '  without  probable  groimds '  for  the 
word  '  groundlesslv,'  where  it  occurred  in  the  issues.  Lord 
Deas  observes  in  that  case — 

*  An  interim  interdict  which  is  granted  without  hearing  parties 
'  is  always  given  periculo  petentis.     It  might  have  been  a  question 

*  whether  the  pursuers  were  bound  to  take  the  burden  of  proving 

*  that  the  interdicts  were  applied  for,  *  without  probable  grounds,' 

*  but  they  have  rel  ieved  us  of  all  difficulty  by  agreeing  to  these  issues. ' 

Lord  Kirdoch. — Do  you  think,  Mr  Gifford,  there  are  two 
forms  of  issue  in  questions  of  damages,  one  by  insertion  and 
the  other  without  ?  What  is  the  ground  of  distinction  ?  The 
Court  did  not  try  the  case  before  sending  it  to  a  jury. 

Mr  Gifford, — It  sometimes  happens  with  particular  kinds 
of  interdict  Later  cases,  however,  have  arisen  since  the  case 
of  Ahd  V.  Edmonds,  and  one  of  the  last  of  them,  I  think,  is 
that  of  Robinson  and  Ridley  v.  The  North  Briiiah  Railway, 
in  the  Inner  House,  10th  March  1864,  2  Macpherson,  841. 
In  that  case  the  action  was  for  wrongous  interdict,  preventing 
a  contractor  from  removing  his  plant  after  having  made  a 
railway.  The  Railway  Company  defended  themselves,  first, 
upon  the  ground  that  they  had  obtained  it  by  virtue  Of  the 
order  of  an  arbiter,  and,  second,  by  virtue  of  the  interdict 
following  out  that  order ;  and  they  objected  that  the  issue 
must  contain  the  words  '  maliciously,  and  without  probable 
'  cause,'  in  respect  the  detention  had  been  effectea  by  the 
interdict  of  the  Court  of  Session,  applied  for  by  the  defenders 
in  order  to  carry  out  the  arbiter's  order.  That  was  discussed 
fully,  and  the  issue  granted  was  this : — 

*  Whether  the  defenders  wrongfully  prevented  the  pursuers 

*  from  removing  from  the  Carlisle  Extension  Railway,  the  railway 
^  plant  belonging  to  the  pursuers,  and  that  from  30th  May  1862 
'  to  26th  June  1863,  or  any  part  of  that  period,  to  the  loss,  injury, 
'  and  damage  of  the  pursuers.' 

Lord  Kirdoch. — I  rather  think  I  suggested  in  my  note 
that  there  should  be  something  said  to  the  Court  about  ^e 
issue,  but  the  Court  did  not  go  into  that  view.  1  put  the 
question  whether  there  should  not  be  some  reference  maile 
to  it. 
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Mr  Qifford. — ^Your  Lordship  in  your  note  sftys —  Mr  Gifford, 

for  Punuer. 

*  It  is  DOW  fixed  that  to  entitle  to  damages  for  wrongous  arrest- 
'  ment  on  the  dependence,  it  is  necessary  to  aver  malice  and  want 
'  of  probable  cause.  The  point  was  in  principle  very  open  to 
'  controversy  ;  but  the  judgments  of  the  Court  have  now  closed 
'  all  discussion  on  the  subject.  But  in  so  deciding,  the  Court 
'  has  expressly  distinguished  from  the  case  of  wrongous  arrest- 
'  ment,  those  of  wrongous  interdict,  wrongous  sequestration,  and 
'  the  like,  as  cases  not  requiring  the  insertion  of  these  words  in 

*  the  issue. — See  the  recent  case  of  Wolthekker  v.  Northern 
'  AffricuUural  Co,,  20th  December  1862,  1  Macph,  211;  Abel 
'  V.  Edmond,  10th  July  1863,  1  Macph.,  1061. 

'  The  defenders  contended  that  the  issue  should  ask  whether  the 
'  defenders  '  wrongfully  detained,'  not  whether  they  *  wrongfully 
'  '  prevented  the  pursuer  from  removing.'  This  appears  a  mere 
'  verbal  difference.  The  Lord  Ordinary  thinks  the  issue  as  it 
'  stands  better  expresses  the  case  averred. 

*  A  more  reasonable  doubt  (though  not  stated  by  the  defenders) 
'  would  be,  whether  the  issue  should  not  make  express  reference 

*  to  the  order  by  the  arbiter,  and  interdict  of  the  Court,  out  of 
'  which,  as  wrongfully  applied  for,  or  wrongfully  acted  on  and 

*  maintained,  the  detention  complained  of  arose.' 

The  point  to  which  I  refer  in  the  case  is,  that  the  point 
being  lairly  put  to  the  Court,  whether  probable  grounds 
shomd  go  mto  the  issue,  and  they  wanted  malice  in  alone ; 
but  the  Court  negatived  that,  and  gave  an  issue  with  the  * 
simple  word  *  wrongful.'  The  case  to  which  I  am  now  to  refer 
is  tnat  of  Moir  v.  Hunter,  which  your  Lordship  will  find 
16th  November  1832,  11  S.,  32.  In  this  case  the  question 
was  about  a  ferry-boat  at  Dunoon,  on  the  River  Clyde. 

'  A  party  had  an  exclusive  right  of  ferry  across  from  a  district 
'  on  one  side  of  a  firth,  and  had  been  in  the  use,  ever  since  steam- 
'  boats  began  to  ply,  of  conveying  passengers  from  that  district, 
'  in  small  boats,  to  embark  them  in  the  steamboats  passing  in  the 
'  firth  ;  he  obtained  an  interdict  against  a  neighbouring  proprietor, 
'  prohibiting  him  from  carrying  passengers  for  fare,  in  boats  of 

*  hiB  own,  and  from  hia  own  ground,  being  within  the  ferry  limits, 
'  to  the  steamboats  ;  and  he  kept  up  the  interdict  for  nearly  two 
<  years,  until  a  declarator  of  the  neighbouring  proprietor  s  right 
'  was  obtained ;  held  that,  in  the  circumstances,  and  especially  as 
'  there  was  no  allegBtion  that  he  had  obtained  or  kept  up  the* 

*  interdict  miUafide,  he  was  not  liable  in  damages,  although  the 
'  party  interdicted  alleged  that  the  interdict  had  been  a  source  of 
'  patrimonial  loss  to  himself,  and  gain  to  the  interdictor.* 
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Mr  Gifford,       Now,  the  distinction  between  these  cases  and  the  present  is — 
OP    ureuor.       Lo^d  KirUoch. — It  does  not  necessarily  follow  that  a  per- 
son is  liable  in  damages,  who  obtains  an  int^dict  which  is 
afterwards  recalled. 

Mr  Oifford, — ^The  speciality  in  the  case  put  was,  that  this 
was  an  interdict  uti  poaaidente.  The  man  who  had  the 
exclusive  right  of  ferry  was  in  the  possession  of  it;  and  the 
other  man,  who  attempted  to  interfere  with  that  possession, 
was  interfering  with  an  existing  state  of  matters. .  It  was 
found  in  a  declarator  that  the  right  was  not  so  extensive  as 
to  prevent  him  taking  the  passengers  from  passing  steam- 
boats;  but  that  was  not  the  question  which  he  had  to  try — ^the 
&ir  question  which  he  had  to  try,  and  he  was  not  entitled  to 
disturb  the  existing  possession  before  trying  that  Now, 
that  is  a  totally  different  case  from  the  present,  where  Mr 
Miller  was  in  possession,  and  carrying  out  the  possession, 
until  prevented  continuing  it  hy  the  interdict  of  the  land- 
lord. And  we  have  a  case  which  is  referred  to  ia  all  the 
authorities  as  the  case  which  regulates  the  matter.  I  refer  to 
the  case  of  Roberts  v.  Rosebery,  4  Murray,  p.  1,  and  which 
comes  very  close  to  the  present  case;  and  I  ask  your  Lord- 
ship's attention  to  it,  because  I  think  it  goes  far  to  rule  and 
regiilate  the  form  of  procedure.  This  was  an  action  of 
damages  by  a  tenant  against  his  landlord,  for  having  inter- 
dictea  the  tenant  from  working  a  quarry. 

Lord  Kirdoch. — Mr  Miller  says  that  these  fields  were  a 
*  most  valuable  potato  quarry. 

Solidtor-Oenercd. — A  good  gravel  quarry  certainly ! 

Mr  Oiford. — Well,  the  interdict  m  that  case  was  not 
obtained  by  misrepresentation,  and  the  operations  of  the 
pursuer  were  not  conducted  in  terms  of  his  bargain.  The 
issue  was  this — 

'  Whether  the  defender  did,  in  violation  of  his  missive  of  lease, 

*  apply  for  and  obtain  from  the  sheriff  of  the  county  of  Linlith- 
'  gow  an  interdict  prohibiting  the  pursuer  from  working  the  said 

*  Hme-rock  or  quarry,  and  whether  by  the  said  interdict  the 
'  pursuer  was  prevented  from  working  the  said  rock  or  quarry,' 
during  the  period  there  mentioned,  '  all  to  the  loss  and  damage 

*  of  the  said  pursuer  V 

The  point  was  not  put  to  the  jury  whether  it  was  in  violation 
t>f  the  lease  or  not.    It  was  never  intended  there  that  the 

Question  should  be  determined,  and  that  question  was  not 
etermined  by  the  jury  in  the  case.     Moncrieff  opened  the 
case  for  the  pursuer,  and  stated  the  facts — 
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<  That  tlie  interdict  was  recalled,  that  the  defender  had  no  right    Mr  Gifford, 

*  to  stop  the  working,  that  the  actipn  was  relevant ;  the  defender   '®'  Puwuer. 

*  then  can  only  make  statements  in  diminution  of  damages,  as  the 
<  interdict  was  taken  at  his  risk.' 

Lord  Jeffrey  says — 

*  This  is  not  an  action  for  oppression,  but  for  being  illegally  and 

*  injuriously  stopped  in  working  the  quarry.     The  first  question 

*  is,  Whether  he  was  so  interdicted  as  legally  to  subject  the 

*  defender  in  damages  ?     I  submit  to  the  Court,  that  though  the 

*  interdict  was  reused,  still  it  is  no  bar  to  my  now  shewing  that 
'  what  the  pursuer  did  was  illegal' 

The  presiding  Judge  (the  Lord  Chief-Commissioner)  said — 

'  It  is  proper  to  bring  this  under  the  consideration  of  the  Court 
'  at  this  stage  of  the  cause.  It  is  therefore  a  fact  as  much  esta- 
'  blished  as  if  damages  had  been  found  due,  that  this  interdict 

*  was  in  violation  of  the  missive  of  lease.  This  being  established 
'  by  the  interlocutors,  the  question  comes  here  to  be,  Whether 
'  the  pursuer  was  stopped,  and  what  is  the  amount  of  the  damages. 
'  Upon  these  it  appears  to  me  that  a  prima  facie  case  has  been 
'  made  out.     Any  evidence  of  the  meaning  of  the  clause,  or  this 

*  being  in  violation  of  it,  appears  to  me  incompetent,  as  there  is  a 
'  final  decree.  The  evidence  should  be  confined  to  the  second 
'  point,  as  the  first  is  decided  by  the  record.' 

Now,  that  is  the  distinct  raling  in  a  question  of  the  very 
same  sort  as  this. 

Lord  Kinlq^h.—*You  mean  the  word  *  wrongful '  to  be  in 
simple  violation  of  the  lease. 

Jar  Clifford. — There  were  other  considerations  in, that 
case  besides  the  lease  which  the  mere  question  would  not 
include;  therefore  the  word  'wrongfur  is  rightly  used  in 
this  issue,  in  respect  of  the  very  limitation  of  the  word  used 
as  wrongfijlly.  The  landlord  said  it  was  against  the  rules  of 
good  husbandry  and  common  law  for  Mr  Miller  to  pursue 
this  mode  of  cropping,  along  with  the  question  that  the 
tenant  had  transferred  it  from  the  four  and  the  five-shift,  and 
the  question  about  the  twenty-two  years'  crops.  All  these 
were  decided  in  the  House  of  Lorcfc.    Therefore  the  word 

*  wrongful'  is  rightly  used.  This  is  as  much  determined 
under  the  final  judgment  of  the  Court  of  Session  and  the 
House  of  Lords,  as  the  construction  of  the  lease  in  the  Earl 
of  Roaeberi/s  case;  and  therefore  I  think  that  this  case  is 
airectly  applicable  to  the  present 

Another  distinction  arises  in  the  case  of  Moir  v.  Hunter. 
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Mr  Gifford,    The  Court  granted  interim  interdict  without  caution.    The 

for  Pursuer,   ^^^.jjjg  ^f  ^.jj^  bond  in  the  present  case  are  that  the  cautioner 

binds  and  obliges  himself  to  pay  to  the  respondent,  '  or  to 

'  any  other  person  to  whom  he  shall  be  ordained  to  pay, 

*  whatever  sum  the  Lords  of  Council  and  Session  snail 
'  modify  and  award  in  name  of  damages  in  case  of  wrongous 
'  interdicting  in  the  note  of  suspension  and  interdict  between 

*  the  parties/  That  is,  whatever  damage  the  respondent  shall 
sustain,  the  suspender  shall  make  good  in  case  he  is  found  liable 
therefor.  And  the  question  of  Utility  is  of  course  not  for  this 
Coiu:t,  because  that  is  already  decided.  On  these  grounds  I 
submit  to  your  Lordship  that  I  am  entitled  to  this  direction  in 
point  of  law — withdrawing  from  the  jury,  as  not  the  proper 
province  of  a  jury,  the  question  whether  tiie  interdict  was  or 
was  not  a  wrongous  interdict  in  the  sense  of  the  issue;  that 
the  parties  are  bound,  that  the  jury  is  bound,  that  your 
Lordship  is  bound,  by  the  judgment  of  the  Court  of  last 
resort,  and  that  that  interdict  in  point  of  law  should  not  be 
granted,  is  finally  fixed  by  that  judgment.  Still  further,  I 
ask  your  Lordship  to  consider  and  direct  the  jury,  that  in 
point  of  law,  and  as  between  the  parties  to  this  action,  the 
reports  by  Mr  Hope,  as  to  the  course  of  husbandry,  as  to  the 
rules  of  good  husoandry,  and  as  to  the  other  matters  which 
are  reported  in  answer  to  the  questions  put  to  him  by  the 
Court,  are  binding  upon  the  parties.  The  reports  were  ap- 
proved of  first  by  the  Lord  Ordinary,  and  that  is  repeated  by 
the  final  judgment  of  the  Inner  House,  and  that  judgment 
was  aflirmed  by  the  House  of  Lords;  and  I  ask  your  Lord- 
ship to  direct  the  jury  that  that  judgment  fixed  the  law  of 
this  case,  that  it  is  not  competent  to  dispute  these  reports, 
that  they  have  been  finally  settled  after  very  full  argument 
between  the  parties,  just  as  much  as  if  there  had  been  a 
contract  between  the  parties,  for  there  is  no  contract  binding 
between  the  parties,  without  the  judicial  contract,  in  which 
the  litigants  knew  that  they  should  be  bound  bj^the  judg- 
ment which  has  been  pronounced. 

And  now,  gentlemen,  I  again  turn  to  you.  If  I  needed  to 
ask  you — if  the  point  were  open — ^to  consider  whether  the 
landlord  acted  wrongfully  or  not  ip  any  sense,  I  think  y6u 
would  have  no  difficulty  m  coming  to  the  conclusion  that  he 
did.  I  don't  ask  you  (and  I  take  it  for  granted  that  this  is 
quite  out  of  the  question)  to  consider  whether  he  acted 
legally  or  in  conformity  with  his  rights.  You  will  never 
review  the  judgment  of  the  House  of  Lords,  and  say  that 
they  ought  not  to  have  decided  as  they  have  decided,  or  the 
Court  of  Session,  or  the  Lord  Ordinary,  and  come  to  a  diffe- 
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rent  judgment  from  that,  and  actually  over-rule  it.  But,  Mr  Giffonl, 
besides  that,I  think  you  will  have  little  difficultyin  holding  that  ^^'  ^^"^'* 
the  fact  of  the  landlord  doing  so — if  in  point  of  law  the  land- 
lord was  wrong  and  the  tenant  right,  then  the  landlord's 
conduct  was  wrongful  This  is  not  a  question  of  some  new 
act  that  has  been  done ;  it  is  a  question  of  injiuy  to  property 
— a  valuable  subject,  which  must  be  taken  from  the  one  and 

Siven  to  the  other.  It  is  not  a  question  whether  you  are  to 
ave  a  right  of  way  through  another  man's  subject,  and  have 
the  inconvenience  of  j^oin^  round  about  until  you  determine 
your  rights.  That  might  be  a  very  good  cause  for  trying  the 
question  first  before  allowing  it  to  be  exercised.  It  is  a 
question  who  is  to  get  a  crop  of  potatoes  from  100  acres  of 
land.  Surely  that  won't  be  determined  by  the  mere  circum- 
stance that  the  landlord,  while  the  question  was  being 
determined,  got  the  subject.  A  highlv  mischievous  thing 
it  would  be,  if  the  mere  question  of  which  party  shall  have 
interim  possession  was  to  regulate  that.  Supposing  it  had 
been  the  other  way,  and  that  the  tenant,  having  interdicted 
the  landlord  from  interfering  with  him,  and  insisting  upon 
his  right  and  found  caution,  got  his  100  acres — woula  it 
have  ever  been  maintained,  if  the  tenant  had  been  found 
wrong,  that  although  he  had  no  right  to  the  acres,  he  would 
keep  them  all  the  same  ?  The  case  might  have  been  exactly 
reversed,  and  that  brings  out  the  very  strength  of  the  dis- 
tinction which  exists  between  that  case  and  the  present; 
because  in  this  action  where  the  question  between  the  parties 
is,  Who  is  to  get  a  valuable  subject !  Who  is  to  have  the 
consumption  of  a  valuable  subject ! — ^it  might  have  been  a 
quantity  of  wine,  or  any  other  subject — a  sum  of  money;  who 
is  to  uplift  it  ?  And  when  the  question  of  determination  at 
the  end — who  it  was— does  not  depend  in  the  least  upon 
the  arrangement  of  interim  possession,  the  sole  question  is  to 
determine  who  is  to  have  right.  Suppose  it  hact  been.  Who 
has  right  to  a  sum  of  money — is  it  some  party  or  another  i 
and  in  order  to  save  loss  of  interest  it  is  held  by  one  of  the 
parties,  he  finding  caution  to  repay  it,  is  it  to  be  said, 
that  because  he  got  it,  he  is  to  be  aJlowed  to  keep  the 
profit  ultimately,  when  it  is  determined  that  he  has  no 
right  to  it.  Or  suppose  it  is  a  moveable  subject — ^horses, 
stock,  or  anything  else,  and  a  question  arises,  Who  has 
right  to  it — the  tenant  of  the  farm,  or  some  other  party  ? 
The  thing  is  sold,  or  allowed  to  be  sold,  one  of  the  par- 
ties in  the  meantime  finding  caution  ;  a  question  arises 
which  of  them  is  to  have  it ;  is  it  of  the  least  importance 
whether  the  party  who  gets  the  subject  finds  caiution  ?    Not 

X 
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MrGifTord,  the  least  coDsequence  that;  and  that  is  the  very  thing  in 
for  Puimier.  ^j^jg  ^^^^^  Because  the  subject  in  question  was  a  subject,  as 
we  did  shew,  of  very  great  value — ^the  value  to  the  outgoing 
tenant  perhaps  the  greatest — the  value  to  the  landlord  very 
great ;  and  the  incoming  tenant  would  not  have  offered  for 
the  farm  unless  he  had  got  that.  The  landlord  would  have 
had  difficulty  in  getting  a  tenant  at  all  if  Mr  Miller  had  got 
what  is  now  fixed  that  he  has  right  to  get  I  don't  believe 
that  there  is  any  dispute  about  that.  Well,  then,  you  had 
this  valuable  subject  of  100  acres,  from  which  we  proposed 
to  take  a  crop  of  potatoes,  and  which,  by  the  final  decision 
of  the  Court  of  last  resort,  we  have  been  found  from  the  first 
to  be  in  right  of  all  that  Mr  Miller  asks,  leaving  aside,  as 
fixed  and  determined,  after  a  very  full  litigation,  the  question 
of  right  All  that  he  asks  is  just  to  be  put  where  he  would 
have  been  if  allowed  by  the  landlord  to  take  what  was  his 
undoubted  right  And  can  you  refuse  him  that  ?  Do  you 
think  that  this  was  not  wrongous  to  him  in  any  sense — that 
interdict  of  Mr  Hunter's  ?  Was  it  a  &ir  thin^  to  take  it  and 
not  give  it  him  back  ?  for  that  is  the  Question  which  may 
perhaps,  or  possibly,  be  left  to  you.  Is  there  the  least  doubt 
that  the  landlord,  in  honesty  and  fairness,  by  every  con* 
sideration — assuming  it  once  to  be  fixed,  as  it  lias  been  fixed, 
by  the  Court  of  last  resort,  that  his  conduct  was  illegal — was 
bound  to  put  the  tenant  in  the  position  he  would  have  been 
if  that  conduct  had  not  been  pursued?  Well,  that  brings  the 
question,  I  think,  very  much  to  a  question  of  amount.  Mr 
Miller  has  gone  out  of  this  £Eurm ;  he  was  entitled  to  300 
acres  of  ^ite  crop  and  100  acres  of  black  crop.  A  question 
might  have  arisen  about  the  300  acres  of  white  crop  too. 
The  landlord  might  have  said — You  are  not  entitled  to  a 
waygoing  crop  at  all ;  you  have  ^t  twenty-one  years'  crops 
without  It,  and  vou  are  not  entitled  to  get  it  at  alL  The 
same  course  might  have  been  followed  through  the  whole  of 
this  litigation,  and  the  landlord  might  turn  and  say — ^Well,  I 
have  got  what  I  was  not  entitled  to — the  very  valuable  black 
crop  you  should  have  got,  but  I  won't  give  it  you  now,  be- 
cause my  interdict  that  I  have  taken  was  not  wrongous. 
Isn't  it  one  of  the  plain  and  standard  principles  o(  justice 
that  what  is  illegally  withheld  from  the  tenant  in  po^ession 
— if  it  is  the  tenant's,  and  that  is  fixed  as  wronpul — fixed 
in  one  sense — ^that  the  landlord  must  repeat  it,  must  pay  back 
what  he  has  improperlv  withheld,  ana  place  the  tenant  in 
that  position  from  whicn  he  was  improperly  excluded. 

Now,  upon  this  question — the  question  of  damans — ^I 
think,  consistently  with  my  duty  to  my  client,  I  can  anord  to 
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be  short.  Very  adverse  and  very  conflicting  evidence  has  MrGifford, 
been  submitted  to  you  ;  and  none  of  you,  I  daiesay,  are  very  ^^^  P«««w. 
much  astonished  at  parties  being  of  very  different  opinions, 
as  Mr  Dickson  saicl,  upon  almost  any  subject.  But  it  is 
somewhat  strange  that  upon  a  question  of  value  of  a  crop  of 
100  acres  of  potatoes  m  1859  on  certain  specific  lands, 
there  should  be  so  great  a  conflict  and  difference  of 
opinion.  It  is  peculiarly  your  province  as  a  jury  to  deal 
with  that  You  will  look  at  and  carefully  sifl^  the  evidence 
for  the  two  parties,  in  order  to  ascertain  which  of  their  wit- 
nesses are  the  most  reliable,  in  order  to  ascertain  the  ground 
and  the  foundation  of  the  difference ;  and  it  is  to  enable  you 
to  do  that,  that  I  am  now  going  to  proceed  to  make  a  few 
observations  to  you  upon  this  question.  In  the  first  place, 
let  me  bring  before  you,  in  a  verv  few  words,  the  general 
aspect  of  the  evidence  which  has  been  adduc^.  I  am  not 
gomg  to  go  into  detail,  but  rather  to  indicate  the  question  of 
principle  to  you.  I  think  that  the  witnesses — I  mean  wit- 
nesses strictly  speaking  upon  value — ^for  the  pursuer  were 
these : — ^The  pursuer  himself,  Mr  Hope  of  Fenton  Bams,  Mr 
Smith  of  Whittinghame,  Mr  Purvis  of  Newhouse,  Mr  Law, 
and  Mr  Wilson.  These  are  the  six  witnesses  who  spoke  to 
the  question  of  value  for  the  pursuer.  Their  estimates,  as 
might  be  expected,  differ  somewhat.  It  would  be  extra- 
or£nary  indeed  if  they  all  agreed.  But  they  substantially 
agree  in  this,  that  in  1859,  looking  to  the  wnole  history  of 
the  farm,  looking  to  the  state  of  these  fields,  that  the  net 
profit  off  100  acres  of  potatoes  (or  97  acres)  would  produce 
a  very  large  sum.  The  figures,  I  think,  in  themselves,  are 
these  (I  drop  the  shillings  and  pence)  :  The  pursuer  himself 
made  the  net  profit  c£>1507,  Mr  Hope  ^1428,  Mr  Smith  the 
same  as  Mr  Hope.  It  was  explained  to  you  by  both  these 
witnesses  that  chey  made  their  examination  together,  and 
then  made  up  notes  separately,  and  they  found  that  they 
almost  entirely  agreed,  so  that  they  came  to  the  same  figure, 
Mr  Purvis  ,^2000,  Mr  Law  jei457,  Mr  Wilson  ^1522  ;  the 
lowest  estimate  being  that  of  Messrs  Hope  and  Smith.  I  am 
not  quite  sure  if  I  can  tell  in  so  many  words  the  names  and 
the  amounts  given  by  the  witnesses  for  the  defender,  because 
they  went  upon  a  different  principle — many  of  them  refusing 
to  give  any  estimate  at  all,  on  the  ground  that  there  would 
be  no  profit  at  all,  and  bringing  out  nothing,  or  less  than 
nothing.  In  cross-examination  some  of  them  brought  out 
one  amount  of  loss  and  some  another. 

SdicUor-Oeneral. — They  all  gave  their  particulars  in  cross. 
Mr  Hume  brought  out  a  loss  of  jPS  :  1  : 1 1  per  acre,  and 
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Mr  GiSatd,   John  and  Adam  Curror  jPI  :  5 : 8  per  acre.    The  lowest  was 

for  Purtner.    ^gy^  ^j  ^^^  Whest  ^209  of  profit. 

Mr  GifoTcL— Yon  have  a  very  striking  contrast  between 
the  witnesses  for  the  one  and  the  witnesses  for  the  other. 
One  of  the  defender's  witnesses,  Mr  Bryden  Monteith,  ad- 
mitted that  if  he  did  not  use  a  particular  kind  of  police 
manure,  but  substituted  artificial  manure,  it  would  bring  out 
a  profit,  as  I  calculated  at  the  time,  of  somewhere  about 
£4^0. 

SoUcitoT'Oeneral. — No,  that  was  Andrew  Howden,  and 
his  profit,  as  brought  out,  was  exactly  j?298. 

Mr  Clifford. — l^w,  how  are  you  to  deal  with  evidence  so  con- 
flicting as  this  ?  There  are  various  elements  to  be  eliminated 
from  tne  conflict.  In  the  first  place,  then,  we  shall  see  how 
we  come  to  this  conflict,,  and  how  you  are  to  deal  with  it. 
Now,  I  think,  there  is  a  vast  contrast  between  all  the  wit- 
nesses for  the  pursuer  and  all  the  witnesses  for  the  defender ; 
that  the  witnesses  for  the  pursuer  take  97  acres,  taking  the 
full  quantity,  as  the  quantity  from  which  the  pursuer  could 
have  got  his  crop  of  potatoes  from  these  fields.  In  the  fields 
in  question  *there  are  105*94  acres — that  is  to  say,  106  acres ; 
but  it  is  said  that  part  of  these  are  braes  that  cannot  be 
cultivated,  and  the  soil  of  the  fields  being  of  different  quality. 
In  this  way  the  witnesses  for  the  defender  make  a  distinction — 
some  bringing  down  the  acreage  to  a  very  large  extent,  and 
some  bringing  it  down  in  the  lowest  degree.  Now,  I  submit  to 
you  that  upou  that  part  of  it  you  are  to  deal  with  the  conflict  of 
evidence  vourselves  thus : — ^The  pursuer  savs  he  could  have 
cultivatea  these  braes,  as  they  are  called  ;  all  of  tJiem,  except 
a  small  portion  of  one  of  the  fields,  was  under  the  plougn. 
The  witnesses  for  the  defender  saying  that  they  coula  not  be 
well  or  profitably  cultivated,  is  just  a  difference  of  opinion 
between  them  and  the  witnesses  for  the  pursuer.  And  are 
you  to  take  it  at  the  defender's  hand,  if  once  you  reach  the 
point  to  which  I  think  I  have  brought  you,  that  the  defender 
nad  no  right  to  prevent  the  pursuer  from  attempting  to  take 
tiie  crop,  or  that  he  could  not  have  taken  a  good  one.  I 
submit^  therefore,  that  aU  the  estimates  of  the  defender's 
witnesses  must  be  increased  by  the  difference  which  they 
make  between  the  amount  they  have  alleged  and  the  value 
of  97  acres.    But  then,  in  the  next  place,  a  £Btr  more  im- 

Sortant  observation  occurs  here.  All  the  witnesses  for  the 
efender  say  that  this  was  very  bad  potato  land.  The  wit- 
nesses for  the  pursuer  say  it  was  mir  potato  land.  Now, 
upon  that  point,  you  must  deal  with  the  conflict  of  evidence, 
and  I  think  you  will  not  have  much  difficulty  in  dealing 
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wiA  it^  and  in  coming  to  the  view  submitted  by  the  wit-  Mr  Gifford, 

nesses  for  the  pursuer  as  the  more  fair,  the  more  reasonable       ^t^^^w- 

one.    Now,  the  value  of  the  land  is  pretty  well  ascertained 

— the  present  rent  is  upwards  of  j?900  over-head  ;  and  we 

had  from  Mr  Clark,  the  present  tenant,  the  valuation  which 

he  put  upon  these  fields.    But  we  have  got  very  excellent 

valuations  from  others  of  each  field  made  at  the  time.    You 

remember  the  witness  Mr  Herriot,  who  went  to  the  fields 

with  the  plan  in  his  hand,  made  a  valuation  in  each  field, 

and  put  a  sum  upon  each  field,  the  sums  differing  from  20s. 

to  40s.    Now,  take  along  with  you  that  Mr  Hope  of  Fenton 

Bams  pays  only  about  J^2  an  acre  for  his  farm,  and  that  he 

describes  these  fields  as  from  7s.  6d.  to  10s.  worse  than  hb 

own,  and  you  will  remember  that  his  evidence  was  confirmed 

by  Mr  Smith.     I  think,  then,  the  result  is,  that  these  four 

fields,  though  not  the  very  finest  land  for  potatoes,  were  yet 

fair  potato  land,  from  which  a  fair  crop  of  potatoes  might  be 

grown.    Now,  you  see  what  a  difference  that  will  itself  make 

upon  the  two  sets  of  valuators  before  you  ;  the  land  by  the 

one  is  treated  as  bad  potato  land,  and  unfit  to  produce 

potatoes,  from  which  no  potatoes  should  be  grown  ;  by  the 

other,  as  &ir  potato  soil.      You  must  mdge  of  that.     But 

although  Mr  Miller,  as  a  rule,  did  not  take  any  considerable 

quantity  of  potatoes  fiY>m  his  farm — ^he  was  not  a  potato 

ffrower — ^the  fiill  value   of  potatoes,  as  a  crop,  has   only 

been    of   late  years  experienced  by   even  those  in   East 

Lothian.    Yet  every  year  he  did  lift  from  his  land  a  small 

Eortion  of  potatoes  for  his  own  and  his  hinds'  use.  Every 
ind,  it  was  explained,  had  a  third  of  an  acre,  and  that  was 
raised  every  year,  besides  a  quantity  for  the  family.  And 
what  was  Mr  Miller's  produce?  What  did  he  get  from 
the  &rm  itself  as  the  product  of  the  potatoes?  Now, 
his  evidence  is  imcontradicted,  and  he  was  the  only  witness 
that  could  be  brought  to  speak  to  that  He  managed  his 
own  fitrm  himself,  and  he  explained  that  every  year  he 
had  4  or  5  acres  in  potatoes,  and  that  he  never  had  less 
than  40  bolls  an  acre.  From  two  of  the  fields  in  ques- 
tion he  had  that  product — from  Closehead  in  1855,  and  from 
Hempy  Shot  in  1857 — not  less  than  40  bolls  an  acre.  He 
had  at  one  time  1 2  acres  in  potatoes  from  another  part  of  the 
fiirm,  which  were  sold  at  .jP16  an  acre,  but  he  comd  not  tell 
the  exact  quantity  of  them,  because  he  had  not  lifted  them 
himself,  as  they  were  sold  on  the  ground.  But  all  the 
experience  Mr  Miller  had  on  the  fsLrm — and  it  was  the  ex- 
perience of  every  year — ^he  never  got  less  than  40  bolls  an 
acre.    StiU  further,  in  that  very  year,  Mr  Miller  had  from  a 
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Mr  Gifford,   neighbouring  field — ^Cromwellhall — a  crop  of  potatoes  wlfere 
for  Pursuer,   j^^  j^^^  qq  j^^jj^  ^^  ^^^^  ^^^  ^j^^^  without  manure  at  all. 

And  you  beard,  from  tbe  explanation  he  gave  to  you,  that 
that  field  was  in  a  very  unfavourable  position,  being  sur- 
rounded by  trees.  So  that  I  think  you  have  fair  and  reliable 
evidence — ^and  the  only  kind  you  could  expect — that  this 
land,  though  it  is  not  said  to  be  the  very  finest  land  for 
potatoes,  is  yet  land  from  which  a  fair  crop  of  potatoes  mi^ht 
have  been  got ;  and  thus  you  get  one  element  of  distinction 
between  the  two  classes  of  witnesses.  But  further,  the  state 
in  which  this  farm  had  been  cultivated  is  extremely  important, 
— the  state  in  which  it  was  cultivated  during  the  whole  course 
of  the  lease.  We  have  it  admitted — the  landlord's  own 
statement  I  am  taking  it  bom^  and  which  was  admitted  to  be 
substantially  correct — that  the  four  parks  with  which  you 
are  familiar  stood  thus : — Closehead  rark,  during  the  twenty 
years  before  the  twenty-first  crop,  had  been  ten  years  in  grass ; 
Backhill  Park,  during  the  same  twenty  years,  had  been 
nine  years  in  grass ;  Wilk  Park,  during  the  same  twenty 
years,  had  been  ten  years  in  grass :  and  Hempy  Shot,  during 
the  same  twenty  years,  had  been  seven  years  in  grass. 
Now,  if  this  was  the  state — 

Lord  Kvrdoch, — ^These  were  at  difterent  times,  I  suppose  ? 

Mr  Oifford.-^YeSy  at  different  times,  but  in  the  course  of 
twenty  years. 

SoUcitor-Oeneral. — ^They  were  only  in  grass,  as  required  by 
the  five-shift  rotation. 

Mr  Oiford. — Indeed,  they  were  not ;  but  these  particular 
fields  were  more  in  grass  than  they  would  have  been  if  the 
whole  &rm  had  been  cultivated  under  the  six-shift ;  because 
Closehead,  during  ten  years  out  of  twenty,  was  in  grass  ;  that 
is  more  than  any  shift  that  has  been  spoken  of.  The  rest 
was  in  fallow  or  white  crop,  and  so  they  bad  been  accumulating, 
so  to  speak,  materials  for  a  potato  ci*op  during  the  course  of 
this  lease;  because  I  think  it  was  hurdly  disputed  tiiat 
potatoes  grown  not  only  after  grass,  but  from  land  which  no 
potatoes  had  been  taken  from  before,  always  produce  better 
crops;  ay,  even  from  very  poor  land,  as  some  of  the  wit- 
nesses explained,  very  heavy  crops  of  potatoes  have  been 
produced  under  &vourable  circumstances.  I  think  these 
fields  were  under  favourable  circumstances  for  producing 
from  them  a  crop  of  potatoes  in  that  year.  I  think  this  is  a 
very  material  consideration  for  you,  m  contrasting  the  evi- 
dence of  the  pursuer's  witnesses  with  that  of  the  defender's 
witnesses;  and  keeping  in  mind  that  all  the  defender's 
witnesses,  without  exception,  said  that  with  the  six-shifi 
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course,  taking  potatoes  at  all  was  against  the  rules  of  good   ^^  Gifibrd, 

husbandry,  ana  against  the  good  cropping  of  the  land,  and  '^'  1*»J«^«'-  j 

was  not  permitted  by  the  lease  ;  that  is  to  say,  thej  all  came  ! 

here   with  this  opinion — I  don't  dispute   out  it  was  an  | 

honestly  entertained  opinion — that  the  crop  could  not  be 

taken  by  anybody  consistently  with  the  terms  of  the  lease  I 

and  the  rules  of  good  husbandry.     Now,  don't  you  see  how 

that  poisons  the  mind  of  a  witness.    In  that  way  he  looks  at 

it  as  an  ille^  thin^,  and  he  says  you  can't  proceed  to  do 

that  which  is  illegal.     ^  I  can't  apply  my  mind  to  give  any 

*  sum  at  all ;  it  is  out  of  the  question  that  such  a  thin^  should 

'  be  allowed  to  be  done:'  I  think  that  was  the  position  in 

which  all  the  witnesses  for  the  defender  stood.    They  say — 

Oh,  it  is  a  very  bad  thing,  that  would  run  out  the  land ; 

because  they  felt — ^and  were  honest  enough  in  forming  their 

opinion — that  they  were  of  opinion  that  it  was  a  thoroughly 

unjustifiable  thing,  against  the  rules  of  good  husbandry,  bad  ' 

for  the  tenant,  bad  for  the  land,  bad  for  the  landlord.    Now, 

can  you  rely  upon  evidence  like  that,  in  contradistinction  to 

the  evidence  of  people  who  were  of  opinion — equally  honestly, 

equally  fairly,  equally  conclusively,  and  upon  equal  grounds — 

that  it  was  a  legitimate  and  proper  act,  and  that  you  have 

this  difference  to  add  to  the  one  s  scale  against  the  other, 

that  by  the  final  judgment  between  the  pursuer  and  defender, 

the  pursuer  has  had  his  right  determined  to  do  that  which 

all  these  parties  say  was  illegal  and  out  of  the  question. 

Now,  you  see  that  goes  far  to  explain  the  difference  in  any 

mere  valuations  or  estimates  between  the  parties,  who  appear 

as  witnesses  for  the  pursuer  and  defender  respectively.    But, 

Sentlemen,  there  is  more  in  it ;  for  the  grand  consideration  of 
ifference  which  arises  between  them,  besides  shewing  this 
difference  in  part  of  estimate,  reveals  this,  that  all  the  wit- 
nesses for  the  defender,  without  exception,  put  an  enoimous 
sum  down  for  manuring  the  crop  of  potatoes;  and  the 
difference  between  them  was  principally  because  this  is  by 
far  the  largest  item  of  their  estimate — the  amoimt  of  manure 
which  they  respectively  allow.  Well,  if  that  had  stood  by 
itself,  there  would  just  have  been  a  conflict  of  evidence  as  to 
how  much  manure  was  needed,  and  you  would  have  had 
difficulty  in  dealing  with  it  But  then,  in  cross-examination, 
there  was  one  of  the  defender's  witnesses  who  was  obliged  to 
admit  that  the  manure  which  he  gave  was  the  manure  for  at 
least  two  and  sometimes  for  three  crops — ^always  for  two  crops, 
because  the  white  crop  that  came  after  the  potatoes,  according 
to  the  course  of  management  pursued  by  this  witness,  never 
got  any  manure  at  all.     Now,  this  makes  a  great  difference, 


312 

Mr  Gifford,  and  would  make  an  addition  to  the  estimates  of  many  of  the 
for  Purroer.  ^^nesses  of  ^8700  or  1^800  itself— this  question  of  manure. 
Then,  it  is  trae  that  many  of  these  witnesses  for  the  defender 
said  that  they  did  not  think  a  good  crop  of  potatoes  could 
be  reared  with  artificial  manure  alone ;  that  they  did  reauire 
that  heavy  manure  to  crop  the  land  in  which  he  should  nave 
grown  white  crop  afterwards  without  manure  at  all,  and  they 
proceeded  to  crop  it  with  only  an  additional  proportion  of 
manure  instead  of  a  fiill  allowance.  But  then,  when  tested, 
all  of  them  said — all  of  them,  I  think,  except  Mr  Dickson 
(and  he  said  he  had  experimented) — that  their  practice  was 
not  to  do  without  farm-yard  manure  or  police  manure — ^they 
did  not  think  it  could  be  done,  and  they  could  not  speak  to 
it.  Now,  in  opposition  to  that,  you  have  the  undivided  and 
unanimous  opmion  of  all  the  witnesses  for  the  pursuer,  that 
it  is  quite  possible  in  regard  to  these  fields,  ana  in  general, 
to  raise  a  crop  of  potatoes  with  artificial  manure  alone.  That 
question  only  applies,  however,  you  remember — ^for  this  is  a 
point  also  explaining  in  some  degree  the  difference  between 
the  two  classes  of  witnesses  about  the  artificial  manure  being 
the  sole  manure  employed  in  raising  the  crop — it  only  applies 
to  69  acres  ;  for  as  to  the  28  acres,  they  were  manured  with 
farm-jard  manure  the  year  before,  and  were  ready  for  top 
dressmg  with  additional  manure,  to  make  them  ready  for  the 

Fotato  crop.  Now,  many  of  the  witnesses  for  the  defender, 
rather  think  most  of  them,  left  that  out  of  view ;  they 
calculated  the  manure  for  the  whole  quantity,  and  calculated 
£Etrm-yard  or  town  manure  as  required  for  the  whole  quantity 
l^t  was  to  be  taken  in  a  crop  ot  potatoes. 

Now,  gentlemen,  these,  I  tnink,  are  the  leading  differences 
between  the  two  classes  of  valuators;  and  it  is  veiy  important 
for  you  to  see  those  differences,  because  it  enables  you,  I 
think,  easily  and  conclusively,  to  reconcile  the  testimony 
practically.  You  have  only  to  make  allowance  in  that  way 
tor  the  difference  in  those  circumstances  which  I  have  men* 
tioned,  and  you  will  find  that  the  evidence  of  the  defender's 
witnesses,  if  these  things  are  allowed  for,  would  come  up  to 
that  of  the  pursuer'^s.  None  of  the  parties  consider  this 
as  first-class  potato  land.  You  heard  from  various  wit- 
nesses a  description  of  the  crops  grown,  and  the  produce,  from 
very  inferior  land — 60  boUs,  and  even  a  larger  quantity,  not 
being  uncommon.  The  lowest  valuation,  which  is  next  to 
that  of  the  pursuer,  is  that  of  Messrs  Hope  and  Smith.  They 
only  give  27  bolls  large,  and  8  bolls  small,  being  35  bolls 
per  acre.  That  is  surely  a  very  moderate  allowance;  and 
although  that  is  brought  down  by  some  of  the  defender's 


313 

witaaesses,  the  estimate  also  of  this  difference  is  folly  ac-  Mr  Giffbrf, 
counted  for — easily  accounted  for — ^by  the  views  with  which 
the  parties  came  up  to  give  their  evidence  here.  G^tlemen, 
it  is  very  easy — I  thiii^  you  must  have  known  in  your  own 
experience  how  easy — ^to  get  a  low  valuation  about  any  par- 
ticular thing.  You  have  only  to  go  to  persons  who  have 
been  unsuccessfol  in  that  particular  walk;  and  get  a  suffi- 
ciently large  number  of  persons,  take  their  estimates,  and 
then  select  the  smallest  ot  them,  and  brine;  them  forward  as 
pattern  witnesses,  and  you  get  the  sum  reduced  easily.  It  is 
one  thing  to  do  that;  it  is  a  somewhat  different  thing  to  get 
witnesses  informed  on  a  subject  to  give  a  very  large  addition, 
although  that  may  be  cut  down  too.    In  a  case  of  this  kind,  ' 

where  the  question  is  with  r^ard  to  the  produce  of  different 
fields,  farmers  must  come  with  their  experience,  knowing 
the  things ;  and  they  did  it  here,  and  visited  the  farm.  1 
think  you  cannot  ask  better  testimony  than  that.  Look  to 
the  evidence  of  Mr  Hope.  He  says  in  this  very  year  that  he 
had  grown  potatoes  himself  in  two  fields  after^iing  twenty 
years  in  grass;  one  of  them  woi'se  than  Mr  Miller's,  and  the 
other  about  equal;  and  they  yielded  a  crop  of  32  bolls  per 
imperial  acre,  and  he  got  17s.  per  boll  for  them.  Now,  can 
you  have  better  evidence  than  tiiat  He  is  in  the  district,  he 
saw  the  fields,  knows  that  the  soil  is  fitted  for  potatoes.  He 
had  his  own  fields  in  potatoes  that  year — one  worse  and 
one  eaual  to  Mr  Miller's;  and  it  is  upon  that  that  he  based 
his  calculations.  Now,  is  it  any  answer  to  that  to  bring 
forward  another  man  who  failea  to  raise  a  crop  of  pota- 
toes that  year,  or  who  had  not  a  good  crop !  And  are  you 
entitled  to  say  that  Mr  Miller  would  have  failed  to  raise  the 
crop  of  potatoes  which  Mr  Hope  and  Mr  Smith  and  the  other 
witnesses  say  he  could  have  raised  i  And  that  leads  me  to 
observe  that  potatoes  are  a  precarious  crop.  We  might  have 
made  a  good  thing  of  it,  or  we  might  have  made  a  bad  thing 
of  it,  or  we  might  have  foiled  altogether.  Gentlemen,  Mr 
Hunter  has  illegally  turned  us  out  of  our  land;  and  it  is 
in  his  mouth  to  say — '  Oh !  I  have  done  you  a  good  turn. 
*  You  are  far  better  out  than  in.  I  know  tne  taking 
'  of  them  would  have  been  ruinous  to  you.'  Suppose 
one  of  you,  gentlemen,  turned  out  of  your  shop,  and 
made  to  do  without  a  shop  for  two  or  three  years,  and 
then  when  you  claim  damages,  after  paying  your  rent,  the 
incoming  tenant  is  put  into  the  box,  and  he  has  become 
bankrupt,  and  vou  are  told — '  Oh !  if  you  had  gone  on,  you 
'  would  have  become  bankrupt  too.'  That  is  the  kind  of 
case  which  is  bolstered  up  by  this  defender.    He  says— '  I 
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had  no  right  to  do  that.  I  think  I  had  a  right,  but  I  was 
wrong.  But  still  it  was  not  a  wrongous  act.  The  gentle- 
men of  the  jury  won't  hold  that  I  was  wrong.  I  pocketed 
the  rent,  every  fsuthing  of  it,  and  it  is  not  repaid.  No,  no, 
it  is  all  safe  and  snug.'  And  now,  when  he  is  turned  out  of 
his  farm  he  is  told — *  Oh !  you  are  a  wretched  fermer.  You  were 
going  on  cultivating  against  the  rules  of  good  husbandry. 
You  would  have  got  tubers,  but  not  potatoes.  They  would 
have  been  most  nauseous  things  that  you  could  not  eat. 
Mr  Clark  told  you  that  he  eave  them  to  the  pigs.  You 
ought  to  be  very  much  obliged  to  me,  you  unthanKful  fellow. 
What  are  you  coming  here  seeking  damages  for  V  That  is 
the  kind  of  case  which  the  landlord  makes.  Now,  you  won't 
take  that  o^  his  hand.  You  won't  permit  the  landlord  to  make 
up  a  case  like  that,  about  precarious .  crops,  after  Mr  Miller 
was  willing  to  take  the  risk  of  that.  You  are  not  by  any 
means  to  deprive  him  of  ^is  chance  of  getting  his  money 
back.  It  was  a  chance.  It  might  be  it  would  have  turned 
out  a  bad  year ;  but  you  have  got  that  evidence  from  gentle- 
that  there  was  no  disease  that  year,  that  it  was  a 
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fair  year  for  potatoes.  Most  of  the  witnesses  said  that; 
and  only  one  of  the  defender''s  witnesses  said  it  was  an 
average  year,  and  it  was  not  so  in  1860.  That  prices  were 
good  that  year  is  abundantly  proved  by  the  potato  merchant 
from  Dunbar.  No  doubt  some  Edinburgh  merchants  got 
somewhat  less  prices  than  the  Dunbar  merchant ;  but  it  is  a 
Dunbar  question,  and  it  is  from  Dunbar  you  are  to  take  the 
prices ;  and  the  estimates  made  by  the  pursuer's  witnesses 
are  estimates  founded  upon  the  Dunbar  market  The  thing 
is  of  slight  difference  to  us,  but  it  might  have  turned  out 
diflferently.     *  I  have  prevented  you  from  sailing  your  ship  ; 

*  I  have  prevented  you  from  sending  your  cargo  abroad ;  the 

*  ship  might  have  been  wrecked ;  you  were  not  going  to  insure, 
'  and  it  was  a  tremendous  hurricane  that  night  and  the  vessel 
*•  might  have  been  lost ;  therefore  you  are  not  to  get  damages.^ 
— Such  is  the  only  answer  which  the  landlord  could  make  to 
the  fair  and  reasonable  demand  of  his  tenant.  Mr  Miller 
himself  was  put  into  the  box  and  every  explanation  was  got 
from  him ;  he  was  subjected  to  a  most  tnorough,  a  most 
searching,  a  most  severe  cross-examination.  No  man  can 
examine  better  than  the  Solicitor  General — ^you  must  have 
seen  that  long  ago — and  if  there  had  been  anything  unfair  in 
his  evidence,  it  would  have  been  turned  out  and  displayed 
before  you.  Well,  did  he  not  give  a  fair,  honest,  and  satis* 
factory  statement!  Did  he  not  state  that  he  intended  to 
take  that  100  acres  in  potatoes,  and  that  he  had  prepared  the 
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land  for  it ;  he  had  made  everything  right  for  it  i    Take  the  ?^^^j^ 
case  of  Hempv  Shot ;  some  question  was  made  about  that.    ^'         ^* 
It  was  said — *  Oh,  you  never  intended  to  take  Hempy  Shot  for 
^  potatoes,  you  sowed  it  down  in  grass  the  year  before :'  and 
witnesses  were  brought  to  say  that  they  never  heard  of  young 
grass  being  ploughed  up  after  being  sown  down  the  year 
before.     Were  any  of  these  gentlemen  equal  to  Mr  Hope  of 
Fenton  Bams !    He  said  it  was  a  very  common  thing ;  you 
^et  feedinc;  in  autumn  and  early  spring,  and  you  don't  put 
m  so  much  grass  seed.     Mr  Miller  produced  the  invoice  of 
the  seeds,  shewing  that  it  was  not  the  ordinary  seeds  sown 
down  with  a  white  crop,  but^a  less  quantity.    And  that  is 
iust  one  of  the  topics  upon  which  a  great  deal  of  time  might 
be  spent  in  ezpiscating.    I  am  not  ^ing  to  detain  you  by 
going  into  all  these  questions.    I  thmk  you  see  alreadv  the 
general  aspect  of  the  case  of  Mr  Miller ;  it  will  only  bring 
out  more  clearly,  and  fully,  and  sensibly,  the  justice  of  the 
pursuer^s  demand  to  insist  in  it     Is  he  not  entitled  to  that 
which  the  lease  gave  him  ?    Mr  Dickson  of  Saughton,  on  the 
Question  being  put  to  him,  said  that  every  tenant  that  has 
tne  chance  takes  every  crop  that  he  can  from  the  farm.    That 
is  quite  just,  and  fair,  and  right.    During  the  long  courae  of  his 
lease,  the  tenant  has  put  thin^  into  the  ground  which  he  could 
never  take  out  of  it,  and  it  is  perfectly  right  and  legitimate 
for  the  tenant  to  take  the  best  waygoing  crop  he  can  at  the 
end  of  his  lease  to  recompense  him.    It  is  said  that  this  is  a 
large  claim  on  the  part  oi  the  tenant.    Although  he  gets  this 
demand  of  ^1 400  for  a  black  crop,  it  would  be  no  more 
profit  than  could  be  expected.    During  a  tenant's  lease  his 
gains  are  accompanied  with  losses  (what  he  gains  one  year 
he  loses  the  next),  and  you  must  make  up  the  good  and  bad 
together ;  you  must  have  the  profit.     Nobody  would  be  a 
tenant  at  ml  if  that  were  not  so.    The  tenant  has  decided  to 
take  a  good  crop  at  the  end  of  his  lease.    Mr  Hope  explained 
to  you  that  you  may  make  a  change  too  soon  after  taking  it. 
He  said  it  is  a  common  thing  for  a  tenant  to  take  a  more 
severe  course  of  cropping  towards  the  end  of  his  lease  than 
at  the  beginning ;  and  other  witnesses  on  both  sides  con- 
curred in  that     Mr  Hope  said  they  generally  take  them 
too  sooiL     Mr  Miller  has  been  rather  late  here,  and  the 
landlord  gets  the  benefit  of  this,  for  he  is  better  with  the  mere 
]  00  acres  taken  in  the  last  year  of  the  lease,  than  if  the 
tenant  had  taken  potatoes  after  potatoes  from  different  parts 
of  the  farm,  which  he  might  have  done,  which  was  quite 
within  the  lease  to  do,  and  which  was  his  right  to  do  it  he 
cliose.     You  see  he  was  not  challenged  by  the  landlord  for 
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Mr  Gifford,   taking  HLOFe  white  crop  in  the  last  year  than  he  had  ever 
for  Pursuer.    Jone  pefore.    He  had  a  right  to  do  that ;  the  landlord  was 
in  no  sense  prejudiced  thereby,  because  his  outgoing  tenant 
got  more  than  he  would  otherwise  have  got    But,  then,  it  is 
me  tenant^s  right    Now  this  is  just  as  much  the  tenants 
right  with  respect  to  the  100  acres  of  black  crop,  as  it  was  to 
ta^e  300  acres  of  white  crop,  and  the  one  is  no  more  startling 
than  the  other ;  it  is  reasonabla    Still  further^  this  is  another 
element,  but  bad  as  it  is,  it  might  have  been  worse,  and  you 
have  made  it  requisite  for  us  to  come  to  the  jury  to  assess  the 
damages  for  being  interdicted.    The  landlord  had  no  right  to 
do  so ;  and  surely  you  must,  ill  a  question  where  doubt  and 
difficulty  are  suggested  as  attendant  upon  the  operations  of  the 
tenant^  have  no  r^ard  to  these  when  the  landlord  has  been 
wrong  throughout,  and  the  tenant  right  throughout,  during  the 
whole  course  of  the  litigation.    It  is  the  landlord  you  must 
blame  for  having  raised  tnis  question,  and  for  having  given  you 
a  conflict  of  evidence  to  deal  with.  What  could  the  tenant  have 
done,  but  take  the  men  whom  he  has  brought  before  you ! 
Mr  Hope  was  not  of  his  selection — the  best  witness  of  the 
county,  no  doubt ; — ^it  was  the  Court  who  selected  him.    He 
was  brought  before  you  rather  as  a  jud^e  than  as  a  witness. 
He  had  been  appointed  by  the  Court  undoubtedly  to  give  in- 
formation regarding  the  rules  of  good  husbandry,  and  it  was 
unjust  to  say  that  ne  had  failed  to  do  so  after  he  should  be 
brought  as  a  witness  here.    He  is  the  lowest  of  all  our  wit- 
nesses, £l4i28  being  the  amount  of  his  valuation.    Tlien, 
a^ain,  there  was  another  argument  connected  with  the  last 
¥ritness — that  he  did  not  visit  the  farm.    That  was  a  poor 
view.     But  isn't  there  a  witness,   Mr  Wilson,  who  went 
through  the  fields  at  that  time  in  reference  to  the  arbitration 
you  heard  of!    Well,  his  estimate  is  ^1582.     Then  there 
was  Mr  Smith,  a  neighbouring  party,  often  on  the  farm.    Mr 
Smith  knew  the  district  well,  and  he  was  often  at  Oldham- 
stocks  villam  going  to  it  through  Mr  Miller's  farm.    And 
just  think  that  there  were  potatoes  grown  on  the  neighbour- 
ing farm  of  Palmerton  to  profit,  and  there  were  potatoes  on 
the  neighbouring  farms  of  Cocklaw  and  Branxton,  and  on  Mr 
MilleFs  field  of  Cromwellhall.    That  is  the  kind  of  evidence 
which  is  presented  in  this  case  for  the  pursuer.     The  defen- 
der, on  the  other  hand,  brought  witnesses  from  Edinburgh, 
a  different  kind  of  district  altogether,  where  much  larger 
quantities  of  manure  are  used,  and  where,  as  I  have  explained 
already,  the  manure  is  not  only  put  on  to  the  extent  of  one» 
half  more,  but  they  all  regarded  potatoes  as  a  preparatory 
crop — not  being  taken  so  much  for  themselves  as  to  make 
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the  land  fitted  for  the  afker-ciop&  Now,  these  are  consddera-  Mr  Giffcod, 
tions  upon  which  I  ask  you  to  give  reasonable,  fiur,  and  '<>' **^"™**'- 
right  damages  or  compensation  to  the  pursuer  for  the  ground 
which  he  has  been  deprived  of.  There  is  iust  one  considera- 
tion more,  and  that  is  the  time  at  which  these  damages  were 
due.  If  Mr  Miller  had  been  allowed  to  enter  to  these  100 
acres,  as  he  ought  to  have  been,  he  would  have  realised  his 
profit  in  the  beginning  of  1860,  and  it  is  now  1865.  What- 
ever sum  you  come  to  must  bear  interest  to  this  date ;  you 
must  give  a  sum  with  a  postponement,  or  a  sum  with 
interest. 

Lord  Kvrdock. — I  am  not  aware  that  interest  is  sent  to 
the  jury  in  this  issua 

Mr  Oifford. — ^If  the  jury  find  that  it  is  due  as  at  a  parti- 
cular date,  that  is  the  same  thing.  I  am  entitled  to  have 
that.  Five  vears' interest  is  a  fourth  of  the  sum  in  issue,  and 
he  ought  to  be  awarded  damages  from  the  time  the  land  was 
detained.  I  don't  add  a  single  word  upon  that,  because  I 
think  that  is  as  plain  as  any  proposition  can  be.  He  must 
get  the  interest  which  would^have  accrued  from  the  time 
when  he  ought  to  have  realised  the  profit,  but  for  the  act  of 
the  other  party.  Now,  these  are  the  observations  which  I 
have  to  submit  I  think  there  is  no  other  topic  that  I-  could 
enlarge  upon.  I  have  not  gone  into  a  great  aeal  of  detail — 
as  to  the  question  about  hay,  and  some  others  of  that  sort — 
for  you  have  nothing  to  do  with  the  question  of  how  a  hay 
crop  was  to  be  taken.  There  has  never  been  a  hay  crop 
taken  from  any  of  these  fields.  You  had  no  question  about 
that.  There  were  other  questions  about  dung  and  straw  sub- 
mitted to  the  Second  Division  for  construing  the  lease ;  but 
that  has  been  done,  and  the  lease  has  been  construed,  and 
its  meaning  fixed  and  ascertained.  I  submit  to  you,  and  to 
bis  Lordship,  that  we  have  nothing  to  do  whatever  as  to  how 
a  hay  crop  might  have  been  taken,  or  as  to  what  is  the  true 
meaning  of  fiftllow,  aad  a  hundred  other  questions  which  have 
occupied  our  time.  I  hope,  by  this  case,  that  I  have  got  a 
great  deal  of  information — ^not  bearing,  however,  upon  the 
questions  which  you  are  to  dispose  of.  There  was  also  a 
question  about  eating  the  nass  in  Hempy  Shot.  Have  we 
anything  to  do  with  that  \  Is  it  anything  because  it  was  let 
to  Whitsunday  ?  The  new  tenant  said  it  was  bad  hay ;  it 
was  never  intended  to  be  good ;  it  was  intended  to  have  been 

Eotatoes.  I  don't  wonder  that  it  was  bare  feeding ;  but  still 
e  got  the  use  of  it,  and  he  did  use  it.  The  material  point 
is,  tnat  Mr  Miller  was  deprived  of  it.  Thus  the  new  tenant 
has  got  the  full  benefit  ot  it,  by  Mr  Miller's  not  having  taken 
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Mr  Gifford,  that  potato  crop.  A  great  deal  more  has  been  said  about 
forPureuer.  pQ^^toes  being  a  scourging  crop,  and  that  the  tenant  was 
not  entitled  to  scourge  the  land.  Well,  that  is  a  ques- 
tion which  has  been  decided  in  Mr  Miller's  favour.  The 
value  of  that  land  the  landlord  pocketed,  or  his  incoming 
tenant ;  the  tenant  would  increase  his  offer  looking  to 
that.  Some  of  them  spoke  of  the  fields  being  worth  <f  500 
or  d£^300  at  the  time.  But  that  is  not  the  vcJue  of  them  to 
Mr  Miller. 

Solicitor-Oeneral, — You  surely  don^t  say  that  he  agreed  to 
give  £5  an  acre. 

Mr  Clifford, — It  is  in  evidence,  and  I  am  construing  the 
evidence.  I  think  I  have  said  enough,  and  I  sit  down  with 
great  confidence,  believing  that  upon  a  fair  view  of  the  cir- 
cumstances of  this  case,  you  will  give  Mr  Miller  the  fair  and 
honest  compensation  to  which  he  is  entitled,  by  being  de- 
prived of  that  100  acres  of  black  crop.  J&1400  is  the  lowest 
sum  of  damages  which  is  subject  to  your  modification,  and  I 
submit  to  you  that  a  very  little  modification  ought  to  suffice. 
The  tenant  has  been  improperly  interdicted,  and  therefore  I 
ask  at  your  hands  a  verdict  in  his  favour,  with  damages  to 
tho  extent  which  he  has  proved  and  instructed  by  the  wit- 
nesses which  he  has  produced. 


Sol -General,       SolddtoT'Oenerol, — [The  reporter  was  accidentally  pre- 
for  Defender.  vented  toMng  down  a  short  part  of  the  opening  of  the 

Solidtor-Oeneral's  speech.] 

In  the  case  of  Moir  v.  Hunter^  what  the  Court  decided 
was,  that  the  application  ought  never  to  have  been  granted; 
but  that  is  not  a  sufficient  state  of  wrong  to  make  the  pro- 
ceeding a  wrongful  act,  in  the  sense  in  which  that  word  is 
used  in  an  action  of  damages.  Mr  Oifford  gives  this  ex- 
planation of  that  case.  He  says  it  was  flb  interdict  merely  to 
preserve  the  existing  possession.  The  existing  possession ! 
Well,  but  it  prevented  the  gentleman  from  doing  what  he 
was  entitled  to  do,  viz.,  to  ply  his  boats  from  the  shore  to 
the  steamer;  and  the  recal  of  the  interdict  determined  that 
he  ought  not  to  have  been  prevented,  and,  as  Mr  Gifford 
would  use  the  word  '  wrongfully,'  had  been  wrongfully  pre- 
vented during  these  two  years,  and  that  therefore  he  ought 
to  have  his  damages.  Another  case  which  I  mentioned  was 
that  of  Meid  v.  Bruce  (a  very  well-known  case,  and  which  I 
argued  myself),  llth  July  1865,  17  D.,  1100.  The  inter- 
dict tJiere  was  granted  to  stop  the  further  progress  of  a 
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building,  and  it  was  granted.    It  was  applied  for  and  granted  Sol. -General, 

— the  application  being  made,  and  tne  interdict  at  first       i>«^«»der. 

granted,  upon  the  allegation  that  the  proposed  building 

would  be  a  nuisance  to  the  applicant's  property  in  the 

vicinity.    «The  sheriff  of  Perthshire  ^nted  the  interdict 

before  hearing  parties.    It  was  not  an  immaterial  feature  in 

the  case  of  Moir  y.  Uwnter^  or  of  this  case  which  I  now 

mention,  that  the  interdict  was  granted  ex  parte,  that  is, 

upon  the  application  of  one  of  the  parties  without  seeinsf  or 

hearing  the  other,  and  behind  the  back  of  the  other.     Well, 

here  the  sheriff,  when  he  came  to  consider  the  case,  recalled 

the  interdict  which  he  had  so  granted  behind  the  back  of 

the  party  who  was  interdicted;   and  recalled  it  upon  the 

ground  that  it  never  ought  to  have  been  granted.     But  I 

think  this  was  after  the  lapse  of  some  six  months,  and  the 

progress  of  the  work  was  stopped  in  the  meantime.    Then 

the  party  came  with  his  action  of  damages  as  the  pursuer  has 

done  here,  and  said — *  My  building  was  wrongfully  stopped 

'  by  this  interdict,  which,  as  the  Court  determined,  ought 

*  never  to  have  been  granted,  and  ought  never  to  have  been 
'  applied  for.    It  was  thus  wrongfully  stopped,  and  I  am  en- 

*  titled  to  damages.'  The  Lord  Ordinary  threw  out  the  case 
as  one  in  which  there  was  no  statement  of  wrong,  entitling 
the  party  to  damages;  and  he  gives  this  exposition  of  the 
law — although  it  is  fair  to  mention  that  the  Court,  while 
concurring  m  his  judgment,  said,  that  they  did  not  find  it 
necessary  to  endorse  the  law  which  he  had  stated  in  his  rule; 
but  your  Lordship  will  see  instantly  that  they  substantially 
afiirmed  the  same  thing,  although  not  in  the  same  language; 
but  the  language  I  will  now  read,  because  it  appears  to  me  to 
be  expressed  in  a  significant  style,  and  in  a  manner  altogether 
incompatible  mth  their  doctrine  upon  this  subject  The 
Lord  Ordinary  says — *  He  is  not  aware  of  any  authority  to 

*  sustain  an  action  of  dama^  for  wrongous  interdicting, 

*  whatever  may  be  the  pecuniary  loss  of  tne  suffering  party 

*  on  so  bare  a  case  as  the  pursuer  has  set  forth.     Without 

*  going  the  length  of  holding  that  malice  must  be  averred,  as 

*  well  as  want  of  probable  cause,  it  is  conceived  that  want 
'  of  reasonable  and  probable  cause,  amounting  to  mala  fides, 
^  is  necessary  to  sustain  such  an  action.**  And  that  judg- 
ment was  affirmed.  I  think  I  am  quite  correct  when  I  say 
that  the  precise  case,  when  investigated,  came  solely  to  this, 
that  an  interdict  had  been  applied  for  and  granted,  which 
was  ultimately  recalled,  after  hearing  parties  at  the  termina- 
tion of  the  litigation,  as  an  interdict  which  ought  never  to 
have  been  granted  at  all.    Now,  I  am  just  going  to  mention  to 


320 

SoL-Gene»l,  your  Lordship,  and  perhaps  your  Lordship  will  permit  me  in 

for  Defender,  connection  With  this  matter,  and  in  answer  to  the  cases  re- 

Brodiev. Tonoff,  ferred  to  by  Mr  Gifford,  to  notice  the  opinions  in  one  case: 

13*0.^787!"*'    It  was  the  case  in  which  a  man'^s  ftmds  had  been  tied  up  for 

a  long  period  by  arrestment,  upon  the  dependence  of  an 

action,  which  was  decided  to  be  unfounded.    Lord  Cockbum 

says — *  The  tendency  of  the  rule,  which  I  conceive  to  be  now 

«  the  rule  of  law  upon  this  point,  is,  that  an  honest  appeal  to 

'  the  courts  of  the  country  must  receive  protection.    1  think, 

'  therefore,  that  a  party  is  not  liable  in  damages  for  an  in- 

*  juiT  alleged  to  have  been  inflicted  through  a  Court  of  Justice, 
'  unless  it  be  averred  and  proved  that  he  acted  with  malice 
*•  and  without  probable  cause/  And  to  that  opinion  the 
Lord  Justice-Clerk  in  terms  adhered,  and  gave  m  his  con* 
currence;  and  it  is  the  judgment  of  the  Court — ^the  pursuer 
being  allowed  to  add  the  words  'maliciously  and  without 
'  probable  cause/  Now,  there  is  only  one  other  case,  and  it 
is  one  bearing  upon  this  subject  It  is  the  case  of  WoUhekker 
V.  The  Northern  Agricultural  Company,  20th  Dec.  1862, 
1  Macpherson,  211.  That  was  the  case  of  the  arrestment  of 
a  ship,  whereby  a  party  was  prevented  bjr  arrestment  from 
using  his  ship.  He  was  kept  with  his  ship,  useless,  in  this 
country  for  a  year.  The  ship  was  lying  fallow  in  the  harbour 
of  Aberdeen.  I  may  read  this  passage  m  the  opinion  of  the 
present  Lord  Justice-Clerk,  in  which,  I  think,  he  correctly — 
according  to  the  distinction  which  I  think  is  quite  intelligible, 
however  little  one  may  concur  in  it — ^lays  down  the  law  as  it 
is  established,  applicaole  to  cases  of  interdict. "  That  was  only 
a  case  of  arrestment,  used  in  the  dependence  of  the  action. 
Here  is  what  he  says  about  cases  of  interdict,  granted  upon 
the  direct  application  of  one  of  the  parties  to  the  Court : — 

*  The  rule ' — ^that  is  the  rule  applicable  to  arrestment  upon 
the  dependence — ^  does  not  hold  in  these  cases  where  a  party 
*'  applies  to  a  court  for  some  special  diligence  or  remedy,  ana 
'  re(]|^uires  to  make  a  statement  or  representation  to  the  court, 

*  to  induce  the  court  to  give  him  the  requisite  authority,  as 
*•  in  the  cases  of  interdict,  landlord's  sequestrations,  and 
'  warrants  against  parties  in  meditatione  fugcB.  In  such 
*•  cases  the  applicant  must  be  answerable.'  Observe,  gentle- 
men, what  follows,  for  this  is  very  much  within  your  province : 
— *  In  such  cases' — that  is,  where  parties  make  application 
to  the  Court  of  Session  for  interdict,  of  course  stating  the 
circumstances  in  which  he  makes  the  application,  and  asks 
the  inference  of  the  Court — '  In  such  cases  the  applicant 

*  must  be  answerable  for  the  truth  of  the  statement  on  the 
'  faith  of  which  he  obtains  the  warrant — whether  that  state- 
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'  ment  was  made  in  good  faith,  or  in  bad  faith ;  if  it  was  Sol.  -General, 

*  inconsistent  with  fact,  and  unjustifiable,  he  must  be  answer-  'o""  ^^«°«^®''- 

*  able  for  the  consequences.^  flow,  your  Lordship  and  gentle- 
men, I  think  we  have  heard  the  rule  capable  of  being  stated 
and  understood  and  acted  upon.  When  a  party  applies  to  a 
Court  of  Justice  for  an  interdict,  or  any  diligence  of  that 
sort,  he  must  state  his  case,  and  if  he  states  his  case  untruly 
— nay,  I  would  go  the  length  of  saying  if  he  colours  or 
exaggerates  unduly,  he  shall  be  responsible ;  he  is  then 

'  guilty  of  wrong.  Further,  and  I  would  include  this  within 
the  rule,  if  there  is  anything  to  indicate,  or  I  ought  rather  to 
sajr,  to  satisfy  the  jury  or  satisfy  the  Court,  if  the  Court  were 
to  judge  of  the  matter,  that  the  application  was  made  in  bad 
faith.  I  should  say  there  again,  according  to  the  rule,  the 
conduct  of  the  party  was  wrongfiil  in  the  sense  in  which  that 
word  is  used  in  this  issue — in  the  sense  in  which  it  always 
must  be  used  in  an  action  of  damages.  The  reason  why  the 
Court  did  not  hold  the  application  for  interdict  in  the  case 
of  Moi/r  V.  Hunter  to  oe  wrongful,  was,  that  there  was 
nothing  untrue,  nothing  overcoloured  or  exaggerated  in  the 
statement  with  which  the  appUcatipn  was  brought  to  the 
Court,  and  upon  which  the  Court  saw  fit  to  grant  the  interdict. 
The  Court  proceeded  upon  the  same  ground  in  each  of  the 
cases  to  which  I  have  referred — ^upon  a  true  statement,  and 
that  it  was  made  in  good  faith  ;  it  was  made  with  probable 
grounds,  and  although  the  party  turned  out  ultimately  to  be 
m  the  wrong,  it  was  nevertheless  an  honest  appeal  bv  him  to 
a  Court  of  Justice,  upon  a  true  statement  of  facts,  ana  without 
anything  which  could  be  characterised  as  bad  faith  in  his 
conduct.  Now,  gentlemen,  I  think  we  are  seeing  more  light 
now,  both  in  the  law  and  in  the  sense  of  the  thing,  in  the 
meaning  of  the  word  '  wrongful  ^  as  it  is  put  to  you  in  this 
question.  The  Court,  in  directing  this  issue  to  be  submitted 
to  you,  did  not  ask  you  to  affirm,  by  affirming  the  word 

*  wrongful,^  that  such  and  such  judgments  had  been  pro- 
nounced by  the  Court  of  Session  ana  the  House  of  Lords. 
That  was  not  the  controversy  between  the  parties  ;  the  parties 
were  not  at  issue  upon  that  question.  No  Court  of  Justice 
in  the  world  ever  sent  it  to  a  jury  to  determine  whether  such 
a  judgment  had  been  pronounced  by  itself.  The  parties  did 
not  aiffer  about  that ;  but,  says  my  friend  Mr  GifFord,  all 
that  you  require  to  be  satisfied  with  in  order  to  affirm  that 
this  act  was  wron^l,  is  that -that  judgment  was  pronounced 
by  the  Court  and  by  the  House  of  Lords.  Now,  that  is  ex- 
travagant. The  word  *  wrongful '.  was  made  to  apply  to 
something  quite  different ;  it  was  whether  there  was  anything 
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SoL-Oflnesrai,  wiotiff  in  Mr  Hunter's  conduct — whether  you  can  blame  him 
for  Defend*,  fo,  ^^^^  ^^^-^^  untrue-whether  you  can  blame  him  for 

colouring  or  exaj^geratin^  anything — ^whether  you  con  accuse 
him  of  a  want  of  good  faith  in  any  one  step  that  he  took.    If 
you  cannot  do  that,  and  can  say  no  more  with  respect  to 
'  wrongful  ^  than  that  such  and  such  judgments  had  been 
pronounced  by  the  Court  of  Session  or  by  the  House  of 
Lords,  then  I  ask  you  upon  the  law  of  the  case,  and,  what 
is  as  much  to  the  purpose,  and  quite  in  harmony  and  in 
accordance  with  the  law,  upon  the  reason  and  good  sense 
of  the   thing,   not  to   affirm,  but  to   negative  the  word 
*•  wrongful '  as  it  is  put  in  this  question.     Now,  gentle- 
men, I  think  we  are  in    a   condition    to   approach  the 
consideration  of  the  case  itself,  for  I  entirely  admit  that 
it  is  for  jrou  to  say — that  it  is  within  your  province  to  say— 
whether  in  the  sense  in  which  I  have  spo&en  of  the  word 
*  wrongful '  (I  hope  quite  intelligibly  to  you)  Mr  Hunter's 
conduct  can  be  characterised  by  that  word.    And  in  order  to 
determine  this,  ^ou  must  of  course  consider,  in  the  iSrst 
instance,  what  it  was  which   he  applied  for  an  interdict 
against ;  what  were  the  circumstances  m  which  he  made  that 
application.    Now,  a  very  few  sentences  will  explain  to  you 
my  view  of  what  these  circumstances  were — the  material 
circumstances  themselves,  and  the  view  which  I  take  of  them. 
As  I  have  alreadv  stated,  the  year  1859  was  the  last  year 
of  the  pursuer  Mr  Miller's  lease  of  his  £Euin ;  and  it  was  also 
Uie  twenty-first  year,  for  he  had  a  twenty-one  years'  leasa 
Well,  Mr  Miller  had  cultivated  the  farm  upon  substantially 
the  fiveKsourse  shift  during  twentv  years  ot  his  lease.    It  is 
stated  that  it  was  varied  onthemrm,  in  some  fields  with 
the  four-course  shift,  but  it  was  substantially  and  principally, 
as  all  our  witnesses  in  reality  say,  the  five-course  shut 
— ^the  only  divergence  in   quantities  being  such    as  was 
rendered  necessary  by  the  size  of  the  various  fields.    The 
five-course  shift,  vou  are  aware,  permits  and  requires  two- 
fifUis  of  the  whole  farm  to  be  m  white  crop,  two-fifths  in 
grass,  and  one-fifth  in  fallow.    Bui  you  quite  understand, 
^d  it  was  explained  to  you,  that  the  division  of  the  farm 
into  fields  is  not  such  as  to  admit  of  an  exact  proportion  of 
everything,  and  therefore  from  10, 1  think,  to  20  per  cent,  or 
a  lai^er  per  centa^e  of  variation  is  not  oomplainea  of.    But 
Mr  Miller,  and  his  &ther,  who  preceded  him  in  the  lease 
(he  succeeded  to  it  on  his  £ftthers  death  about  1841),  culti- 
vated it  upon  the  five-course  shift  down  to  1869,  when  he 
proposed  suddenlv  to  change  it — atiddeTdy  to  chxmge  it  to 
the  six-course  shift,  in  order  that  he  might  have  a  waygoing 
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crop  of  potatoes,  for  he  could  not  have  that  without  changing  f**^iSf °®I*^' 
it  to  the  six-course  shift ;  and  you  will  remember  what  woula  ^'  ^  ^' 
have  been  the  result  of  continmng  the  shift  which  he  had  been 
pursuing.  Now,  I  think  I  may  say,  in  the  first  place,  that 
this  proposal  of  Mr  Miller's  was  unprecedented.  No  man 
ever  proposed  to  do  such  a  thin^  before.  The  evidence  is 
all  one  way  upon  that  subject ;  it  was,  in  every  view  of  it^ 
unprecedented.  Now,  when  a  tenant  in  an  agricultural 
county  so  fetmous  as  East  Lothian,  proposes  to  do  a  thing 
which  is  altogether  unprecedented,  people  are  very  apt  to  be 
startled  by  it.  I  think  the  landlord  is  apt  to  be  startled,  and 
probably  every  one  of  good  sense  who  candidly  applies  his 
mind  to  the  matter  wfll  ^agree  with  Mr  Dickson  when  he 
says,  that  as  factor  or  as  landlord,  he  would  have  advised  or 
himself  applied  for  an  interdict  to  stop  such  an  unprecedented 
thing.  I  tnink  I  may  further  say  oi  it,  without  any  risk  of 
contradiction,  that  to  do  the  thing  proposed  would  have  been 
detrimental  to  the  fiEom;  detrimental  to  the  farm  and  to 
the  legitimate  interest  of  the  landlord,  which  wad  that  the 
&xm  snould  be  continued  in  the  rotation  of  cropping,  which 
I  say  also,  was  alone  suited  to  it — that  there  should  not  be  a 
break  or  dislocation  in  the  last  moment  of  Mr  Miller's  con- 
nection with  it,  to  the  necessary  prejudice  of  the  landlord,  if 
he  was  to  take  the  farm  into  nis  own  hands,  or  of  the 
incoming  tenant,  if  he  were  to  let  it  again.  Now,  gentlemen, 
let  me  consider  the  right  of  this  thing,  the  right  of  the 
matter  or  the  wrong  of  the  matter,  irrespective  of  the  judg- 
ment which  was  pronounced.  Don't  suppose  that  1  am 
going  to  ignore  the  judgment  in  the  view  wnich  I  am  going 
to  submit  to  you  as  to  tne  practical  course  to  be  taken ;  but 
in  the  meantime,  I  think  I  shall  clear  the  way  to  a  just  and 
satisfactory  consideration  of  the  effect  of  the  judgment,  if  we 
determine  in  the  first  instance  what,  irrespective  of  it,  is  the 
right  or  the  wrong  thing  itself.  Now,  I  think  there  is  an 
overwhelming  abundance  of  testimony  (against  Mr  Miller's 
opinion  to  the  other  way),  to  the  enect  that  the  six-shift 
course  is  not  applicable  to  this  farm  at  all ;  that  to  pursue 
the  six-course  shift  upon  it  would  not  be  according  to  the 
rules  of  good  husbandry.  Now,  gentlemen,  I  propound  that 
to  you  as  a  proposition  upon  which  no  man  wno  applies  his 
mind  candidly  to  it,  can  entertain  a  different  opinion  from 
that  which  I  am  now  expressing— who  appUes  his  mind 
candidly  to  it  upon  the  evidence  which  he  has  heard  from 
the  sworn  lips  of  the  witnesses.  That  is  not  a  matter  of 
doubt  or  dubiety ;  it  is  a  matter  of  absolute  certainty,  so  far 
as  testimony  can  make  such  a  matter  a  matter  of  certainty, 
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f^^Tpr^''  that  the  six-course  shift  is  not  applicable  to  this  farm  at  all. 
e  en  er.  q£  ^^^^g^  J  jnean  to  say,  at  the  same  time,  that  the  five- 
course  shift  was  the  suitable  shift  according  to  the  rules  of 
good  husbandry.    I  mean  no  more,  when  I  use  the  expression 

*  rules  of  good  husbandry/  than  that  by  husbanding  or 
cultivating  the  farm.  According  to  the  one  course  a  tenant 
would  benefit  the  lands  and  himself;  and  according  to  the 
other,  he  would  exhaust  both  the  land  and  himself.  That 
is  all  I  mean.  And  when  I  speak  about  exhausting  himself, 
I  don't  refer  to  Mr  Miller — tor  Mr  Miller  may  be,  and  pro- 
bably is,  a  man  of  wealth — he  is  a  landed  proprietor  himself 
— I  mean  a  tenant  who  is  looking  to  the  profits  of  his  farm 
for  his  livelihood ;  and  what  I  say  is,  that  such  a  tenant 
pursuing  the  six-shift  would,  according  to  all  the  evidence 
before  you,  have  exhausted  himself  and  the  farm.  Pursuing 
the  five-shift  he  would  benefit  himself  and  the  farm.  That 
is  cultivating  it  well.  Now,  the  first  witness  whom  I  call  to 
this  effect  is  the  deceased  father  of  the  pursuer.  He  is  dead, 
but  we  have  his  testimony  in  the  letter  which  he  addressed 
to  the  landlord  in  the  year  1835,  and  which  was  read  to  you ; 
but  I  read  a  passage  from  it  again — a  passage  which  is 
material ;  and  when  you  bear  in  mind  that  he  was  tenant  of 
that  farm  from  the  year  1802,  and  that  in  1835,  when  he 
wrote  this  letter,  the  lease  which  was  then  current  was  dated 
in  1822,  you  will  see  the  importance  of  his  testimony  as  to 
the  proper  course  of  husbandry  upon  the  farm.  He  says  in 
that  letter  (p.  95  of  print) — '  I  have  pursued  the  five-break 
'  husbandry  from  the  beginning  oi  the  lease,  and  have 
'  found  by  experience  that  such  a  course  is  not  only  best 

*  adapted  to  the  nature  of  the  soil,  but  less  exhausting  than 

*  any  other  system/  That  is  testimony  pretty  distinct  and 
clear  upon  the  point  Well,  but  that  testimony  was  in  the 
year  1 835,  a  very  long  time  before  1 859,  nearly  a  quarter  of 
a  century  before.  Therefore  the  next  witness  whom  I  call 
upon  this  matter  is  the  pursuer  himself,  who  continued  the 
cultivation  after  his  fatner's  death,  down  to  1859.  What 
course  did  he  pursue  as  that  which  was  fitted  for  the  land — 
fitted  for  the  farm  of  which  he  was  tenant  ?  The  five-shift, 
as  his  father  had  done  before  him ;  that  was  the  most  pro- 
fitable to  the  land  and  it  was  the  most  profitable  to  him. 
Now,  gentlemen,  this  is  what  lawyers  are  accustomed  to  call 
real  eviderwe.  If  you  find  the  farm  cultivated  upon  the  five- 
shift  from  1822  down  to  1859,  by  tenants  of  competent  skill, 

.and  quite  alive  to  their  own  interest,  I  think  you  will  pro- 
nounce that  that  which  they  did  was  according  to  good 
husbandry,   and  that  that  which    they  avoided  was   not 
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Therefore  you  start  here  with  a  foundation  of  real  evidence,  Soi -General, 
stronger  upon  such  a  question  than  I  ever  remember  to  have  ^-  ^''^^''' 
seen  ;  I  don''t  recollect  of  having  seen  anything  approaching 
to  it  in  strength.  Now,  what  have  you  against  it  ?  I  will  tell 
you  what  you  have  in  affirmance  of  it  in  the  first  place.  You 
nave  in  affirmance  of  it  the  experience  and  practice  of  those 
tenants  on  the  farm  itself,  and  the  testimony  of,  I  think,  seven 
or  eight  of  the  greatest  agriculturists  in  Scotland.  There  can  be 
no  doubt  about  it  You  have  the  testimony,  in  the  first  place, 
of  Mr  Robert  Binnie  (to  whom  his  Lordslup  paid  a  very  just 
compliment — ^in  which  I  am  sure  you  must  nave  sympathised 
— ^that  he  had  rarely  seen  a  more  distinct  'Or  intelligent 
witness),  a  man  of  the  first  experience  in.  this  county.  What 
did  he  say  ?  Conform  to  the  experience,  the  testimony,  the 
practice  of  the  tenants,  the  five-shift  is  the  shift ;  the  six- 
shift  would  exhaast  boih  the  land  and  the  tenant ;  it  would 
be  bad  husbandry,  for  husbandry  that  would  exhaust  the 
land  and  the  tenant  is  necessarily  bad  husbandry.  Of  course 
this  same  gentleman  said  in  answer  to  Mr  Anderson — ^If  you 
will  bring  to  the  hrm  a  sufficient  quantity  of  manure  and 
put  it  upon  it,  he  may  resort  to  the  six  shift,  if  expense  is  no 
object,  and  you  bring  manure  and  put  it  on  the  farm.  You 
may  resort  to  the  six-shift ;  that  won't  exhaust  the  land,  but 
it  will  exhaust  the  tenant,  and  no  tenant  could  stand  it ;  and 
therefore  the  six-shift  is  not  good  husbandry  upon  this  farm. 
Who  is  the  next  witness  i  Mr  Dickson  of  Sau^hton  Mains, 
of  whom  I  take  leave  to  say,  that  if  he  is  not  the  first,  he  is 
second  to  none  in  point  of  experience  as  a  Scotch  farmer  ; 
not  merely  because  he  is  a  practical  fiEurmer  himself,  but 
because  he  is  more  extensively  selected  and  employed  upon 
agricultural  questions  in  every  district  of  Scotland,  than  any 
man  whom  I  could  at  this  moment  name  to  you.  Now, 
what  is  his  testimony  ?  Just  the  same  as  M!r  Binnie's ; 
precisely  the  same.  No  tenant,  says  he,  could  pay  his  rent 
upon  any  other  shift  than  that  which  was  pursued.  The 
next  witness  was  Mr  Bryden  Monteith,  and  he  says  the  same. 
Then  we  have  a  most  extensive  £Etrmer  and  intelligent  man, 
Andrew  Howden,  Lord  Haddington's  tenant,  in  the  immediate 
neighbourhood  and  adjoining  the  farm  in  question.  Next 
Thomas  Hume,  farmer  at  Wmterfield,  who  knows  Oldham- 
stocks  well.  My  friend  Mr  GiflFord  obliged  me  by  bringing 
out  the  cause  of  his  knowing  it  so  well.  He  has  a  brother 
who  has  long  been  tenant  of  an  adjoining  farm.  He  knows 
the  land  in  East  Lothian  to  which  the  six-shift  is  appUcable, 
and  also  the  land  in  the  adjoining  county  of  Berwick,  where 
he  was  ten  years'  factor  to  Lord  Lauderdale;   and  Lord 
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Sol. -General,  Lauderdale  is  an  extensive  proprietor,  not  in  East  Lothian 
for  Defender,  ^^jy^  ^^^  ^^^  ^^  Berwickshire.     And  then  we  have  two 

names,  which  I  will  venture  to  say  are  known  to  everybody 
who  takes  an  interest  in  agricultural  matters,  not  in  Scotland 
merely,  but  in  the  adjoining  country,  John  Curror  and  Adam 
Curror.  They  are  both  clear  to  the  effect  that  the  six-shift 
would  not  be  according  to  good  husbandry  upon  that  farm — 
that  no  tenant  could  pursue  it  so  as  to  pay  nis  rent.  Now, 
gentlemen,  there  is  a  body  of  testimony  for  you  upon  this 
point,  which  I  say  it  is  impossible  for  any  candid  mind  to 
resist ;  the  thing  is  impossible— that  is  unquestionable.  You 
have  the  testimony  and  practice  of  the  two  tenants  from 
1822  to  1859;  you  have  the  recorded  experience  of  the 
deceased  father  m  his  letter  of  1835,  with  the  practice  of 
himself  and  his  son,  subsequently  down  to  the  very  year  in 
question ;  and  you  have  the  testimony  of  six  or  seven  of  the 
most  eminent  agriculturists  in  Scotland.  Therefore,  gentle- 
men, I  ask  you,  in  so  far  as  that  is  to  have  a  bearing  upon 
your  verdict,  to  fix  it  in  your  minds  that  the  six-course  snift 
was  not,  upon  this  farm,  according  to  good  husbandry. 
But,  gentlemen,  undoubtedly  the  Court  affirmed  that  it  was ; 
and  tne  Court  affirmed  that  it  was,  upon  the  testimony  of  Mr 
Hope's  reports.  They  had  him  not  before  them  as  a  witness, 
but  they  merely  reaa  his  reports.  The  Lord  Ordinary  in 
the  case,  Lord  Ardmillan,  remitted  to  Mr  Hope  to  say 
whether  the  claim  of  the  tenant  (that  was  to  cultivate  accord- 
ing to  the  six-course  shift  in  the  last  year  of  his  lease),  in 
whole  or  in  part,  as  made  on  the  record,  was  or  was  not 
according  to  the  rules  of  good  husbandry  as  understood  and 
practised  in  East  Lothian.  Mr  Hope  returns  a  report,  in 
which  he  answers  that  question  just  simply  in  the  affirmative. 
Now,  gentlemen,  I  never  saw  anything  more  clearly  made 
out  than  this — ^that  the  Court  was  necessarily  misled  by  that 
report;  necessarily  misled  by  it,  for  we  nave  Mr  Hope's 
testimony  upon  the  subject,  and  we  have  seen  him  in  the  oox 
in  this  trial.  I  must  refresh  your  memory  upon  what  he 
said  on  this  subject.  I  give  it  to  you  from  tne  shorthand 
writer's  notes.  Mr  GiflTord  put  this  question — *  Is  the  six- 
*'  shift  course  a  quite  common  course  of  rotation  in  the 
'  Lothians  ?'  And  Mr  Hope  answers — *  Quite  common.' 
'  Common  on  such  farms  as  this  possessed  by  Mr  Miller  ? — 

*  Well,  I  don't  know  Miller's  locality  so  well,  but  it  is  what  is 
'  done  not  immediately  in  his  neighbourhood,  but  in  my 

*  own  neighbourhood  it  is  quite  common.'  And  then  in  the 
cross-examination  I  put  this  question — and  you  will  take  it 
as  a  commentary  on  the  reports  on  which  the  Court  pro- 


327 

ceeded,  and  you  will  take  it  also  as  the  only  testimony  which  Soi-Geneni, 
the  pursuer  can  adduce  upon  the  subject  of  the  six-shift  ^®'  i>«^<»<ia'- 
being  cultivated  on  that  hna :  I  put  this  question — 

'  I  suppose  the  same  oourse  of  husbandry — I  mean  the  same 
shift — ^18  not  applicable  to  all  land  in  Scotland  9 — No,  certainly 
not. 

'  Or  even  to  all  the  land  in  East  Lothian  ? — No. 

'  It  depends  upon  the  soil  and  climate  which  shift  good  hus- 
bandry requires  to  to  be  adopted  1 — ^Yes. . 

'  Before  giving  your  opinion  as  to  what  shift  was  according  to 
good  husbandry  upon  any  particular  farm  in  Scotland,  would 
you  like  to  see  the  farm  itself? — ^Well,  generally  speaking,  I 
would.  It  depends  upon  whether  the  tenant  would  make  most 
money  the  one  way  or  the  other. 

'  What  is  best  for  the  land  on  the  whole  is  best  for  the  tenant 
on  the  whole  t — ^Yes. 

'  But  before    determining  that,   or  in   other  words,   before 
determining  the  shift  it  was  expedient  to  follow,  I  presume  you, 
or  any  other  practical  man,  would  like  to  see  the  place  ? — ^Well,  ^ 
as  a  rule,  I  would. 

'  Now,  Mr  Hope,  would  you  just  be  kind  enough  to  attend  to 
these  matters.  You  are  of  opinion,  as  I  suppose  eveiybody 
is,  that  the  same  shift  is  not  good  husbandry  with  respect  to 
all  land  in  East  Lothian  ? — Yes. 

'  And  that,  before  determining  what  shift  is  according  to  good 
husbandry  with  respect  to  any  particular  form,  it  would  be 
necessary,  as  a  rule,  to  see  it  ? — Yes. 

*  How  do  you  explain  that  in  June  1860  you  gaye  an  opinion 
that  the  six-shift  was  according  to  good  husbandry  at  Old- 
hamstocks,  although  you  have  never  been  there  ?— Well,  the 
reason  is  simply  this,  that  the  six-course  shift  is  a  good  rotation 
of  husbandry,  and  the  lease  bore  that  the  land  might  be  culti- 
vated that  way,  and  I  assumed  that  the  landlord  had  satisfied 
himself  that  it  was  according  to  the  rules  of  good  husbandry. 

*  Your  reasoning  proceeded  thus  :  The  six-shift  is  according  to 
good  husbandry  upon  some  lands — whether  it  was  according  to 
good  husbandly  upon  these  particular  lands  or  not^  you  could 
form  no  opinion ;  but  you  assumed  that  the  landlord  and  tenant 
had  settled  that  between  themselves  1 — Yes. 

'  Then  it  would  be  a  misreading  of  your  report  to  hold  it  as 
meaning  that,  in  your  opinion,  the  six-shift  was  according  to 
the  rules  of  good  husbandry  upon  this  particular  farm  ? — Yes. 

'  And  if  the  judges  to  whom  this  report  was  made  assumed 
that,  in  your  opinion  as  an  agriculturist,  the  six-shift  was 
according  to  the  rules  of  good  husbandry  upon  this  particular 
farm,  that  was  an  error  ? — I  don't  see  that  at  all. 

*  I  must  have  misunderstood  you,  perhaps;  but  I  shall  take 
care  that  you  don't  misunderstand  mc.     You  have  told  me  that 
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you  cannot  form  an  opinion  for  yourself  whether  the  siz-shifb  is 
according  to  good  husbandry  upon  a  particular  farm  or  no,  with- 
out visiting  it  ? — Yes. 

'  You  have  told  me  that  you  did  not  visit  this  particular  farm, 
and  therefore  you  were  unable  to  form  an  opinion  whether  the 
six-shift  was  according  to  good  husbandly  or  not,  but  you 
assumed  that  the  landlord  and  tenant  had  settled  that  between 
themselves,  so  as  to  dispense  with  the  necessity  of  your  forming 
an  opinion  ? — Yes. 

*  The  question  which  I  put  now  is — If  the  judges  to  whom 
that  report  was  addressed  assumed  that  you  had  not  dispensed 
with  the  necessity  of  forming  an,  opinion  for  yourself,  but  had 
formed  an  opinion  for  yourself  as  an  agriculturist  to  the  effect 
that  the  six- shift  was  good  husbandry  upon  this  farm,  that  was 
an  error  ? — ^Well,  I  don't  say  that  exactly. 

'  Well,  was  it  right  to  assume  that  1 — I  say  a  six-shift  course 
was  a  good  rotation  of  husbandry,  and  that  this  lease  allowed 
that,  which  was  all  that  I  reported. 

*  Exactly;  that  is  all  that  you  meant  to  report  1 — Yes, 
'  That  the  six-shift  was  in  it8elf  according  to  good  husbandry 

upon  some  land,  and  that  this  particular  lease  allowed  it;  but 
you  did  not  mean  to  give  your  opinion,  as  an  agriculturist^  of 
this  farm  ? — No ;  I  had  not  seen  it. 

*  And  if  the  contrary  were  assumed,  that  was  an  error? — Yes. 

*  If  you  did  understand  that  your  opinion  as  an  agriculturibt 
was  desired  whether  the  six-shift  was  good  husbandry  upon  this 
particular  farm,  you  would  have  thought  it  necessary,  before  ex- 
pressing your  opinion,  to  visit  the  farm  1 — Yes.' 

I  went  on  to  ask  him  this — '  When  visiting  it  in  1863,  did 
you  make  such  an  inspection  as  to  enable  you  to  make  a 
report,  with  satisfaction  to  yourself,  whether  the  six-shift 
was  applicable  to  that  farm! — No.'  Then  I  said — *You 
are  not  now,  and  never  were,  in  a  condition  to  give  an 
opinion  as  a  practical  agriculturist? '  and  he  says  he  never  was. 
Now,  gentlemen,  that  is  the  whole  testimony  which  we  have  on 
the  side  of  the  pursuer  on  this  question,  to  set  against  a  body 
of  testimony,  and  a  body  of  testimony  which  I  never  saw 
equalled  upon  such  a  point.  You  have  the  entire  experience 
and  practice  of  the  tenants,  including  the  pursuer,  down  to 
the  very  year  in  question ;  combined  with  which  you  have 
the  opmions,  clear  and  without  any  hesitation,  of  seven  of 
the  most  experienced  and  practical  agriculturists  in  the 
country,  upon  the  subject  Am  I  wrong,  then,  in  saying 
that  this  is  a  question  about  which  there  can  be  no  manner 
of  doubt !  I  hope  I  have  made  it  clear.  K I  have  conveyed 
the  matter  to  your  minds  as  clearly  as  it  is  impressed  upon 
my  own,  there  can  be  no  dubiety  upon  the  subject  at  all. 
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But,  gentlemen,  we  shall  hear  how  far  this  judgment  of  the  f**^^^^ 
Ck)urt  really  proceeded,  for  what  this  judgment  aflSjrmed  was,  *"    * 

that  this  was  according  to  the  rules  of  good  husbandry 
as  understood  and  practised  in  the  county  of  Haddington, 
and  was  permitted  by  thp  lease.  How  did  they  oome  to  the 
conclusion  that  it  was  according  to  the  rules  of  good  hus- 
bandry, &c  ?  Upon  the  report  of  Mr  Hope,  who  had  no 
opinion  on  the  subject,  and  never  was  in  a  condition  to  form 
an  opinion  on  the  subject.  Therefore,  if  Mr  Hunter  is  to  be 
held  bound  by  that  judgment,  a  more  flagrant  case  of 
injustice  never  was  brought  to  the  light  of  day.  I  mean  a 
more  flagrant  case,  not  as  involving  pecuniary  interests,  but 
in  what  the  pursuer  has  asked  to-day,  viz.,  a  direction  from 
his  Lordship  to  you  to  the  effect  that  Mr  Hunter  acted 
wrongfully  in  applying  for  the  interdict  ^ 

I  tnink  there  is  no  doubt  upon  the  topic  which  I  have 
just  exhausted,  and  I  trust  there  will  be  none  upon  that  on 
which  I  am  now  entering.  It  is  the  change  in  tne  last  year 
of  the  lease.  And  just  before  I  come  to  that  other  topic,  let 
me,  with  reference  to  that  which  I  have  left,  and  as  bearing 
upon  the  point  to  which  I  am  advancing,  call  your  attrition 
now  to  the  material  clause  in  this  lease.  Gentlemen,  it  ap- 
pears to  me  to  be  a  fallacy  lurking  at  the  bottom,  and  which 
still  continues  to  lurk  in  the  case  on  the  part  of  the  pursuer, 
that  this  lease  permits  him  to  do  everything  which  he  is  not 
speciallv  prohibited  doing,  and  that  without  reference  to  the 
rules  01  good  husbandry  altogether.  Gentlemen,  if  there  is 
one  thing  clear  upon  this  lease — ^but  upon  this  you  will  re- 
ceive instructions  from  the  learned  Judge,  if  necessary;  it  is 
too  clear,  I  should  imagine,  to  do  so,  but  if  it  be  necessary, 

}rou  will  receive  it  If  anything,  I  say,  is  clear  upon  this 
ease— I  mean  the  cropping  clause  of  it — it  is,  that  tne  great 
Erimary,  leading,  over-ruling  condition  is,  that  the  farm  shall 
e  cultivated  according  to  the  rules  of  good  husbandry. 
Listen  to  it,  and  judge  me  if  I  am  not  correct  in  saying  so : 
— '  The  said  George  Miller  binds  and  obliges  himself  and  his 
'  foresaids  to  farm,  labour,  and  manure  the  same,  accordins: 
*'  to  the  rules  of  good  husbandry  established  and  practised 
'  in  the  country,  and  not  to  scourge  or  deteriorate  the  same 
'  by  undue  cropping."  That  is  the  primary  condition  of  the 
lease.  It  is  the  primary  obligation  by  the  tenant  on  this 
matter.  And  there  is  not  one  word  of  what  follows,  as  Mr 
Dickson  told  you — ^but  it  was  not  necessary  that  he  should, 
for  here  again  the  matter  is  too  clear  for  argument  or  dis- 
pute— ^there  is  not  one  word  of  what  follows  in  the  least 
degree  inconsistent  with  that,  or  which  deteriorates  one  feather- 
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SoL-Gksierai,  weight  from  it.  Under  this  clause  the  tenant  is  not  entitled  at 
for  Defender,  any  period  of  his  lease  to  resort  to  a  rotation  which  is  contrary 
to  tne  rules  of  good  husbandryt  which  would  infer  scoumng 
by  undue  cropping.  Gentlemen,  during  the  currency  of  the 
lease,  and  while  the  tenant's  connection  with  the  £Eu*m  is  yet 
continuing  to  subsist,  the  landlord  is,  as  eveiy  witness  told 
you,  and  as  your  own  good  sense  must  have  confirmed  them 
m  saying,  guaranteed  by  the  tenant's  own  interest;  and 
accordingly  you  were  told  that  if  the  tenant  had  resoited  to 
the  six-course  shift  during  the  currency  of  the  lease,  and 
before  the  last  year  of  it,  ne  would  have  been  compelled  to 
give  it  up,  or  he  would  have  found  the  loss  of  it.  He  would 
have  suffered  from  miscropping  in  that  year — ^from  scourging, 
and  from  violating  the  rules  of  good  husbandry;  for  if  you 
yiolate  the  rules  of  good  husbandry  while  your  connection 
with  the  farm  is  subsisting,  you  will  suffer  vourself.  The 
lease  may  permit  you  to  resort  to  anything  which  the  rules 
of  good  husbandry  permit  you,  including  the  six-shift,  if  the 
rules  of  good  husbandry  permit  it;  but  if  the  rules  of  good 
husbandry  don't  permit  it,  the  lancUord  has  this  check  upon 
the  tenant  during  the  whole  course  of  the  lease,  that  his  own 
interest  will  pronibit  it  as  well  as  the  lease;  and  accord- 
ingly the  tenant  never  attempted  to  do  such  a  thing.  My 
friend  Mr  Gifford  seemed  to  think,  from  some  questions 
which  he  put,  that  the  course  of  husbandly  was  a  thing 
which  mignt  be  changed  every  year;  that  tnis  rotation  of 
cropping  might  be  done  in  one  year  without  regard  to  the 
next  or  any  foDowing  year.  Why,  the  very  language  which 
is  employed  ought  to  instruct  everybody  to  the  contrary. 
It  is  a  rotation;  it  is  a  coursa  The  five-course  rotation  or 
shift  contemplates  five  years;  the  six-course  rotation  or  six- 
course  shift  contemplates  six  years — ^that  is,  a  rotation  which 
extends  over  a  penod  of  five  years  for  the  five-course  shift, 
six  years  for  the  sif-course  shift,  and  four  years  for  the  four- 
course  shift.  And  the  six-course  is  the  shift  never  resorted 
to  by  the  tenant  during  the  currency  of  the  lease,  because  he 
could  not  have  continued  that  rotation.  It  would  have  de- 
stroyed him  (I  mean  so  far  as  the  profits  were  concerned)  or 
the  farm,  if  he  had  not  provided  a  sufficient  quantity  of 
manure;  and  destroyed  and  exhausted  the  land  if  he  had 
failed  to  do  it  Therefore  there  is  a  complete  guarantee  for 
the  rules  of  good  husbandry  being  applied  with  a  going  lease 
and  a  continuing  tenant.  But  you  come  to  the  last  year. 
Then  the  tenant  is  going  to  drop  connection  with  the  farm. 
He  is  not  to  have  that  r^rd  to  the  interest  of  his  successor 
that  he  had  for  his  own  interest  when  he  was  continuing. 
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Oendemeiiy  was  such  a  jproposition  ever  heard  of  before  ?  SoL-Geneni, 
That  you  may  raise  crops  m  the  last  year  of  a  lease— change  '^^l^®^*- 
to  a  rotation  in  the  last  year,  which  it  would  have  been  con* 
traiy  to  good  husbandly  to  change  to,  and  would  have 
scourged  uie  land  by  undue  cropping  in  the  prior  years !  If 
the  siz-shifl  is  contrary  to  the  rules  of  good  husbandry  in 
the  prior  years,  you  have  an  effectual  check  in  favour  of  the 
landlord,  and  against  the  tenant's  own  interest.  How  is  a 
tenant,  when  ms  interest  has  ceased  to  exist  to  that  of 
another,  not  to  be  precluded  coming  forward  to  say,  that  it 
is  according  to  the  rules  of  good  husbandry,  and  which  you 
are  not  to  do  recklessly  and  m  neglect  of  the  interest  of  your 
successor.  That  is  not  a  change  of  rotation.  Mr  Dickson 
expressed  that  emphatically  and  well  when  he  said, '  It  is  a 
*  break,  dislocating  the  rotation,  and  not  a  change.^  Why  ? 
Because  the  tenant  himself,  if  he  had  'been  continuing,  could 
not  have  continued  it.  How  could  the  tenant  continue  that 
which  is  not  applicable  to  the  farm  ?  It  must  be  brought  back 
again.  To  do  that  involves  time  and  money.  But  said  Mr 
Gifford — ^Well,it  involves  nothingbut  time  and  money;  all  that 
will  be  remedied.  Well,  time  and  money  will  remedy  most 
things.  If  time  and  money  are  no  object,  you  msy  ^  any- 
thing you  like  with  the  farm — scourge  it  imtil  it  is  com- 
pletely run  out,  and  not  worth  while  tenants  entering  upon. 
Give  nim  plenty  of  time  and  plenty  of  money,  ancf  he  will 
bring  it  back  to  a  good  condition.  But  time  and  money  are 
everything  in  this  matter;  and  to  change  the  rotation,  I  again 
say,  in  the  last  year  is  not  to  change,  it  is  to  dislocate,  to  break 
the  course  of  husbandry  which  is  alone  suited  to  the  farm. 

Now,  gentlemen,  this  is  made,  I  should  think,  clear 
to  demonstration  by  one  fact  It  is  the  only  facty  but  it  is  a 
most  comnrehensive  one,  and  an  exceedingly  geographi- 
cal and  plain  view,  and  with  respect  to  time  mso,  for  it 
applies  to  the  whole  of  Scotland,  and  it  applies  to  all  time  to 
wnich  men  can  be  brought  to  speak.  No  Tnan  ever  ddd  such 
a  thing  before.  Nobody  ever  proposed  to  do  it  before. 
Now,  what  do  you  say  to  that?  I  put  the  question  over  and 
over  again  to  Mr  Hope,  in  order  to  make  sure  that  he  never 
heard  of  such  a  case — never  heard  of  any  man  in  Scotland 
proposing  in  the  last  year  of  his  lease  to  change  to  the  six- 
shift,  which  had  never  been  practised  upon  the  farm  before. 
How  do  you  accoimt  for  it?  and  above  all,  how  do  you 
account  for  Mr  Hope  saying  that,  notwithstanding  he  did 
so,  it  was  according  to  the  rules  of  good  husbandry  as  prac- 
tised in  the  county  of  Haddington?  God  forbid  that  I 
should  say  anything  against  Mr  Hope's  character.    I  believe 
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8oi.-Generai,  him  to  be  a  skilled  agriculturist,  and  an  honourable  man, 
for  Defender,  y^^^  j  never  was  more  satisfied  than  that  he  misunder- 
stood that  remit,  and  his  duty  under  it;  and  that  must 
be  the  opinion  of  everybody.  There  is  no  doubt  about 
his  skill,  out  I  think  there  is  little  doubt  as  to  what  his 
duty  was,  and  just  as  little  that  he  failed  to  perform  it 
But  the  important  thing  upon  the  topic  with  which  I  am  now 
dealing  is,  that  what  Mr  Miller  proposed  to  do  in  1859 — 
to  change  to  that  course  of  cropping  which  had  never  been 
resorted  to  before — was,  as  I  insisted,  and  with  success, 
upon  Mr  Hope— -for  he  resisted  me,  and  pulled  back  as 
long  as  he  could,  and  very  naturally,  because  he  had 
made  a  mistake,  and  it  is  not  everybody  who  likes  franklv 
to  acknowledge  it — in  every  view  of  it,  unprecedented. 
And  yet,  upon  what  ground  was  this  interdict  recalled! 
That  the  Court  believed  Mr  Hope  to  have  reported  to  them 
that  what  he  proposed  was  according  to  the  practice  of  the 
county  of  Haddington — accoi(Ung  to  the  rules  of  good  hus- 
bandry as  understood  and  practised  in  the  county  of  Had- 
dington. According  to  the  rules  of  good  husbandly !  Why, 
Mr  Hope  told  you  he  had  never  formed  an  opinion  upon  that 
question .  According  to  the  practice  of  the  county  of  Hadding- 
ton !  Such  a  case  never  occurred  in  the  county  of  Haddington. 
Now,  gentlemen,  when  a  tenant  proposes  to  do  an  altogether 
unprecedented  thing — ^to  resort  to  the  shift  which  is  pronoun- 
ced by,  I  say  every  agriculturist  in  Scotland — ^for  you  have  no 
testimony  to  the  contrary — to  be  contrary  to  the  rules  of  good 
husbandry ;  and  to  do  that  in  the  last  year  of  his  lease,  to  the 
effect  of  breaking  and  dislocating  the  rotation  upon  the  feum, 
is  the  landlord  to  blame  for  seeking  to  stop  it  ?  Can  you 
say  that  he  was  wrong  ?  Will  you  upon  your  oaths  charac- 
terise his  conduct  as  wrong  ?  Were  there  one  of  you  in 
his  position,  would  you  have  done  otherwise  ?  I  am  sure 
you  would  not.  If  he  had  consulted  those  seven  agriculturists, 
each  and  all  of  them  would  have  concurred  in  advising  that ; 
if  he  had  consulted  any  man  living  who  had  experience  in 
the  matter,  they  must  have  said  that  they  never  heard  of 
such  a  thing  being  done  before,  and  therefore  that  he  was  at 
liberty  and  had  nght  to  stop  it.  It  is  as  clear  as  the  sun 
shining  at  noonday,  that  if  the  testimony  which  is  before 
you  had  been  before  the  Court,  that  judgment  which  recalled 
the  interdict  never  would  have  been  pronounced,  and  never 
could  have  been  pronounced.  They  proceeded  upon  and 
judged  of  the  testimony  of  Mr  Hope,  given  as  a  skilled  and 
practised  agriculturist,  that  what  was  proposed  was  not  against 
the  rules  of  good  husbandry  (but  according  to  himself  tnat  is 
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a  matter  upon  which  he  had  no  opinion),  and  that  it  was  Sol.-Geneml, 
according  to  the  practice  of  the  county,  although  the  fact  ^^  l>«f«»<J«*- 
was  that  nothing  of  the  kind  had  ever  occurred.  Now, 
gentlemen,  it  is  in  these  circumstances  that  Mr  Hunter 
approaches  the  Court;  and  has  he  approached  the  Court 
with  an  untrue  or  exaggerated  statement  ?  The  case  in  itself 
was  too  strong  to  require  any  exaggeration  even  from  the 
man  who  was  capable  of  giving  it.  It  was  neither  more  nor 
less  than  this,  tnat  in  the  last  year  of  a  twenty-one  years' 
lease,  his  tenant  proposed  to  resort  to  the  course  of  hus- 
bandry which  haa  been  scrupulously  avoided  down  to  that 
time — to  a  course  which  was  not  suitable  to  the  farm — which, 
upon  that  farm,  was  contrary  to  the  rules  of  good  husbandry, 
to  the  effect  of  breaking  and  dislocating  the  rotation,  so  that 
the  new  tenant  must  just  proceed  to  bring  it  back  again, 
that  being  altogether  unprecedented.  This  was  the  case  he 
stated  to  prevent  it ;  he  stated  it  fairly,  and  put  forward 
nothing  that  was  not  strictly  in  accordance  with  truth:  he 
put  all  forward  fairl]^,  he  kept  nothing  back.  And  did  he 
take  an  interdict  behind  the  back  of  his  adversary  ?  Not  a 
bit  of  it  He  brought  forward  his  adversary,  Mr  Miller, 
before  the  Court  to  state  his  case,  and  what  did  he  say  ? — '  I 

*  cannot  resist  the  interdict    I  consent  to  the  interdict,  but  I 

*  reserve  my  claim  of  damages  of  course  ;  but  I  consent  to 
'  the  interaict'  And  is  be  now  to  say  that  Mr  Hunter  was 
wrong  in  taking  it,  that  the  House  of  Lords  ultimately 
recalled  it  when  the  Court  of  Session,  before  the  Hoase 
of  Lords  proceeded  upon  that  erroneous  and  misleading 
report  and  ultimately  recalled  it — that  he  was  wrong,  that 
he  was  to  blame — ^that  there  was  rashness  and  recklessness 
approaching  mcda  fides  upon  his  part  in  applying  for  that 
interdict.  Now,  gentlemen,  upon  this  part  of  the  case  I 
think  I  have  nearly  done,  and  I  must  now  proceed  to  con- 
sider the  alternative  view  of  it  upon  which,  in  any  case,  I 
should,  with  his  Lordship's  sanction  and  permission,  require 
your  answer. 

It  seems  to  have  been  assumed  by  Mr  Hope — ^although  I 
think  he  hardly  gave  any  reason  for  it  satisfactory  to  one's 
mind — at  least  I  could  get  none  that  my  mind  was  able  to 
grasp — that  this  lease  not  only  permitted  but  contemplated 
the  six-course  shift  Indeed,  he  says  that  his  report  is  to  be 
accounted  for  upon  that  view  of  his  entirely ;  that  he  thought 
the  landlord  and  tenant  had  arranged  between  themselves 
that  it  was  to  be  the  six-course  shift ;  that  it  was  so  contem- 
plated by  the  lease ;  and  that  really  he  meant  no  more  than 
that  the  six*course  shift  wa^i  a  good  course  of  husbandry  upon 
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SoL-Generai,  some  farms,  but  he  had  no  reference  to  it  upon  this  &nn ; 
for- Defender,  j^^  ^^^  j^  f^^.  granted  that  the  landlord  and  tenant  had 

arranged  that  between  themselves,  and  thought  it  unnecessary 
for  him  to  form  any  opinion  upon  that.  It  is  very  odd  that 
he  should  have  taken  up  that  opinion.  There  is  nothing  in 
the  world  in  this  cropping  clause  in  the  least  to  suggest  that — 
nothing,  positively  nothing.  But  there  is  one  thing  to 
suggest  the  contrary — onlv  one,  I  admit,  but  there  is  one  to 
suggest  the  contrary — ana  that  is,  that  the  lease  contains  a 
prohibition  which  is  altogether  inconsistent  with  a  six-course 
shift,  and  here  I  must,  however,  utter  the  word  hay.  Now, 
I  don't  care  whether  hay  was  ever  grown  upon  this  farm  or 
not.  Mr  Gifibrd  thought  it  was  not,  because  it  was  not 
named,  only  included  in  pasture  ;  although,  by  the  way,  in 
the  pursuer's  own  state  it  is  mentioned  specifically  as  hay 
which  was  grown.  But  I  don't  care  whether  it  was  ever  grown 
or  not.  It  would  occur  to  me,  ignorant  man  (I  am  not  making 
any  profession  of  ignorance — ^I  mean  ignorance  upon  this 
suDJect;  I  don't  profess  to  be  an  agriculturist) — ^but  it 
would  occur  to  me  that  a  stock  farm,  without  hay  grown 
upon  it,  was  not  reasonably  to  be  expected.  Upon  a  stock 
farm  you  must  grow  hay.  !But  it  is  not  to  the  purpose  at  all, 
as  I  thought  Mr  DicKson  had  sufficiently  explamed  in  his 
evidence,  whether  hay  was  grown  or  not ;  for  whether  it  was 
grown  in  fact  or  not,  the  growth  of  it  was  certainly  con- 
templated by  this  lease,  for  tne  lease  mentions  it  as  a  thinjr 
which  may  be  grown,  and  is  likely  to  be  grown  upon  thi 
£Euin.  Therefore,  the  parties  contemplated  it,  and  pray,  just 
observe  the  word,  for  lam  goin^  to  use  it  again  to  shew  you 
how,  very  possibly,  they  used  it.  Well,  but  it  desi^ated 
hay  as  a  black  crop,  and  prohibited  two  black  crops  m  the 
rotation.  It  prohibited,  therefore,  the  growth  of  hay  as  one 
black  crop  along  with  another  black  crop  in  the  same  rota- 
tion— the  growth  of  which,  in  point  of  ract,  it  contemplated. 
It  contemplated  that  hay  was  to  be  grown,  and  prohibited 
two  black  crops  (including  hay  as  a  black  crop),  from  being 
grown  in  the  same  rotation,  mw,  you  can't  have  the  six- 
course  shift— hay  being  assumed  a  black  crop — without  hav- 
ing two  in  the  rotation.  Therefore,  as  all  our  witnesses  said, 
and  the  conclusion  is  in  reason  irresistible  to  human  under- 
standing, you  can't  have  a  six-shift.  The  lease  does  not  con- 
template that  course  of  husbandry  which  cannot  be  pursued 
without  violating  the  prohibitions  which  are  contained  in  it. 
If  the  lease  did  not  contemplate  that  any  prohibition  in  it 
should  be  violated,  it  did  not  contemplate  that ;  therefore,  it 
did  not  contemplate  a  course  of  husbandry  which  could  not 


336 

bo  pursued  without  violating  the  prohibition  contained  in  it.  ^®^^S°*J^ 
Now,  if  there  is  any  man  that  could  resist  that,  as  a  matter  ^^  i>««nd«- 
of  reasoning,  I  don't  appreciate  his  reasoning  powers.  The 
lease  did  not  contemplate  that  any  prohibition  in  it  should 
be  violated ;  therefore,  it  did  not  contemplate  a  course  of 
cropping  which  could  not  be  pursued  without  violating  the 
prombition  contained  in  it  And  it  is  no  answer  to  that  in 
the  world  to  say — Oh,  but  you  may  do  so  without  growing 
hay.  Well,  perhaps  you  may ;  but  then  you  are  speaking  of 
what  the  parties  contemplated,  and  the  parties  contemplated 
diat  hay  should  be  grown,  for  they  made  a  provision  to  the 
effect  that  that  hay  which  they  contemplated  should  be 
grown,  could  not  be  grown  under  the  six-course  shift,  with- 
out violating  the  prohibitions  contained  in  the  lease.  Now, 
I  should  say  that  the  six-shift  course,  instead  of  being  that 
which  was  contemplated  by  the  parties,  was  precisely  the 
shift  which  they  aid  not  contemplate.  And  surely  I  have 
the  real  evidence,  as  I  characterised  it  before,  in  my  favour 
here,  and  it  is  reasonable  to  conclude  that  the  parties  did 
not  contemplate  that  shift  which  was  never  followed.  If  the 
six-course  snift  was  that  which  they  contemplated,  it  is  a  very 
odd  thing  that  for  twenty  years  it  never  was  resorted  to  ;  that 
is  to  say,  that  the  tenant  never  resorted  to  the  course  of  hus- 
bandry which  was  contemplated  by  him  and  his  landlord  on 
entering  into  the  lease.  I  could  not  forbear  making  an  ex- 
clamation when  my  friend  Mr  Gifford  read  a  passage  from 
the  opinion  of  my  very  learned  friend,  the  Lord  Justice- 
Clerk,  at  the  very  opening  of  his  speech,  in  which  his  Lord- 
ship says — *  In  stating  tne  grounds  of  my  opinion,  I  will 
*  avoid  all  theorising  on  the  subject  of  agnculture  as  much 
*•  as  possible.'  Of  course,  nobody  could  rise  from  the  perusal 
of  the  learned  judge^s  opinion,  without  seeing  that  ne  had 
theorised  upon  the  subject  of  agriculture,  and  had  theorised 
very  unfortunately,  as  manv  are  rather  apt  to  do  upon  a 
subject  which  they  don't  unaerstand.  Now,  I  am  not  speak- 
ing of  my  own  understanding  upon  this  subject,  because  I 
submittea  the  point  that  I  am  going  to  bring  under  your 
notice  to  the  understanding  of  men  who  were  competent  to 
judge  upon  it  It  struck  me  as  wrong,  but  I  could  not  rely 
upon  my  own  judgment,  because,  like  the  Lord  Justice-Clerk, 
I  don't  understand  the  subject ;  therefore,  I  submitted  it  to 
the  consideration  of  those  who  did,  which,  unfortunately,  the 
Lord  Justice-Clerk  did  not  Now,  here  is  the  theory  for  you  ; 
I  am  going  to  read  it  in  his  Lordship's  own  words.  I  should 
not  have  done  it  at  all,  but  for  the  example  set  to  me  by  my 
friend  Mr  Gifford.    You  will  remember— just  before  I  read 
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f^^'iw "  dT^  it,  in  order  that  you  may  follow  it  with  perfect  understanding 
or      en  er.  — ^^  j  ^^g^gj  several  witnesses  whether  the  prohibition  in 

this  lease  of  more  than  one  black  crop  between  grass  and 
grass  suggested  the  idea  of  a  six-course  shift,  more  than  a 
nve  or  a  four-course  shift,  hay  being  a  black  crop,  as  it  is  by 
this  lease  ;  and  they  all  told  me^No,  not  the  least ;  without 
the  prohibition  you  may  have  two  black  crops  in  the  rotation 
between  grass  and  grass  in  the  six-shift ; — ^without  the  pro- 
hibition you  may  have  it  equally  well  with  the  foiu*  or  the 
five  shift;  the  prohibition  therefore  is  equally  sensible  whether 
the  shift  is  the  four  or  the  five,  or  the  six-shift ;  the  thing 
may  be  done  in  any  one  of  them,  and  therefore  it  is  reason- 
able if  the  parties  did  intend  to  prohibit  it  with  respect  to 
two.  Now,  unfortunately,  the  Lord  Justice-Clerk  did  not 
take  the  opinion  of  gentlemen  who  could  have  informed 
him  upon  this  subject,  and  so  he  theorises  thus — ^for  theory 
here,  m  the  popular  use  of  the  term,  means  mere  notions, 
as  contradistinguish^  from  experimental  knowledge  or 
experience:^- 

'  It  is  plainly  contemplated  by  the  cropping  clause  that  the 
tenant  shall  have  both  green  and  black  crops  on  the  farm  ;  and 
he  is  expressly  prohibited  from  having  two  black  crops  between 
grass  and  gi*ass.  But  how  could  he  have  two  black  crops  be- 
tween grass  and  grass,  except  in  a  six-shift  rotation  ?  The  thing 
would  have  been  impossible  ;  there  would  have  been  no  room  for 
them.  This  prohibition,  therefore,  is  applicable  only  to  a  six- 
shift  rotation ;  but  in  reference  to  such  a  rotation,  the  prohibition 
is  extremely  important,  because  nothing  could  be  more  scourging 
than  to  have  two  black  crops  in  a  six-shift  rotation,  and  no  in- 
tervening green  or  grass  crop.  This  provision,  then,  is  valuable 
only  in  a  six -shift  ix)tation  ;  in  that  rotation  it  is  indispensably 
necessary,  and  therefoi-e  T  conclude  that  the  course  which  was 
mainly  in  contemplation  of  the  parties  when  they  were  adjusting 
the  terms  of  this  lease  was  a  six-shift  rotation.* 

Now  that  clause  does  not  lead  to  that  conclusion  in  the 
least — ^not  in  the  least;  it  does  not  suggest  that  conclusion  to 
any  party  who  understands  agriculture.  The  evidence  is  all 
one  way ;  the  prohibition  is  just  as  sensible  with  respect  to 
the  four  or  the  five-shift,  as  with  respect  to  the  six-shift ;  all 
the  evidence  is  one  way.  The  thing,  if  not  prohibited,  might 
be  done  under  any  of  them  ;  therefore  it  is  not  true  to  say 
that  the  prohibition  is  only  applicable  to  the  six-shift.  And 
just  mark  what,  upon  that  ground  and  leading  to  it,  it  is  that 
the  Lord  Justice-Clerk  concludes,  and  this  is  really  one  of 
the  legs  upon  which  the  judgment  you  will  see  stands.    I 
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read  his  words  again : — '  That  the  course  which  was  mainly  SoL^ierai, 
'  in  contemplation  of  the  parties,  when  they  were  adjusting      ^^'^n^®'- 
'  the  terms  of  this  lease,  was  a  six-shift  rotation/    The  course 
which  was  mainly  in  contemplation  of  the  parties  in  1838 
was  that  which  never  occurred  to  the  tenant  until  1859. 
Now,  I  rather  think  that  that  would  sugeest  to  one  that  that 
was  the  shift  which  was  least  in  contemplation  of  the  parties, 
and  that  the  shift  which  was  most  in  contemplation  of  the 
parties  was  that  which  was  followed  for  twenty  years  from  the 
beginning  of  the  lease,  down  to  the  end — to  the  very  end  of 
it.    But,  gentlemen,  unfortunate  things  do  occur  in  this 
world  no  doubt,  and  if  ever  there  was  an  unfortunate  judg- 
ment, that  is  it.    It  is  a  very  unfortunate  judgment.    It  pro- 
ceeds upon  erroneous  views  from  the  beginning  to  the  end  of 
it    In  tne  first  place,  Mjr  Hope  entirely  mistook  his  duty ; — I 
put  it  no  stronger  than  that.    He  gave  his  opinion  hastily 
upon  what  was  permitted  by  that  lease,  without  giving  any 
opinion  as  a  skilled  a^culturist  at  all ;  and  the  Court  held 
that  that  was  according  to  good  husbandry,  believing  Mr 
Hope  to  have  expressed  an  opinion  to  that  effect,  which  he 
never  meant  to  express  ;  and  they  held  that  that  was  accord- 
ing to  the  practice  of  East  Lothian,  which  he  swore  he  never 
heftrd  an  instance  o£     My  friend  Mr  Gifford  said  he  was  never 
asked  to  visit  the  &rm,  but  that  is  not  according  to  the  fact,  as 
I  am  informed.    But  if  you  will  only  be  kind  enou^  to  refer  to 
the  opinions  of  the  learned  judges  in  the  House  of  Lords,  refer- 
Tms  to  the  appeal  case,  which  was  stated  before  them,  yon 
will  see  that  it  is  the  subject  of  complaint  from  beginning  to 
end,  that  Mr  Hope  had  given  his  opinion  without  visiting 
the  &rm ;  and,  if  I  am  not  misinformed,  you  will  find  obje^ 
tions  given  in  to  himself,  with  respect  to  such  failure  ;  and  it 
is  urged  strenuously  over  and  over  again  in  the  appeal  case, 
that  evidence  of  the  practice  of  the  county  ought  to  have 
been  taken,  and  that  Mr  Hope  had  never  made  tne  slightest 
inquiry  into  the  subject.    The  passages  are  repeated  and 
strong  to  that  effect.    I  will  read  some  of  them  to  the  effect 
that  me  practice  of  the  county  should  have  been  inquired 
into  ;  but  I  don't  care  to  dwell  upon  that,  because  nobody 
can  question  that  Mr  Hope  was  led  into  error  here.    It  was 
not  according  to  good  husoandry,  according  to  his  opinion — 
he  had  no  opinion  on  the  subject — it  was  not  according  to 
the  practice  of  the  county  ;  in  his  opinion  the  claim  was  un- 
precedented.   But  the  judgment  was  pronounced,  and  Mr 
Gifford  threatens  us  very  properly  with  this  : — He  says,  if 
that  was  an  error,  it  is  the  good  fortune  of  his  client,  and  the 
misfortune  of  Mr  Hunter,  and  that  it  must  be  submitted  to. 
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SoL -General,  Well,  viewing  it  in  that  light,  I  think  you  must  be  of  opinion 
for  Defender,  ^j^^^  -^^  Hunter  is  the  victim  of  a  very  unfortunate  action. 
You  must  necessarily  be  of  that  opinion,  that  if  this  judgment 
is  not  to  be  got  the  better  of— it  may  be  Uiat  Mr  MiUer  is 
right  in  maintaining  so — then  the  House  of  Lords  may  re- 
quire to  go  over  it  again.     I  am  most  anxious  that  the  case 
be  stopped  now,  and  if  my  own  personal  influence  can  stop 
it  here,  it  shall  be  done.    But  Mr  Hunter  is  not  a  wrong- 
doer ;  he  may  be  the  victim,  the  innocent  sufferer  from  a 
most  unfortunate  judgment,  arising  from  these  accidental 
circumstances  which  f  have  brought  under  your  notice,  I 
think  entirely  to  your  satisfaction.    But  he  is  not  a  wrong- 
doer ;  he  is  not  to  blame  in  any  sense  of  the  word.    He  pro- 
ceeded in  applying  for  his  interdict  upon  probable  pounds  ; 
he  acted  not  rashly  or  reckless  of  his  neighbour's  mterest ; 
he  acted  as  a  reasonable  temperate  man,  proceeding  upon 
good  advice,  would  do.    In  domg  that  he  signified  his  case  to 
the  Court  without  misstatement,  or  colour,  or  exaggeration, 
and  in  good  faith.     Well,  but,  says  my  friend  Mr  Gifford^ — 
(and  his  observation  is  strong,  and  I  shall  not  under- 
state anything  which  appears  to  me  to  be  strong  in  the 
case) — *  Well,  according  to  this  judgment,  be  it  never  so 
'  unfortunate,  Mr  Hunter's  incoming  tenant  has  got  the  profit 
'  of  this  land ;  that  is  the  same  as  if  Mr  Hunter  had  got 
'  it  himself.    It  has  been  decided  according  to  this  judgment, 
'  be  it  right  or  wrong,  that  Mr  Miller  might  have  had  the  land ; 
*  is  he  to  keep  that  m  his  pocket  ?  ^  Take  it  in  that  way  if  you 
will ;  I  should  be  glad  to  put  an  end  to  this  litigation  upon 
any  moderate  terms.    He  shall  not  profit  by  it ;  his  incoming 
tenant  shall  not  profit  by  it ;  Mr  Gifford  put  it  to  you  in  that 
view.    I  think  that  is  a  very  strong  view  in  which  to  put  it 
The  judgment  may  be  accounted  for  by  an  unfortunate 
accident ;  it  may  be  contrary  to  the  truth  and  justice  of  the 
case,  but  still  it  must  be  taken  :  And,  according  to  that,  100 
acres  of  these  four  fields  would  have  passed  into  the  hands 
of  Mr  Hunter,  and  through  him  into  the  hands  of  his  incom- 
ing tenant ;  and  they  should  not  be  permitted  to  retain  the 
profit  that  Mr  Miller  might  have  made,  provided  he  had 
taken  the  waygoing  crop  of  potatoes  which  he  contemplated. 
And  that  brings  you  to  the  question  of  damages.    What  I 
should  wish  to  say  upon  this  matter  of  ^  wrongful '  in  the  view 
which  I  have  already  subtditted  to  you,  is  that  I  should  like 
you,  and  probably  ms  Lordship  would  suggest  it,  to  express 
your  opimon  upon  whether  Mr  Hunter's  conduct  was  blame- 
worthy, or  whether  it  can  be  characterised  as  wrongful  in  the 
sense  m  which  his  Lordship  shall  explain  to  you,  that  term 
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is  used  in  the  issue — whether  his  conduct  in  applying  for  Soi.-Gene»i, 
and  obtaining  this  interdict  was  blameworthy  in  Qie  sense  of  '^  ^"^^"^^^ 
the  issue.    I  concur  with  my  friend  Mr  Gifford  that  this  is  a 

auestion  of  law — the  iheaniug  of  that  word  'wrongful/  and 
iie  weight  and  force  of  it  in  this  issue ;  and  I  should  like 
you,  if  you  wiU  kindly  bear  it  in  view,  whatever  you  may  say 
upon  the  subject  of  damages,  to  tell  us  your  opinion  upon 
the  question,  whether  Mr  Hunter's  conduct,  in  applying  for 
and  obtaining  this  interdict  was  blameworthy  according  to 
the  true  meaning  of  that  word,  as  it  shall  be  explained  to 
you.  Now,  genUemen,  although  vou  should  answer  that  it  is 
not — that  Mr  Hunter  was  not  to  blame — ^that  you  think  he 
did  no  more  than  any  reasonable  man  who  had  due  considera- 
tion for  his  neighbour's  right  interests  might  have  been  ex- 
pected to  do  ;  although  you  should  answer  that  question  in 
the  negative,  I  should  like  you,  notwithstanding,  to  proceed 
to  estimate  the  damages,  for  I  see  no  other  way  of  terminating 
this  litigation  unless  you  do  so.  I  am  most  anxious  to 
terminate  it  here,  because  you  will  observe  you  will  thereby 
fix  the  damages  which  axe  to  be  paid,  in  the  worst  view  for  Mr 
Hunter,  although  the  Court  should  entertain  all  Mr  Gifford's 
doctrine  about  the  word  '  wrongful.''  I  am  not  assuming  that 
that  opinion  may  be  according  to  the  views  which  I  have 
expressed  to  you ;  nevertheless,  the  Court  may  be  of  a  contrary 
opinion,  and  there  may  be  a  great  deal  of  litigation  about 
that  What  I  am  most  anxious  for  is,  that  you  should  at  the 
same  time  tell  us  your  estimate  of  the  dami^e  to  Mr  Miller 
by  that  interdict,  assuming  that  he  is  entitled  to  damages. 
Now,  it  is  a  principle  upon  which  we  have  always  proce^Sed 
in  this  Court,  and  which  we  have  been  prettv  famiUar  with 
for  a  ^eat  many  years  now,  that  the  jury,  in  determining  Uie 
q^uestion  of  damages,  are  to  take  into  account  the  whole 
circumstances  of  the  case,  and  they  are  to  estimate  and  judge 
of  the  conduct  of  the  party  who  is  to  be  subjected  to  them. 
Proceeding  uoon  that,  if  you  have  followed  mv  vie?rs  at  all,  I 
think  you  will  regard  Mr  Hunter  as  a  man  who  did  nothing 
worthy  of  punishment,  and  Mr  Miller  is  entitled  to  no  more 
than  what  you  shall  judge  to  be  that  loss  which  he  actually 
sustained — not  those  imaginary  sums,  the  very  mention  of 
which  make  one  giddy,  of  ^2000  off  potatoes  in  these  fields, 
for  which  he  paid  about  ^1  an  acre  of  rent  overhead — <f  640 
for  600  acres — ^but  what  you  shall  estimate,  as  reasonable 
men,  to  have  been  the  loss.  Now,  upon  this  question,  my 
Mend  Mr  Gifford  had  some  strange  and  novel  theories,  one  in 
particular  I  shall  advert  to  immediately;  but  in  the  meantime 
permit  me  to  say,  although  it  ifiay  appear  light  to  you,  that  I 
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Sol. -General,  have  afancy  for  real  evidence ;  that  I  regard  thetestimony  of  the 
for  Defender,  inconung  tenants  as  very  valuable.  I  r^ard  then*  testimony 
as  very  valuable,  because  they  had  experience  of  the  very 
gix>una  in  the  very  year  in  question.  Of  course,  you  may 
always  make  observations.  I  don't  think  Mr  Gifford.  made  it 
He  is  not  in  the  habit  of  making  personal  attacks — (that  is  not 
according  to  his  practice) — ^but  it  mi^ht  be  suggested — Oh ! 
the  incoming  tenants  are  tenants  of  Mr  Hunter  now,  and  they 
may  be  disposed  to  favour  him.  Make  any  deduction  you 
like,  if  you  think  so  ;  that  is  in  your  hands.  If  you  can't 
trust  a  tenant  to  tell  you  the  exact  truth  without  exaggeration 
or  colouring  of  some  sort,  where  the  interest  of  the 
present  landlord  is  in  question,  do  so  by  all  means.  I 
can  see  no  ^ound  for  that,  and  I  shoula  be  disposed  to 
characterise  it  as  an  unjust  general  rule  to  proceed  upon. 
If  you  have  seen  any  appearance  of  colouring — ^but  that  is 
another  matter.  Taking  their  testimony  as  honest  men 
giving  it  upon  their  oaths ;  not  mere  opinion — for  men  may 
give  very  erroneous  opinions,  especially  if  they  speculate 
upon  what  may  have  happened— but  honest  men  cannot 
give  erroneous  evidence  as  to  matters  of  fact  which  occurred 
to  themselves.  Now  Messrs  Clark  told  you  as  matter  of 
£EU3t — ^not  as  matter  of  opinion — ^not  as  matter  of  specula- 
tion— not  as  a  probability,  but  how  that  very  ground  turned 
out  in  their  hands  in  that  year  1859.  And  their  account 
of  it  is  such  as  certainly  not  to  give  one  any  such  idea  as  that 
you  should  suppose  the  outgoing  tenant  would  have  made 
j^IOOO  out  of  It.  Now,  I  don't  want  to  press  this  for  more 
than  it  is  worth ;  I  think  it  does  not  require  to  be  so  pressed ; 
but  take  it  for  exactly  what  it  is  worth.  I  don't  mean 
that  the  potatoes  sown  hy  the  Messrs  Clark  might  be  unfitted 
to  realise  so  good  a  crop  as  the  potatoes  sown  by  the  out- 
going tenant  may  have  done.  They  were  a  fortnight  too 
Me ;  and  you'  have  to  make  allowance  for  that.  I  shall 
assume  that  Mr  Miller,  had  the  interdict  not  intervened, 
might  have  sown  a  fortnight  earlier.  I  understand  that  is 
very  doubtful,  but  assume  that  in  his  £Eivour  by  all  means  ; 
but  they  are  sown  a  fortnight  later,  and  the  produce  of  the 
crop  is  thrown  to  the  pigs.  It  is  not  saleable — mere 
trash — ^mere  rubbish !  Now,  if  farmers  were  asked  about 
this  matter  of  opinion — To  what  do  you  attribute  that 
fedlure ! — To  the  bad  ground  and  the  *  drouthy '  year. 
It  was  a  bad  year  for  that  ground ;  for  a  ^  drouthy '  year  tells 
more  upon  some  ground  than  others ;  and  it  did  so  upon  this 
ground.  Well,  but  they  were  asked — ^Weren't  they  too  late 
too  ? — Oh  yes,  but  we  don't  attribute  much  to  that,  though 
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we  might  have  had  a  somewhat  better  crop  if  they  had  been  f^^^fPf*^ 
earlier  sown,  but  still  it  would  not  have  been  good  so  as  to  pay ;  ^  i^«^a«- 
it  could  not,  with  the  nature  of  the  ground,  and  according  to 
our  experience  of  it ;  and,  therefore,  the  turnips  which  were 
sown  quite  in  time  were  an  entire  failure  owing  to  the  same 
cause.  Now,  they  told  you  about  that  steep  ground — what 
part  is  cultivatable,  and  what  is  not ;  and  you  have  their 
experience  of  that  ground  in  1859,  and  subsequently.  We 
were  speaking  a  c^ood  deal  about  the  benefit  to  them  of 
having  that  grouna.  Well,  take  their  estimate ;  what  was  it 
worth  to  you !  What  did  you  make  of  it  ?  Not  ,f  100.  My 
friend  Mr  Fatten  put  the  question-^ Would  you  say  you 
made  as  much  as  ^50?  And  the  answer  appeared  to  be 
quite  candid — ^  I  would  not  like  to  say  it  was  less  than  £50^ 
'  but  it  was  much  less  than  ^100.^  There  is  the  profit  of 
these  four  fields  to  the  incoming  t^iant ;  that  is  all  that  Mr 
Hunter  has  derived  through  his  incoming  tenant  from  these 
fields.  Allusion  has  been  made  to  a  passage  in  the  evidence 
of  the  elder  Clark,  which  I  did  not  hear,  but  which  I  have 
onl^  had  from  the  notes  of  evidence,  as  to  the  conversation 
which  he  and  his  brother  had  with  Mr  Latta,  to  the  effect 
that  i^500  had  been  agreed  to  be  paid  to  them  by  Mr 
Hunter  if  they  did  not  get  the  fields.  There  was  no  agree- 
ment on  the  subiect,  the  matter  was  merely  talked  oS, 
and  Mr  Clark  said  if  Mr  Hunter  got  the  £5  an  acre  which 
he  had  supposed-  Mr  Miller  was,  by  his  lease,  bound  to  pay 
for  miscroppii^,  he  would  take  it ;  but  he  said  further,  at  the 
same  time,  that  he  would  be  very  glad  to  take  •E'300.  How 
is  that  to  be  represented  as  an  agreement  between  the  land^ 
lord  and  the  incoming  tenant  that  he  was  to  get  £500  ;  for 
you  are  not  to  take  the  mere  words  apart  from  the  sense  of 
the  evidence  the  witness  has  given  upon  the  subject.  His 
meaning  was  not — I  asked  £5^  which  was  agreed  to,  and 
then  I  said  I  would  take  <£300.  That  is  nonsense.  No  man 
who  had  got  a  bargain  which  was  to  put  j?600  in  his  pocket 
would  be  very  willmg  to  take  <f  300.  You  have  an  explana- 
tion in  the  testimony  of  the  brother  of  the  conversation  that 
took  place,  that  he  would  be  very  glad  to  take  from  Mr 
Hunter  what  he  imagined  Mr  Hunter  would  take  from  Mr 
Miller ;  nay,  we  will  oe  very  glad  to  take  ^300.  There  was 
no  colouring,  at  all  in  that,  it  was  quite  candid.  They  got  the 
land,  however ;  and  what  was  the  land  worth  ?  Somewing  less 
than  ^100.  You  see  how  the  ^^500  is  named — you  see  how 
the  ^300  is  named — you  see  how  the  land  was  got,  and  the 
value  of  it  in  that  year  1 859.  It  is  not  worth  ^1 00.  And  now 
let  us  come  to  talk  about  the  damage,  and  I  confess  that  I  have 
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Sol  .-General,  rarely  seen  anything  that  looked  so  like  extravagance  as  the 
for  Defender.  tQgijijjQony  q{  ^gg  puTsuer  and  his  witnesses  upon  this  subject. 
I  don't  blame   Mr  Miller — ^not  the  least.      I  believe  nim 
to  be  perfectly  truthful  in  his  statements,  and  that  he  is 
asking  no  more  than  he  thinks  he  is  entitled  to.     There 
was  a  sort  of  quarrel  about  his  statement  in  the  record. 
My  friend  Mr  Gifford  referred    to  it,    misunderstanding 
my    meaning   altogether.      It  is    stated   in  the  interdict 
action,  in  the  note  by  the  respondent,  and  also  upon  record, 
that  Mr  Miller  had  right,  not  to  100  acres,  but  to  200  acres, 
but  that  he  is  willing,  for  the  sake  of  peace,  to  sacrifice 
his  right,  and  take  tne  100  acres ;   but  as  that  was  not 
agreed  to,   he  maintained  his  right  to  the  whole.     Well, 
what  occurred  to  my  mind  upon  that  subject  was  that 
Mr  Miller  was  under  an  honest  mistake  upon  that  subject — 
that  he  did  in  his  conscience  believe  that,  and  that  out  of 
that  200  acres  he  was  willing  to  sacrifice  one-half  of  his 
rights  for  the  sake  of  peace ;  that  is  to  say,  I  assumed  that 
statement  was  exactly  true,  and  I  expected  him  to  say  so. 
Did  he  say  so?    He  said  he  was  never  under  any  such 
belief  at  all.    I  confess  that  I  did  not  think  that  the  most 
favourable  explanation  for  him  to  make,  and  I  must  believe 
that  he  was  put  up  to  it  by  some  ingenious  lawyer.     But 
I  say  he  did  not  instruct  the  statement  that  he  had  the 
right  which  he  was  claiming.     I  think  the  evidence  was 
quite  distinct  on  that  point.    I  can  admit  that  statements 
upon  record  are  sometimes  exaggerated,  but  he  confessed 
that  he  would  restrict  himself  to  100  acres,  not  for  the  sake 
of  peace  merely,  but  because  it  was  too  much  to  hold  that 
claun  for  the  other;  and,  without  so  limiting  his  claim 
to    one-half,    I    suppose    he    would    have    asked    ^^4000 
here  instead  of  je2000.     I  remember  very  distinctly  of  a 
judge  in  this  Court,  who  is  now  no  more — ^the  late  Lord 
Justice-General — a  great  many  years  ago,  addressing  a  jury 
with  reference  to  a  claim  not  unlike  this,   in  which  large 
damages  were  in  issue — ^2000 — and  in  which  witnesses  of 
large  ideas  were  examined.    He  said — *  Gentlemen,  the  pur- 
'  suer  may  claim  the  amount  of  the  national  debt  if  he  likes, 
'  but  that  is  no  reason  why  you  should  give  more  than  what 
'  is  rationallv  proved.'    I  remember  a  claim  of  damages 
which   was  tor  a  sum  larger  than  this,   and  made  by  a 
perfectly  honest  man  too,  I  think,  and  it  gave  a  neat  deal 
of  talk  at  the  time.     It  was  made  by  some  Highland  laird 
upon  the  banks  of  Loch  Katrine  against  the  Glasgow  Cor- 
poration for  taking  away  water  from  the  Loch.     The  fee- 
simple  value  of  the  property  was  about  £5000,  and  the  claim 
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wa8  about  dfi  100,000  I  think,  and  there  was  evidence  to  sup-  f**^f^®i!i: 
port  it.  There  were  mamanimous  people  who  came  with  ^  ^  * 
reuing-plans,  and  who  said  that  all  this  ground  is  to  be  built 
upon ;  there  are  to  be  streets  and  crescents,  and  all  Glasgow 
is  to  come  and  live  there  in  summer ;  and  all  this  because  the 
lake  fell  2  feet  in  a  dry  season.  Well,  this  is  a  most  remarkable 
sum  for  Mr  Miller's  lands  to  make.  It  is  the  wildest  ex- 
travagance ;  it  is  nonsense.  The  tenants  who  actually  had  it 
did  not  make  j&lOO  off  it  But  he  was  going  to  plant 
potatoes  in  this  land,  and  to  make  all  that  money.  It  is 
very  odd !  East  Lothian  had  been  a  potato  growing  country 
from  the  time  of  the  £Eiilure  of  the  potatoes  in  1845.  The 
railway  and  the  failure  of  the  potato  crop  combining  led  to 
potatoes  being  extensively  planted  there.  That  is  fourteen 
years  before  1859;  but  it  never  occurred  to  the  tenant  of 
Oldhamstocks  that  his  was  a  potato  growing  farm.  He  grew 
potatoes  for  his  seryants  ana  feimily  with  more  or  less  suc- 
cess; and  I  think  in  one  year  he  had  somewhere  about  10 
acres  during  the  twenty-one  years  ;  but  it  occurs  to  him,  all 
of  a  sudden,  that  he  will  raise  100  acres,  and  plough  up 
voung  grass  for  the  purpose.  Gentlemen,  it  was  a  wild  idea ; 
haven^t  we  a  superabundance  of  testimony  to  that  effect? 
You  have  all  these  witnesses  for  the  defender.  You  have 
Bobert  Binnie,  the  best  potato  grower  in  East  Lothian,  who 
told  you  that  this  is  not  a  potato  growing  farm  ;  no  tenant 
in  his  senses  would  ever  have  thought  of  growing  potatoes 
there  in  any  laree  quantity.  But  Mr  Miller  thought  of  it. 
He  says,  in  the  last  year  of  his  lease — I  am  not  disputing  his 
veracity,  but  I  assume  that  he  never  would  have  done  it,  or 
as  Mr  Dickson  said,  at  least  he  would  have  seen  the  im- 
practicability of  the  thing,  and  probably  would  have  got 
oetter  advice  than  his  own.  But  what  does  he  want  to  do ! 
It  is  to  plant  these  potatoes  as  potatoes  were  never  planted 
in  this  world  before — with  artificial  manure  only,  upon  69 
acres;  and  with  a  very  small  quantity — 12  tons— of  farm- 
yard manure  upon  28  acres.  But,  dear  me,  potato  growers 
put  from  20  to  30  tons,  some,  of  them  24  and  28  tons,  and 
that  too  of  manure  of  the  best  kind  ;  and  most  of  them  put 
artificial  manure  in  addition.  But  then,  say  my  friends— Oh, 
that  is  with  a  view  to  the  future  crops.  Inow,  Mr  Miller  had 
nothing  to  do  with  future  crops,  and  did  not  care  that — (snaj)- 

Eing  his  fingers) — ^for  the  state  of  the  land  in  future  years,  if 
e  could  get  potatoes  to  grow,  let  the  land  be  scourged 
never  so  ;  that  was  no  afiair  of  his.  But  is  that  according  to 
the  rules  of  good  husbandry !  Oh  no ;  not  in  any  year  of 
the  lease,  except  the  last !     l^ut  although  you  may  not  plant  ^ 
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SoL -Oenerai,  potatoes  in  that  way,  because  the  tenant  himself  would  be 
for  Defender,  ^.j^^  sufferer — ^he  would  get  his  land  run  out — he  may  yet  do 
it  in  the  last  year ;  because  the  incoming  tenant  will  then 
get  it,  and  you  can  run  out  the  land  in  the  last  year  by  a 
crop  which  you  would  not  have  been  permitted  to  take  except 
by  scourging  in  the  prior  years ;  but  the  only  difference  is,  that 
the  tenant  himself  who  scourges  would  not  be  die  sufferer. 
But  the  rules  of  good  husbandry  are  for  the  protection  of  the 
successor  as  well  as  for  himself,  It  would  be  well  if  the  suf- 
ferer could  protect  himself  but  the  rules  of  good  husbandry 
are  neoessary  to  protect  the  man  in  whom  the  outgoing 
tenant  is  not  interested,  viz.,  his  successor;  therefore  you 
are  not  to  take  crops  in  the  last  year  which  would  scourge 
and  run  out  the  land  to  the  detriment  of  the  landlord  or 
his  successor.  Now,  the  ideas  which  are  pressed  upon 
the  other  side  are — Oh!  scourge  away  the  last  year  of 
the  lease;  never  mind  the  Clarks;  never  mind  Mr 
Hunter ;  what  have  we  to  do  with  good  husbandry  in  the 
last  year — ^we  don't  apply  the  rules  ofgood  husbandry ;  come 
forward  with  your  opinions  of  growing  potatoes  there  to  the 
extent  of  98  acres ;  the  soil  is  without  equal ;  you  can  assume 
everything  quite  favourable,  and  that  that  land  is  not  to  be 
burned  up  with  drought  in  the  year  1859, — and  what  is  the 
result  ?  The  result,  according  to  the  seven  witnesses  for  the 
defender,  who  are  necessarily  speculating  just  as  the  pursuer^s 
witnesses  are,  ranges  between  a  profit  upon  the  whole  affair  of 
;P209,  and  a  loss  of  about  ^£^500 ;  for  one  gentleman,  the  tenant 
of  as  good  potato  land  as  any  in  East  Lothian,  says  this  is  not 
a  farm  available  for  potatoes ;  that  if  the  tenant  had  cultivated 
those  fields  with  potatoes  in  1859  according  to  the  rules  of 

food  husbandry,  ne  would  have  lost  ^6  an  acre  by  them, 
[ow,  that  is  a  gentleman  who  cultivates  the  best  lana  in  the 
county  for  potatoes,  and  his  experience  in  1859  is  as  in- 
structive  as  it  possibly  can  be.  Upon  land  for  which  he  pays 
a  rent  of  ^5,  he  made  a  profit  of  £6 :  10s. — ^that  is,  after  pa3dDg 
rent  he  had  30s.  an  acre  of  profit  Mr  Miller  expectea,  upon 
the  land  for  which  he  paid  ^1:1:4,  to  make  about  jPI  4: 14s. 
an  acre  of  profit.  Now,  gentlemen,  is  not  that  wild !  And 
he  brought  forward  as  a  witness  a  gentleman,  who,  upon  the 
worst  farm  in  Berwickshire,  had  got  60  bolls  in  one  year,  and 
that  you  are  asked  to  proceed  u{>on  here.  Gentlemen,  you 
might  as  well  bring  an  agriculturist  to  tell  us  what  he  had 
grown  in  his  garden  some  twenty  or  thirty  years  a^o.    I  have 

!;iven  you  a  gentleman  in  East  Lothian  upon  the  best  potato 
and  in  the  county  paying  £5  an  acre,  and  he  says  he  could 
not  make  90s.  after  paying  his  rent  down  that  year.    There 
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again,  gentlemen,  you  have  real  evidence,  and  that  is  the  testis  f**^Tw''^* 
monyofa  party  knowi9g  that  district  well.  He  could  not  have  ^  ^ 
raised  potatoes  there  except  at  a  loss.  Now,  gentlemen,  I  am 
not  going  into  minutie  here ;  it  is  impossible  to  criticise  the 
evidence  upon  the  one  side  and  the  other.  You  have  two 
great  classes ;  you  have  the  pursuer's  witnesses,  with  the 
wildest  ideas,  telling  you  what  might  have  happened  if  you 
had  proceeded  without  looking  to  the  interests  of  the  land- 
lord or  incoming  tenant— in  short,  without  regard  to  whether 
you  destroy  the  farm  or  not.  You  have,  upon  the  other 
nand,  the  testimony  of  seven  of  the  most  experienced  agri- 
culturists in  Scotland^  who  tell  you  the  most  that,  in  their 
opinion,  could  have  been  done  by  planting  potatoes  there, 
according  to  the' rules  of  good  husbandry,  ana  that  the  rules 
of  good  husbandry  are  as  applicable  to  the  last  year  of  a  lease  as 
to  the  prior  years.  You  have  noUiing  to  protect  the  interest 
of  the  successor,  nothing  to  protect  the  landlord  or  incoming 
tenant  against  undue  cropping  and  scourffin^  in  the  last  year, 
excepting  the  rules  of  good  husbandry  mnm  are  referred  to, 
and  the  prohibition  which  is  contained  in  the  lease  i^nst 
undue  cropping  and  scourging.  Now,  gentlemen,  if  you  take 
the  testimony  of  such  men  as  Mr  Hume,  John  Curror,  and 
Adam  Curror,  you  must  arrive  at  the  conclusion  that  Mr 
Miller  may  be  gratified  that  he  did  not  expend  his  money 
upon  that  land  ;  you  must  be  of  that  opinion.  If  you  take 
the  testimony  of  other  witnesses  for  the  defender,  you  will 
make  his  damages  the  very  highest  amount  which  is  stated, 
jP209,  and  that  is  assuming  everything  to  turn  out  in  the 
most  &vourable  manner ;  not  haviuj^  the  experience  of  the 
darks — ^not  having  the  experience  of  the  drought  of  the  year 
1859  as  it  affects  tne  soil  of  that  particular  fonn.  Take  the 
testimony  of  Mr  fiinnie,  the  first  witness  examined  for  the  de- 
fender, and  who  was  examined  at  such  length,  and  the  whole 
profit  is  £57.  Now,  gentiemen,  I  trustyou  see  how — I  humbly 
suggest  very  respectmlly  to  his  Lordship  and  to  you — ^this  case 
should  be  dealt  with.  I  should  desire,  with  a  view  to  ter- 
minate the  litigation  here,  if  it  be  possible,  that  you  should 


shall  be  instructed  that  word  bears  in  this  issue.  I  have 
already  told  you  the  sense  which  I  understand  it  to  bear  in 
this  issue,  but  you  will  be  told  by  the  Bench ;  and  what  I 
humbly  ask  you  to  do,  in  the  first  place,  is  to  express  your 
opinion  whether  Mr  Hunter's  conduct  was  wrongful  in  the 
sense  which  you  shall  be  told  is  the  true  one, — whatever 
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Soi^^Oenwai,  your  answer  to  that  question  may  be.  I  should  like  'you 
or  Defender,  j^^i^jjgj.  ^  estimate  the  damM[es  which  jou  think  Mr  Miller 
is  entitled  to,  if  he  is  entitled  to  damages  at  all ;  and  I  should 
thank  you  to  divide  your  answer  according  to  the  questions 
as  they  are  truly  divided  in  the  issue.  We  shall  then  have 
the  best,  and  I  hope  the  certain  possibility  of  terminating 
the  litigation  in  this  case,  which  unfortunately  has  occupied 
the  Courts  too  long,  and  I  am  sure  has  occupied  your  atten- 
tion a  great  deal  too  long.  I  have  only  to  thank  you  for  the 
very  careful  attention  which  you  have  given  to  the  whole 
evidence  in  the  case,  which  I  have  had  an  opportunity  of 
remarking,  and  for  the  patience  with  which  you  nave  listened 
to  me. 


LordKinioch's  Lord  Kvnloch, — Gentlemen  of  the  jury,  the  issue  which 
Charge,  has  been  sent  to  you  for  trial  involves  two  questions — let. 
Whether  the  defender,  by  means  of  a  certain  interdict,  wrong- 
fully  prevented  the  pursuer  from  taking  a  waygoing  blad^ 
crop  from  one-sixth  part  or  thereby  of  his  farm.  You  must 
find  upon  that  question  in  affirmation  of  the  issue  before  you 
consider  the  other  question,  which  is  that  of  damages  The 
second  question  is,  Whether  any  and  what  amount  of  damages 
arises  in  consequenca  Now,  gentlemen,  you  have  been  in- 
formed that  there  were  previous  proceedings  at  law  betwixt 
the  parties.  It  is  expedient,  in  the  first  instance — for  I  have 
been  asked  on  both  sides,  and  I  am  bound  to  lay  down  the 
law  arising  from  these  proceedings — one  way  or  tne  other,  to 
settle  the  law.  Gentlemen,  you  are  aware  that  the  whole 
question  arises  under  a  lease  of  twenty-one  years,  which 
came  to  a  termination  in  the  year  1859.  And  it  is  some- 
thing remarkable  that  although  for  nearly  six  days  we  have 
been  occupied  very  much  with  what  are  called  shifts  in 
husbandry — ^the  four-shift,  the  five-shift,  the  six-shift,  the 
seven-shift,  dry  shifts,  and  wet  shifts — ^yet  there  is  not  in 
this  lease  a  single  word  about  shifts  one  way  or  the  other 
— I  mean  directly  expressed.  The  provision  in  the  lease 
is,  first,  the  general  provision — which  probably  would  have 
been  held  to  be  there,  although  not  expressed — that  the 
tenant  is  to  cultivate  the  farm  according  to  the  rules  of 
good  husbandry  established  and  practised  in  the  country, 
and  not  to  scourge  or  deteriorate  the  same  by  undue  cropping. 
And  then  the  lease  goes  on,  and  this  is  all  which  it  provides 
on  the  subject,  besides  that  general  provision — '  In  pcuticular, 
*  never  to  liave  more  than  one-half  of  the  arable  land  in  white 
'  crop  in  the  same  season,  nor  to  take  two  white  crops  off  the 
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*  same  field  without  a  green  or  a  black  crop  intervening,  and  ^^'"^^^^^ 

*  to  take  only  one  blac^  ccop,  such  as  hay,  beans,  peas,  potatoes,      ^^^^^^*9^' 
'  and  the  like,  between  grass  and  grass.^    Now,  gentlemen, 

the  lease  comes  to  a  termination,  and  up  to  a  certain  point 
Uiere  is  no  controversy  betwixt  the  parties  ;  but  the  tenant 
has  one-half  of  the  fietrm,  or  about  300  acres,  under  white 
crop,  and  that  is  not  objected  to.  No  litigation  arises  in 
r^fard  to  the  remaining  acres,  because,  although  the  tenant 
had  thrown  out  some  suggestions  as  to  what  were  his  extreme 
rights,  he  was  content  to  leave  these  in  fallow  and  grass  to 
the  incoming  tenant  But  the  dispute  arose  as  to  whether 
he  was  entitled  to  take  a  black  crop  (a  crop  intended  by  him 
to  be  potatoes),  from  the  remaining  100  acres  of  the  farm. 
Now,  ne  very  fairly  announced  his  intention  to  do  so.  I 
think  there  is  evidence  of  that ;  but  he  spoke  in  a  somewhat 
vague  way  about  it  in  the  banning  of  the  year;  but 
certainly,  by  the  correspondence  which  has  been  read  to  you, 
by  the  beginning  of  the  month  of  March,  his  agent  had  very 
distinctly  mtimated  to  the  agent  for  the  landlord  that  he 
conceived  he  had  right  to  do  so,  and  was  about  to  do  it. 
Then,  gentlemen,  the  landlord  puts  in  the  application  for 
interdict ;  and  about  the  terms  of  the  application  there  can- 
not be  any  serious  difficulty,  for  the  application  is  a  general 
one.  It  is  for  an  interdict  arainst  his  tenant  taking  more 
than  a  white  crop  from  one-half  of  the  farm,  and  an  interdict 
against  his  taking  a  wayTOing  crop  of  any  description,  ^  other 

*  than  a  white  crop  to  tne  extent  foresaid,  of  wheat,  barley, 
'  and  oats,  firom  any  portion  of  the  said  farms  and  lands 
^  during  the  current  year  1859  f  and  then  generally,  ^  from 

*  ploughing  or  otherwise  preparing  any  part  of  the  said 
\  farms  ana  lands  for  that  purpose.'  In  short,  the  applica- 
tion is  to  the  effect  that  he  shall  be  interdicted  from  taking 
more  than  a  white  crop  from  one-half  of  the  fsirm,  which  is 
conceded  to  be  his  nghts.  Now,  gentlemen,  when  tins 
application  for  interdict  was  presented,  a  very  common  pro- 
ceeding took  place,  by  which  the  rights  of  the  pursuer,  I 
must  tell  you,  are  not  m  the  slightest  degree  affected.  The 
landlord  offered  caution,  that  is  to  say,  caution  for  the  full 
amount  of  the  damage  which  the  tenant  plight  sustain  if  his 
interdict  was  found  to  be  ill  grounded  ;  and  the  tenant  con- 
sented to  the  interdict  being  passed,  which  is  a  very  common 
and  very  advisable  course,  often  adopted  in  the  view  of  liti- 
gation probably  lasting  for  some  time,  and  so  the  party 
alleging  that  he  had  the  active  right  being  prevented  losing 
by  prosecuting  it.  But  the  lancuord's  findmg  caution  does 
not  in  the  very  slightest  degree  affect  the  tenant's  rights. 
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LordKinioch'a  These  remain  exactly  as  they  were  before,  Then  the  couTBe 
Charge,  ^hic^  the  CouTt  tooK  in  this  ease  was  to  setid  the  matter  to 
Mr  Hope  of  Fenton  Bams  for  his  opinion.  I  shall  say  a 
word  or  two  presently  in  r^ard  to  the  style  of  Mr  Hope's 
reports,  but  in  the  meanwhile,  with  a  view  to  estimating  the 
precise  extent  and  effect  of  the  judgment,  it  is  very  proper 
that  you  should  notice  that  in  Mr  Hope^s  first  report,  this  is 
what  he  returns  to  the  Court  as  his  opinion ;  but  you  will 
see  more  of  it,  you  will  hear  the  terms  of  the  judgment  of  the 
Court,  which  afterwards  passed  upon  the  reports : — ^  The  re- 
^  f)orter,^  he  says,  ^  is  of  opinion,  that  by  the  express  stipula- 
'  tions  of  the  lease  of  1838,  under  which  the  respondent  held 
'  the  farm,  and  also  by  the  rules  of  good  husbandry  as  esta- 
'  blished  in  the  county  of  Haddington,  the  said  respondent 
^  was  entitled  throughout  the  lease  to  manage  and  crop  the 
*'  lands  according  to  the  six-course  shift,  that  is,  to  have  one- 
'  half  of  the  arable  land  in  white  crop,  one-sixth  part  in 
«  grass,  one-sixth  part  in  black  crop,  and  one-sixth  paxt  in 
'  turnip  or  bare  fallow  ;  that  the  said-  respondent  was  there* 
'  fore  entitled  to  have  retained  one-sixth  part  of  the  arable 
'  land  for  a  black  crop  the  last  year  of  his  lease.'  Now,  I 
need  not  go  deeper  into  the  reports  of  Mr  Hope,  for,  gentle- 
men, the  substance  of  the  judmients  are — in  £Btct  the  very 
words  of  the  judgment  import  tnis  opinion  of  Mr  Hope  into 
the  judgement  of  the  Court ;  for  the  Court,  by  their  ultimate 
judgment,  expressly  approved  of  the  reports  by  Mr  Hope. 
These  are  the  words  of  tne  jud^ent ;  they  *  approve  of  the 

*  two  reports  of  Mr  Hope—  Find,  in  terms  thereof,  that  the 

*  respondent,  by  the  lease,  was  bound  to  hand  over  in  the 
'  last  year  of  the  lease  to  the  incoming  tenant  one-sixth  part 

*  of  the  farm,  once  ploughed,  as  the  turnip  or  fallow  breaks 
'  of  the  year/  That  does  not  seem  to  be  matter  of  litigation, 
but  probably  the  Court  found  it  necessary  to  provide  security 
against  that  being  done.  *  To  this  extent  and  effect  sustain 
^  the  reasons  of  suspension,  and  declare  the  interdict  per- 
'  petual :  Qiwad  vUra,  repel  the  reasons  of  suspension,  and 
'  recal  the  interdict,  and  decern."  That  is  to  say,  excq)t  to 
this  effect  as  appUcable  to  the  fallow  break,  they  deny  the 
landlord  the  interdict  which  he  sought ;  they  deny  the  land* 
lord  the  whole  extent  of  the  interdict  which  he  sought.  Now, 
gentlemen,  I  cannot  for  a  moment  doubt  as  to  tne  meaning 
and  effect  of  this  judgment ;  I  cannot  doubt  that  the  Couit 
intended,  as  indeed  the  words  of  their  Judgment  expressly 
import,  to  find  that  the  pursuer,  Mr  Miller,  was  entitled  to 
take  a  black  crop  from  one-sixth  part  of  his  farm  in  the  last 
year  of  the  leasa    And  I  rather  think,  gentlemen,  that  the 
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very  able  address  by  the  Solicitor-Qeneral  to  you,  allowed  ^"^S^^Jf^ ' 
that  the  matter  was,  if  not  directly  conceded,  scarcely  at  all  ^^^^^^s®' 
disputed.  Therefore,  gentlemen,  1  must  direct  you,  in  point 
of  law, — ^but  which  perhaps  you  will  think  not  to  be  very 
necessary, — but  I  must  direct  you  that,  by  the  terms  of  the 
pursuer's  lease,  construed  by  the  final  judgment  of  this 
Coiurt,  affiiTned  by  the  House  of  Lords,  the  pursuer  was  en- 
titled to  take  a  crop  of  potatoes  from  one-sixtn  of  the  arable 
lands  of  the  &rm  in  the  last  vear  of  the  lease.  Now,  gentle- 
men,  I  have  been  asked  by  the  pursuer's  counsel  to  cany  the 
law  somewhat  further.  He  has  asked  me  to  lay  it  down  to 
you  that  this  is  sufficient  for  the  decision  of  this  case,  except 
merely  as  to  the  amount  of  damages.  In  other  words,  thai 
the  judgment  of  the  Court,  without  any  additional  proof  or 
consideration  whatever,  is  sufficient  to  entitle  him  to  a  ver- 
dict upon  the  first  Question  of  the  issue  as  to  whether  the 
pursuer  was  wrongfully  prevented  from  taking  his  crop  by 
the  landlord.  Qentlemen,  I  cannot  lay  down  the  law  in  tnese 
absolute  terms.  It  is  indeed  a  general  principle  of  very  great 
simplicity,  and  perhaps  not  an  mequitable  principle  in  itself, 
that  whenever  a  man  does  that  which  he  is  not  legally  en- 
titled to  do,  he  is  bound  to  repair  the  consequences  to  his 
neighbour.  I  shall  not  say  what  opinion  I  myself  have  upon 
that  point ;  but  I  caimot  say  that  the  Court  have  said 
that  much  in  their  decisions.  In  more  than  one  case — in 
several  cases — ^the  Court  have  held  that  even  although 
an  interdict  has  been  taken  upon  insufficient  grounds,  and 
afterwards  recalled  by  the  Court,  still  damages  don't  neces- 
sarily follow  against  the  man  at  whose  instance  that  interdict 
was  sought  Therefore,  gentlemen,  as  instructed  by  these 
decisions,  I  must  direct  you  in  law  that  it  does  not  neces- 
sarily follow  that,  because  the  Court  in  pronouncing  judg- 
ment recalled  the  interdict,  as  having  been  applied  for  on 
insufficient  grounds,  the  defender  is  liable  in  oamages  ;  but 
that  the  whole  circumstances  in  which  the  interdict  nas  been 
applied  for  are  to  be  considered  by  the  jury,  in  order  to  their  de- 
termining whether  the  application  for  the  same  was  a  wrongful 
proceeding,  in  respect  of  which  damages  are  justly  due.  Now, 
gentlemen,  in  this  way  you  see  it  is  necessary  for  you  to  con- 
sider the  circumstances  of  the  case  ;  and,  of  course,  one  of 
these  circumstances,  and  one  of  the  most  important  of  all,  is 
clear  that,  by  the  judgment  of  the  Court,  the  defender  has 
been  found  not  entitled  to  apply  for  this  interdict,  and  that 
the  pursuer  has  been  found  entitled  to  have  this  crop  in  the 
last  year  of  the  lease.  This  is  the  starting  point  of  the  case ; 
but,  gentlemen,  you  must  consider  very  carefoUy  whether 
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LordKinloch's  there  are  circumstances  which  will  take  off  the  edge  of  that 
^^^^^'^  fact,  and  to  exempt  the  defender  from  paying  damages  to  the 
pursuer,  in  consequence  of  his  thus  being  prevented  from 
exercising  his  legal  rights.  But  you  cannot  go  exclusively 
upon  that  ground  according  to  the  law  which  I  have  laid 
down  to  you,  and  which  I  have  considered  to  be  the  law 
applicable  to  the  case.  You  must  consider  the  whole  cir- 
cumstances of  the  case  in  order  to  determine  whether  this  is, 
in  the  sense  of  the  issue,  a  wrongful  act,  for  which  dama^ 
are  due.  Now,  gentlemen,  the  circumstances  upon  which 
the  defender  has  mainly  relied,  in  order  to  take  off  the  effect  of 
the  found  illegality  of  the  interdict,  have  been  very  amply  and 
very  ably  enforced  before  you  by  the  defender's  counsel,  and 
you  will  give  to  all  the  considerations  which  he  has  presented 
to  you  that  weight  which  they  very  justly  deserve.  It  is 
saia  that,  irrespective  of  the  lease,  ana  under  the  jud^^ent  of 
the  Court,  the  proceeding  of  the  pursuer  in  taking  his  black 
crop  in  the  last  year  of  the  lease  was  a  proceeding  at  variance 
witn  the  rules  of  good  husbandry.  Indeed,  the  statement  by 
the  defender  is,  that  to  cultivate  this  farm  upon  the  six-shift, 
which  is  what  the  judgment  of  the  Court,  1  take  it,  has  ex- 
pressly found  by  affirmation  of  the  report  of  Mr  Hope,  was 
the  proper  method,  or,  at  least,  the  permitted  method  of 
cultivation — to  cultivate  this  farm  upon  the  six-shift  was  a 
proceeding  altogether  at  variance  with  good  husbandry. 
Gentlemen,  I  must  say  to  you  that  he  has  brought  a  body  of 
evidence  to  that  effect,  of  the  greatest  possible  weight  and 
consistency.  It  is  impossible  to  have  witnesses  of  greater 
skill,  or  more  deserving  of  implicit  reliance,  than  the  wit- 
nesses brought  to  speak  to  that  effect  You  have  had  a  large 
body  of  them  examined  before  you,  and  from  which,  perhaps, 
upon  that  point  of  the  case,  and  looking  to  questions  of  good 
husbandnr  abstracted  from  the  lease  itself,  you  may  scarcely 
say  that  Mr  Hope  of  Fenton  Bams  is  an  exception.  Then, 
gendemen,  what  the  defender  has  very  strongly  relied  upon  is 
the  conduct  of  the  pursuer  himself  in  the  course  of  manage* 
ment  of  his  him ;  and  here,  again,  gentlemen,  it  seems  to  be 
very  fiilly  and  fairly  proved,  that  down  to  the  very  last  year  of 
the  lease,  the  pursuer  proceeded  upon  a  course  of  manage- 
ment inconsistent  with  the  six-shift  rotation.  Not,  perhaps, 
precisely  according  to  the  five-shift,  but  tending  in  that 
direction,  and  certainly  not  according  to  the  six-shift.  And 
you  have  been  told  upon  the  most  weighty  authority  imagin* 
able,  that  the  five-course  shift  of  cultivation  was  the  only 
course  at  all  suitable  either  to  the  interest  of  the  landlord 
or  that  of  the  tenant.     You  have  had  it  explained  to  you, 
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that  on  a  farm  situated  high  like  this,  it  would  have  been  LordKinioch's 
the  most  inexpedient  proceeding  in  the  world  to  have  adopted  c^*««®- 
the  six-shift  to  it — ^the  whole  &nn  would  have  been  run  out — 
the  tenant  brought  to  a  stand,  and  everything  go  into  con« 
fusion.  And  especially,  jon  have  had  evidence  brought  to 
you  to  prove,  that  even  if  the  lease  permitted,  and  left  a 
very  large  option  in  the  matter,  to  pursue  the  five-shifk, 
or  any  less  severe  and  stringent  shift  than  the  six-shift 
during  the  course  of  the  lease,  and  suddenly,  in  the  last  year 
of  the  lease,  to  change  to  the  six  shift,  you  have  had 
evidence  brought  before  you  that  this  was  altogether  incon- 
sistent with  the  description  of  good  husbandry ;  and  that, 
even  although  there  was  a  permitted  option  in  that  matter, 
it  would  have  been  at  variance  with  the  established  rules  of 
good  husbandry.  Now,  these  circumstances  you  must  weigh 
very  carefully.  They  go  very  essentially  to  the  question  m 
the  case  in  regard  to  the  wrongfulness  of  the  act.  You 
are  by  no  means  to  leave  out  of  view — (they  are  by  no 
means  irrelevant  to  the  case) — the  observations  made  with 
so  much  force  by  the  Solicitor-General,  in  regard  to  the 
mode  in  which  the  reports  of  Mr  Hope  were  made  up  in  that 
former  action.  The  consideration  of  these  reports  cannot, 
one  way  or  other,  affect  the  judmnent.  Neither  I  nor  you 
are  entitled  to  speculate  upon  the  result  which  might  have 
arisen  had  these  reports  been,  what  they  might  have  been, 
more  explicit  as  to  the  grouncls  of  Mr  Hope's  opinion.  The 
judgment  must  stand  ;  it  is  a  judgment  betwixt  the  parties, 
which  neither  one  nor  other  can  get  over.  But  the  considera- 
tions presented  to  you  are  undoubtedly  relevant,  and  are  still 
worthy  of  your  consideration,  and  of  being  carefully  weighed 
by  you,  in  regard  to  the  good  £Eiith  of  Mr  Hunter,  which  he 
reasonably  entertained  in  obtaining  the  interdict.  But  then, 
gentlemen,  the  pursuer  has  put  before  you  considerations 
which,  on  the  other  hand,  deserve  the  greatest  possible 
weight.  The  pursuer  says,  and  he  says  with  great  fairness 
ana  reasonableness,  that  the  rules  of  good  husband^  are 
comparatively  immaterial  in  a  case  where  parties  have  made 
a  contraot  for  themselves.  No  doubt  the  parties  to  such  a 
contract  are  entitled  to  bargain  as  they  please  ;  it  may  turn 
out  that  th^y  have  made,  on  the  one  side  or  on  the  other,  an 
imprudent  bargain ;  it  may  be  that  the^  did  not  anticipate 
the  consequences  of  the  contract  which  they  were  then 
making.  But  parties  are  entitled  to  lay  down  rules  of  good 
husbandry  for  tnemselves ;  and  what  the  pursuer  presented  to 
you  is  this — that  in  the  present  case  as  tne  judgment  of  the 
Court  has  found  the  parties  did  make  a  contract  under  which 
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^'dKmioch's  the  pursuer  was  entitled  to  take  this  crop  of  potatoes  in  the 
^'*'^'  last  year  of  the  lease,  and  that  all  those  other  views,  abstracted 
from  the  construction  of  the  lease — those  views  as  to  the  rules 
of  good  husbandry,  &c. — ought  not  to  have  weighed  with  him ; 
and  that  the  landlord  was  not  entitled  to  be  moved  by  them, 
as  he  was  to  apply  for  that  interdict,  and  that  he  cannot  fairly 
justify  his  conauct  in  the  application  on  that  ground.  The 
pursuer  substantially  put  it  so.  He  ought  to  haye  known 
that  this  was  the  contract  betwixt  him  and  his  tenant, 
whatever  might  be  the  consequences,  and  he  ought  to 
have  -adhered  to  his  contract  and  not  sought  to  infringe 
it  And  there  is  not  a  doubt  that  if  the  pursuer  is  right 
in  his  construction  of  the  contract,  and  tnat  he  was  en- 
'  titled  (be  the  results  what  they  may)  to  cultivate  this  farm 

on  the  six-shift,  and  to  take  a  black  crop  in  the  last  year  of  the 
lease  ;  then,  if  this  was  his  right,  the  necessary  consequences 
must  arise,  and  you,  the  lanmord,  cannot  complain.  If  the 
landlord  so  makes  his  bargain,  he  must  suffer  the  loss,  if  loss 
shall  arise.  And  so  as  to  the  incoming  tenant,  as  to  whom 
there  is  a  very  obvious  remedy.  The  incoming  tenant  was 
not  necessarily  obliged  to  take  that  lease  ;  he  might  do  what 
has  been  proved  others  did ;  he  might  contract  with  his 
landlord  tor  the  pecuniary  equivalent  for  the  loss  that  he 
might  have  been  expected  to  sustain  by  the  proceedings 
of  the  outgoing  tenant.  A  contract  is  not  inconsistent  with 
his  having  his  rights.  You  have  had  one  man  who  had  what 
is  called  an  irreralar  entry,  and  he  got  ^£^300  from  his  land- 
lord. We  have  had  some  evidence  as  to  making  a  bargain  of 
the  same  description  in  this  case.  But  be  the  consequences 
what  they  may  to  tlie  landlord  or  incoming  tenant,  the  pur- 
suer submits  to  you,  and  he  submits  with  a  great  deal  of 
fairness  and  reason — and  you  will  give  his  statement  all  the 
weight  which  you  think  it  deserves — that  having  made  his 
contract,  he  was  entitled  to  have  it  followed  out,  and  that 
there  was  nothing  in  this  case  which  justified  the  landlord 
in  conceiving  the  contract  to  be  different,  or  in  acting  upon 
that  supposed  difference.  And  then,  gentlemen,  there  was  a 
remark  made  by  Mr  Gifford,  in  which  I  entirely  concur,  viz., 
that  you  must  regard  the  case  as  involving  to  the  pursuer 
this  question — Whether,  supposing  he  is  right,  and  the 
Court  have  found  that  he  is  rignt  in  his  construction — whether 
the  drfender  is  not  in  reality  endeavouring  to  take  from  him 
a  part  of  his  own  property.  The  case  is  a  very  different 
case  frt)m  that  of  an  arrestment,  which  has  commonly  raised 
such  questions  of  damage,  where  a  man's  goods  are  locked 
up  for  a  certain  time.     No  doubt,  the  damage  may  ensue. 
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and  in  eertidn  circmmstances,  damage  will  be  giren.    But  the  ^!?^*^^***'" 
porsuer  says  here,  and  he  says  it  with  perfect  justice— •  If  I     ^"^®- 
^  am  right  in  my  constraction  of  the  lease,  and  the  Court  has 

*  found  me  to  be  in  the  right,  I  am  entitled  to  have  that  crop 

*  ofpotatoes  which  was  mine — which  was  my  property.   I  have 

*  been  prevented  from  taking  my  property/  The  case 
must  be  regarded  with  that  result  fully  in  view.     When 

Jrou  come  to  consider  the  question  whether  or  not  the  land- 
ord  was  justified  in  making  this  application,  or  whether,  in 
a  moral  sense  (and  in  this  case  the  moral  is  very  much  the 
legd  sense  as  I  think),  the  landlord  performed  a  wrongful 
act  in  applying  for  that  interdict.  Now,  gentlemen,  all  this 
is  for  your  consideration.  You  must  start  with  the  unqueih 
tionable  fact  that  the  landlord  had  no  legal  right  to  apply 
for  the  interdict,  and  so  the  Court  have  found.  You  cannot 
at  once  proceed  to  the  conclusion  that  the  landlord  is  there- 
fore liable  in  damages.  I  don^t  think  the  law  so  allows ;  but 
you  we  to  consider,  having  the  whole  case  before  you, 
whether  the  conduct  of  the  landlord  was  or  was  not  such 
as  is  rightly  termed  a  wrongful  proceeding  in  the  sense  of  the 
issue.  I  don't  know  that  any  part  of  the  case  is  excluded 
from  your  view  in  this  matter.  And  it  is  with  reference  to 
that  view  that  you  must  make  up  your  minds,  one  way  or  other, 
upon  the  first  question  in  the  issue,  viz.  — ^  Whether  the  defen- 

*  der,  by  means  of  an  interdict  obtained  by  him  against  the 

*  pursuer,  on  or  about  31st  March  1859,  wrongfiiUy  prevented 
'  the  pursuer  from  taking  a  waygoing  black  crop  ?  "*  Now, 
gentlemen,  of  course,  if  you  come  to  the  conclusion  that  there 
was  no  wrongfulness  upon  the  part  of  the  landlord,  your  duty 
is  exhausted ;  you  don't  require  to  consider  the  question  of 
damages ;  for  I  must  tell  you  that  I  don't  think  you  can  com^ 
potently  return  such  a  verdict  as  is  proposed  alternatively  by 
the  Soucitor-Qeneral.  He  proposed  to  you  in  substance  that 
vou  should  find  in  favour  oi  the  landlord  upon  the  first 
DTsnek  of  the  issue,  and  then  go  on  to  assess  the  damages. 
You  eannot  consider  the  damages  till  yon  have  first  come  to 
the  conclusion  that  the  limdlord  was  guilty  of  a  wrongfol  act. 
If  you  come  to  that  conclusion — and  you  will  proceed  accord- 
ing to  the  direction  I  have  given  you — then  you  will  consider 
what  is  the  amount  of  the  damage,  if  any,  which  you  are  to 
award  to  the  pursuer.  Now,  gentlemen,  there  here  arises  a 
very  serious  and  important  question.  It  is  a  question  which 
is  peculiarly  for  you,  and  in  which  I  cannot  do  a  great  deal 
to  aid  youL  I  may  give  you  some  general  views,  wnich  may 
be  helpful  to  you,  but  the  question  as  to  whether  any»  and 
what  damage  has  been  sustained,  is  peculiarly  a  question  for 
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Lord^^och*!  you  to  deal  with,  because  an  estimate  of  damages  must,  from 
>haxge.  ^j^g  nature  of  the  case,  be  hypothetical.  The  complaint  of 
the  pursuer  is  that  he  did  not  get  his  crop,  therefore  we 
cannot  tell  what  crop  actually  would  be  produced,  except 
by  estimate  and  hypothesis.  That  is  what  occurs  in  every 
case  of  the  kiud.  Now,  you  must  avoid  both  of  two 
extremes.  In  the  one  case  you  must  take  care  that  you  don't 
five  the  pursuer  what  is  apparently  a  hypothetical  amount  of 
oamage,  and  have  no  legitimate  basis  to  go  upon.  You 
must  not  give  him  the  amount  of  an  account  made  up 
for  the  purposes  of  this  case,  supporte^l,  it  may  be,  witn 
a  great  deal  of  strong  evidence;  out  you  must  be  quite 
satisfied  that  there  is  a  real  foundation  for  the  damages 
which  you  are  to  award — ^not  mere  hypothesis  or  speculation. 
But,  on  the  other  side,  if  vou  are  satisfied  that  damages  are 
due,  you  must  take  care  that  you  give  the  pursuer  that  to 
which  the  pursuer  is  really  and  truly  entitlea  as  the  amount 
of  his  actual  loss ; — loss  of  profit  it  may  be,  but  loss  of  profit 
is  loss  in  the  sense  of  the  law.  It  is  compensation,  and 
unquestionably  compensation  alona  Punishment,  even 
although  you  should  think  the  landlord  liable,  legally  you 
cannot  award.  You  cannot  award  it,  either  in  whole  or  in 
part,  in  your  estimate.  It  is  compensation,  and  compensation 
alone,  which  vou  can  award ;  and  therefore  the  question  to 
put  to  yourselves  is  this : — ^What  really  and  truly,  according 
to  any  fair  estimate,  was  the  loss  which  the  pursuer  sustained 
in  consequence  of  being  deprived  of  this  crop  ?  Now,  perhaps 
another  way  of  putting  tne  question,  ana  a  fairer  way,  is 
this: — ^What  would  the  pursuer  have  made  of  these  four 
fields  if— (and  in  reference  to  these  the  interdict  question  had 
not  arisen) — he  had  been  goine  on  in  the  ordinary  course  of 
administration  of  that  farm  ?  No  doubt  it  was  the  last  year 
of  the  lease;  and  we  know  one  case  occurred  where  the 
tenant  became  his  own  successor,  if  one  may  speak  thus, 
having  a  ^ood  expectation  of  getting  a  renewed  lease,  and 
therefore,  m  the  last  year,  he  proceeded  in  the  due  and 
ordinary  way  of  administration.  Gentlemen,  the  issue,  you 
see,  puts  the  question  to  you  whether  the  pursuer  was  pre- 
vented taking  nis  crop.  Now,  he  could  not  be  prevented, 
unless  he  really  intended  to  take  it;  and  you  must  be 
satisfied,  too,  from  his  proceedings,  whether  he  would  really 
and  truly  have  obtained  all  the  benefit  which  he  imagined  to  be 
obtained  by  that  crop  on  that  &rm.  And  here,  gentlemen, 
you  have  had  a  very  great  deal  of  evidence  laid  before  you 
on  both  sides — evidence  which  you  must  consider;  and, 
it   may  be,  strike  a  balance  in   its   result  between  the 
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one  side  and  the  other.  Gentlemen,  on  the  part  of  the  ^*^i^^J^'* 
defender,  there  has  been  evidence  brought  by  witnesses  ^^**"'»^ 
of  very  considerable  s^ill,  going  to  this — ^that  the  pursuer 
would  have  had  no  profit  whatever,  because,  for  a  most 
effectual  reason  that,  acting  as  a  reasonable  man,  he 
would  not  have  planted  these  82  acres  with  potatoes.  But 
the  question  which  fny  Mend  the  Solicitoi^General  puts  to 
you  is,  Whether  any  reasonable  tenant,  acting  as  you  would 
expect  a  man  of  good  sense  to  act  in  the  prosecution  of  his 
own  interest,  would  have  planted  these  acres  in  potatoes  ? 
But  the  question  presents  itself  in  a  somewhat  modified 
shape.  Tou  observe  that  the  claim  of  the  pursuer  is  to  have 
his  loss  of  profit  from  want  of  the  potatoes  upon  1 00  acres, 
or  one-sixth  part  of  the  farm.  100  acres  of  potatoes,  gentle- 
men, is  a  very  large  portion  of  ground  sown  with  such  a 
crop — ^a  peculiarly  large  portion  on  this  farm ;  but  I  don't 
know  if  we  have  had  any  instances  like  that  in  the  immediate 
neiehbourhood  of  the  farm.  No  doubt,  in  the  fertile  low 
land  of  the  county,  some  tenants  even  went  beyond  the  100 
acres,  as  was  done  at  Longniddry ;  but  in  the  part  of  the 
country  in  which  the  pursuer's  farm  was  situated,  100  acres 
of  potatoes  seem  to  be  a  very  large  proportion  of  a  &rm  of 
600  acres  to  be  laid  off  for  that  particular  kind  of  crop. 
Therefore,  you  must  put  the  case  to  yourselves  in  this  way : 
Was  it  likely  that  100  acres  would  be  planted? — Was  it 
likely  that  any,  or  that  a  certain  number  of  acres  might  be 
planted  by  the  pursuer !  But  you  may  reach  the  conclusion 
that  he  was  not  likely  to  plant  100  acres,  and  take  the 
risk  of  them,  and  yet  you  might  fiairly  come  to  the  con- 
clusion what  amount  of  land  the  pursuer  might  reasonably  be 
expected  to  use  for  that  crop.  1  think,  ^endemen,  you  will 
rightly  put  the  Question  to  yourselves  m  that  alternative 
form  ;  and  probably  the  first  point  which  you  ought  to  settle 
with  yourselves,  wnen  you  come  to  settle  the  question  of 
damages,  is  the  extent  of  acreage  which  mm  be  reasonably 
conceived  to  be  planted  with  potatx)es.  Was  it  the  whole 
100  acres,  or  was  it  some  portion  only?  But  you  have  had 
evidence  before  you  that,  in  all  probability,  this  pursuer,  if 
acting  as  a  reasonable  man,  would  not  have  planted  any 
potatoes  at  all.  Gentlemen  of  ^reat  skill  and  experience, 
particularly  in  potato  growing,  said  that  it  would  be  a  very 
foolish  and  a  very  absurd  thing  for  a  party  to  plant  potatoes 
in  that  spot,  and  they  give  divers  reasons  for  coming  to^  thAt 
result  Some  of  them  came  so  arithmeticfdly  to  a  conclusion 
on  the  subject,  that  they  actually  told  you  what  would  have 
been  the  amount  of  loss  sustained  by  the  pursuer  if  he  had 
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LariKiniQcli'«  proceeded  in  the  way  intended  by  him.  One  witness,  Mr 
^^**'**'  Hume,  puts  the  loss  at  £6:1  :U  per  acre.  Two  other 
witnesses  of  great  and  acknowledged  skill,  the  Messrs  Curror, 
make  a  net  loss  of  ^1  :  5  : 8  per  acre.  Well,  then,  gentle- 
men, you  must  consider  whetner  there  is  ground  for  exclud- 
ing the  consideration  of  potatoes  being  planted  altogether. 
If  you  cannot  reach  that,  then  you  must  consider  to  what 
extent  it  is  at  all  probable  that  the  pursuer  would  have 
planted  potatoes, — ^to  what  extent  he  could  have  planted 
potatoes,  with  a  reasonable  expectation  of  profit,  and  what  is 
the  profit  he  might  have  got.  Now,  I  am  not  to  go  over 
the  evidence  upon  any  one  of  the  points  material  to  the 
determination  of  this  question.  You  nave  heard  it  now  for 
five  days.  You  have  heard  it  expounded  on  both  sides,  and 
you  have  had  now  all  this  fairly  explained  to  you — the  nature 
of  the  soil  and  climate.  You  have  had  estimates  giving  you 
every  particular— (I  shall  say  a  word  upon  them  before 
I  conclude) — as  to  the  probable  cost  of  rearing  potatoes 
in  these  fields,  and  the  probable  profits.  You  have  had 
some  evidence  of  what  was  actually  done  in  the  way  of  rear- 
ing potatoes  in  that  very  year.  The  SoUcitor-Gen^al  noticed 
what  the  Messrs  Clark  nad  deponed  to  on-that  point.  Their 
.  potatoes  were  a  failure.  The  pursuer  also  had  some  potatoes^ 
not  exactly  on  this  farm,  but  on  an  adjoining  farm — the 
fisurm  of  Cromwellhall,  I  think ;  and  he  tells  you  what  the 
produce  of  these  potatoes  was,  and  that  they  were  reared 
without  manure;  and  my  recollection  is  that  they  were  to 
the  extent  of  30  bolls  an  acre,  and  I  think  from  13s.  to  14s. 
a  boll.  These  were  reds,  and  not  regents.  Now,  you  will 
take  all  these  circumstances  into  your  consideration,  and  jrou 
will  also  take  into  your  consideration — ^as  it  is  more  Inti- 
mately your  province — ^the  conduct  of  the  pursuer  himseU  in 
many  particulars ;  I  mean  when  you  come  to  dispose  of  the 
question  as  to  whether  it  was  likely  he  would  have  had  a 
potato  crop  to  some  extent.  I  was  struck — it  may  not  be 
conclusive  to  the  case— but  I  was  struck  with  the  evidence 

S'ven  as  to  the  way  in  which  the  pursuer  had  dealt  with 
empy  Shot  field,  which  it  is  proved  he  had  sown  in  grass 
with  the  previous  white  crop.  No  doubt,  he  says  he  sowed 
the  field  scantily,  his  intention  being  to  plough  it  up  and 
raise  potatoes ;  but  you  are  told  by  witnesses  ^  skill  that  if 
he  haa  thought  of  doing  that  he  was  acting  very  imprudently. 
Z  only  notice  it  as  one  of  the  points  in  the  case,  but  you  will 
by  no  means  leave  it  out  of  view.  These  points  are  peculiariy 
for  your  cognisance.  I  think  the  way  m  which  you  must 
put  the  question  to  yourselves  is,  as  I  have  already  suggested-— 
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Firsts  Whether,  to  any  extent^  ia  the  oircumstance&,  the  puiv  LcmiKinioch*! 
Buer  would  have  grown  polatoes?  Secondly,  What  extent  of  ^^'^'*'^* 
acreage  is  it  at  all  likely  or  reasonable  to  have  been  so  grown ! 
Then  you  will  have  to  consider  what  he  would  have  made  of 
them  if  they  had  been  so  grown.  If  you  go  along  with  some 
of  the  witnesses  for  the  defender,  they  say  he  would  not  have 
profited,  but  lost.  Other  witnesses  scarcely  go  so  &r,  but  the  wit- 
nesses for  thepursuer  estimatevery  highly  the  profit  the  pursuer 
might  have  made  off  that  crop  ;  and  this  leaos  me,  gentlemen, 
to  notice,  in  a  general  way,  before  I  conclude,  each  of  the  esti- 
mates which  were  given  upon  the  two  respective  sides  in  this 
matter.  Of  course,  gentlemen,  any  estimate  of  the  kind  is  to 
be  made  up  by  taking  on  one  side  the  cost,  and  on  the  other 
side  the  profit  You  have  had  a  great  deal  of  evidence  as  to 
the  cost  of  raising  potatoes.  It  is  a  very  important  part  of 
the  case  ;  for,  if  you  will  believe  many  of  the  witnesses,  the 
cost  would  be  extremely  great, — so  great,  as  in  the  eyes  of  some 
witnesses,  to  amount  to  an  absolute,  prohibition.  I  chiefly 
allude  to  the  cost  and  carriage  of  manure  from  Edinburgh  or 
Berwick  to  the  station,  and  cartage  to  the  farm*  There  were 
sums  put  on  that  head  which  were  a  little  startling,  and 
these  were  given  by  witnesses  of  great  skill.  Now,  gentle- 
men, on  the  subject  of  the  produce — I  am  supposing  now 
that  you  have  fixed  the  number  of  acres  upon  which  the  profits 
must  be  estimated — >you  have  different  estimates  firom  the 
different  sides.  But  1  may  just  say,  before  I  leave  the  point 
of  acreage,  that  it  would  l>6  right  for  you  to  fix  what  number 
of  acres  in  these  four  fields  were  fitted  for  the  production  of 
potato&s.  You  have  been  told  by  Mr  Hume  and  various 
others  that  there  is  a  certain  amount  of  deduction  to  be  made 
firom  the  acreage  of  the  fields.  And  then  you  will  consider 
after  you  have  found  that,  what  is  the  number  of  acred 
really  fitted  for  potatoes.  I  think  Mr  Binnie  said  about  79 
acres.  You  will  determine  what  are  the  acres  likely  to  be 
occupied  by  the  production  of  potatoes. 

Then,  upon  the  produce,  you  have  the  evidence  given  by 
the  pursuer's  witnesses — (and  if  I  am  wrong  in  the  statement 
I  am  now  to  make,  I  shall  be  glad  to  be  corrected  by  the 

Sendemen  on  either  side.)  The  pursuer  himself  gives  34 
oUs  an  acre  of  large  and  small  Then  Messrs  Hope 
and  Smith,  who  agreed  in  opinion  upon  this,  stated  it 
in  a  little  different  way ;  they  state  part  of  tiie  fields  at  35 
bolls  and  part  at  25  bolls.  You  con  strike  the  average 
betwixt  these  to  yourselves.  Mr  Purvis  gives  as  high  as  40 
bolls,  large  and  small ;  Mr  Law  gives  29  bolls,  mge  and 
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LordKiokch**  small,  and  Mr  Wilson,  who  is  the  last  of  the  pursuer's 
Chaxge.     ^tnesses,  gives  35  bolls,  lan^e  and  small. 

SoUcUoT-Oeneral. — Mr  Wuson  was  speaking  of  his  own  fium. 

Lord  Kinloch. — I  think  he  estimated  this  farm,  and  his 
estimate  was  j?16 :  6  :  2  per  acra 

One  of  the  Jury, — It  was  his  own  farm.  The  question  was 
asked  by  the  jury  whether  it  was  his  own  farm,  and  as  to 
the  variety  of  soil  and  climate,  and  he  said  both  were  very 
superior,  and  that  he  estimated  his  own  £Euin.  Mr  Herriot, 
I  think,  also  estimated  35  boUs  on  his  own  farm. 

Lord  Kirdock. — ^I  had  supposed  that  he  gave  the  estimate 
on  the  pursuer^s  farm. 

Now  then,  on  the  part  of  the  defender,  the  produce  spoken 
to  by  the  different  witnesses  was  something  to  this  effect : — 
{FirsL)  Mr  Binnie  30  bolls,  Mr  John  Dickson  28  bolls,  Mr 
^ryden  Monteith  27  bolls,  Mr  Andrew  Howden  30  bolls,  in 
one  view ;  and  he  gave  you  another  view,  viz.,  he  supposed  that 
the  potatoes  were  raised  with  artificial  manure  alone,  when 
the  produce  would  be  smaller,  and  the  expense  of  course 
would  be  less — I  think  25  bolls ;  Mr  Hume  23  bolls  ;  and  then 
the  Messrs  Curror  raise  it  to  29  bolls.  Now,  I  have  called 
your  attention  to  that  feature  of  the  case,  because  it  seems  to 
me  that  you  will  be  able  to  come  vety  near  an  estimation  of 
the  true  amount  of  damage  after  you  have  fixed  "the  extent  of 
acreage  likely  to  be  under  potatoea  You  have  the  testimony 
of  these  different  witnesses  as  to  the  produce,  and  in  that 
way  it  is  not  unlikely  that  you  may  be  able  to  come  to  a  safe 
ana  sound  conclusion. 

I  need  not  go  over  the  different  prices.  I  think  you  have 
it  yourselves  noted  down.  The  prices  vary  not  quite  so  much. 
The  pursuer  gives  16s.  and  8s.,  Mr  Purvis  15s.  and  10&,  Mr 
Zaw  ]  8s.  and  8s.,  and  Mr  Wilson  18s.  and  5s. ;  Mr  Binnie  14fS. 
and  6s. ;  Mr  Dickson  14s.  and  7s. ;  Mr  Monteith  14s.  and 
7b.  ;  Mr  Howden  14s.,  8&,  and  4s. ;  Mr  Hume  13s.  and  6s.; 
and  the  Messrs  Curror  15s.  and  68.  You  will  see,  gentle- 
men, that  the  witnesses  are  not  vei^  fiu:  off  in  the  prices, 
and  that  will  facilitate  you.  Now,  it  is  probably  unneces- 
sary for  me  to  go  dfeeper  into  these  estimates,  in  so 
&r  as  the  produce  is  concerned.  The  cost  of  course  comes 
to  make  a  much  more  difficult  question,  and  involves 
elements  of  a  much  nicer  character ;  and  it  will  be  necessary 
for  you — ^it  is  peculiarly  your  fimction — ^to  contrast  the 
witnesses  with  each  other,  compare  the  evidence  which  thev 
have  given  ^ou  ;  and,  upon  the  whole,  to  say  where  the  trutn 
or  probabihty  of  the  case  lies.  There  is  a  very  great  difference 
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in  respect  of  expense,  chiefly,  as  I  have  said  before,  in  regard  ^'*'*1?^^  ■ 

to  the  cost  of  manure.    And  here,  gentlemen,  it  may  be  right      ^^^^^'K^- 

to  notice  a  feature  appertaining  to  each  side  respectively, 

which  goes  into  this  matter  of  manure.    Grentlemen,  on  the 

one  side  the  expense  of  the  nursuer^s  witnesses  is  put  low, 

and  I  think  avowedly  in  all  tneir  calculations'  they  leave  out 

of  view  the  first  ploughing,  and  the  manure  which  had  been 

put  into  the  lands  in  the  previous  year.    You  will  jud^e 

whether,  in  making  an  estimate  of  the  produce  of  the  fields, 

you  ought  not  to  take  in  the  whole  manure  out  of  which  that 

produce  arises.    It  was  an  expense  laid  out,  and  the  profit 

was  to  be  reaped  from  these  potatoes.    On  the  other  side  the 

defender's  witnesses  have  given  you  the  cost  of  manure, 

serviceable  not  only  for  a  crop  of  potatoes,  but  for  after-crops  ; 

but  you  must  make  allowance  for  this.    I  notice  this  in  oraer 

that  you  ma^  make  the  corrections,  which  it  is  right  to  make 

upon  the  evidence  of  the  respective  witnesses. 

But,  upon  the  whole  matter,  you  must  just  take  what  you 
have  before  you ;  and  after  you  have  fixed  what  extent  of 
acreage  is  liKelv  to  be  plantea  with  potatoes,  you  must  go  to 
work  in  a  rough  and  round  way,  and  you  must  reach,  what  I 
have  no  doubt  will  be  a  right  result,  specifying  what  it  is  that 
really  and  truly  in  the  oroinary  cultivation  of  that  farm,  and 
if  not  prevented  by  the  interdict,  the  pursuer  might  have 
made  by  the  occupation  of  these  fields,  or  part  of  them,  by 
having  them  under  potatoes.  I  am  not  aware  that  there  is 
anything  else  important  that  I  ought  to  bring  under  your 
notice.  I  have  only  to  notice,  before  I  conclude  the  terms 
of  the  issue,  of  which  something  has  been  said  here  on 
both  sides.  I  don't  think  that  the  question  of  interest 
is  in  any  shape  sent  to  you  for  your  aetermination.  The 
question  of  interest  is  entirely  for  the  Court ;  and  there- 
fere,  gentlemen,  what  I  recommend  yon  to  do  is  to  throw 
the  matter  of  interest  entirely  out  of  view,  and  if  you  give  a 
verdict  for  damages,  to  give  it  altogether  exclusive  of  the 
question  of  interest.  Then,  gentlemen,  otherwise  with  regard 
to  the  verdict,  I  think  it  is  your  duty  to  return  an  answer  to 
the  question  put  to  you,  either  in  the  affirmative  or  in  the 
negaXive.  I  cannot  suggest  a  special  verdict  in  this  case.  I 
think  it  would  be  inappropriate  to  the  case.  As  I  stated  to 
you,  before  making  an  estimate  of  the  damages,  you  must 
come  to  the  conclusion  that  it  was  a  wrongful  act  on  the  part 
of  the  defender.  Of  course,  if  you  find  that  diere  was  not,  you 
0re  required  to  go  no  further.  Tou  cannot  estimate  the 
ilamages  as  was  suggested  by  the  Solicitor-General — ^negativ- 
ing the  first  part  of  the  issue.     You  must  find  according  to 


360 

^r^^*^ *  the  explanation  which  I  have  made  to  you.  If  you  are  to 
^^^'  find  against  the  defender,  you  must  find  that  he  committed 
{^  wrongful  act,  and  then  you  must  find  the  damages  aooord- 
ingly.  I  notice  this  for  your  guidance,  because,  certainly, 
gentlemen,  I  entirely  concur  with  the  suggestion  of  the 
Solicitor-General,  that  it  is  most  desirable,  whatever  is  done 
in  this  case  now,  should  be  done  finally  and  once  for  all. 

SUicUor-Oeneral, — What  damage  do  you  think  Mr  Miller 
would  be  entitled  to,  assuming  the  interdict  was  applied  for 
on  probable  grounds  ?  That  would,  in  a  certain  event,  save 
pother  trial. 

Lord  Kmloch.^!  don't  see  my  way ;  probably  it  is  not 
necessary. 

Mr  Qifford,, — ^I  except  to  your  Lordship's  expIanatioD  to 
the  jury  of  the  meaning  of  the  word  '  wronmil^'  and  in 
order  to  bring  it  perfectly  and  clearly  out,  X  shall  ask  your 
Lordship  for  this  ruling : — '  That  witn  reference  to  the  judg* 
'  ments  of  this  Court,  and  of  the  House  of  Lords,  in  the 
'  process  of  suspension  and  interdict  at  the  defender's  in- 
'  stance  against  the  pursuer,  the  pursuer  was,  by  reason  of 

*  the  interdict  obtained  by  the  defender  in  that  action,  wrong- 
'  fully  prevented  from  taking  a  waygoing  black  crop,  to  the 
^  extent  of  one-sixth  part  of  the  saia  farm,  firom  said  farm 
'  and  lands,  and  that  the  defender  is  in  respect  thereof  liable 

*  to  make  good  to  the  pursuer  the  loss,  injury,  and  damage 
'  thereby  sustained.' 

Lord  Kimloch,-"^!  cannot ;  I  decline  to  do  that. 

Mr  Oifford, — ^Your  Lordship  gave  another  direction  in 
different  words :  I  am  not  sure  whether  your  Lordship  in-* 
tended  to  give  it  or  not — '  That  the  reports  by  Mr  Hope  in 
'  the  said  action  are  binding  upon  the  parties,  and  conclusive 
'  on  the  matters  to  which  tney  relate.' 

Lord  Ki/rdoch. — Substantially  I  so  said. .  I  said  that  the 
Court  adopted  the  reports, 

Solidtor-Oeneral. — If  your  Lordship  said  anything  to  that 
effect,  I  except  to  it    Did  your  Lordsnip  really  say  that  ? 

Lord  Kirdoch. — No,  no ;  I  said  that  the  Court  approved 
of  the  reports,  and  that  therefore  they  pronounced  ju^;men( 
in  terms  thereof.  I  don't  think  that  is  matter  of  law  in 
this  case  at  all,  but  you  may  ask  it,  no  doubts  It  doe^  not 
occur  to  me  that  this  is  psort  of  the  Idw  in  the  case*  You 
ask  it  as  matter  of  law ! 

Mr  Clifford. — ^I  think  it  is,  my  lord.  I  think  it  goes  veiy 
deeply  into  the  case.  Has  your  Lordship  laid  down  tjbat  the 
reports  are  binding  ? 

ScUcUor^O&nerai. — Did  you  not  call  Mr  Hope  to  prove  them? 
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Mr  Clifford.— I  am  not  at  all  upon  the  question  of  what  ^^^"^^^^^ 
Mr  Hope  said  w»«g^ 

Lord  Kinlodi. — To  what  eflfect  do  you  wish  me  to  give 
that  njding!    I  think  it  is  in  substance  so  stated  to  the  jury. 

SoUcUdr-Oeneral. — I  will  except  to  anything  which  tmay 
be  interpreted  to  signify  that  in  substance.  That  the  Court 
approved  of  Mr  Hope's  report,  and  proceeded  upon  it,  is  what 
I  luged ;  and  it  was  manifest  to  everybody  who  heard  Mr 
Hope's  testimony  that  the  Court  were  misled. 

Lord  Kinloch. — Then,  do  you  mean  to  have  it  laid  down, 
irrespective  of  the  judgment  at  all,  as  a  matter  of  evidence 
in  this  case  ? 

Mr  Clifford. — No,  my  lord.  My  proposition  is,  that  it  is 
in  respect  of  the  judgments.  I  want  your  Lordship  to  lay 
down  that  the  reports  by  Mr  Hope  are  binding  upon  botn 
parties.  If  your  Lordship  has  stated  that  in  substance,  I  am 
satisfied* 

Lord  Kiydoch. — ^I  have  stated  that  that  is  what  I  considered 
as  being  the  substance  of  my  language,  viz. — that  the  Court 
approved  of  them,  and  adopted  tnem. 

SoUdtor-Oeneral. — I  quite  approve  of  what  your  Lordship 
observes.  ^ 

Mr  Oifford. — I  think,  my  lord,  the  <}uestion  put  to  the 
jury  was  stated  whether  Mr  Hope's  evidence  did  not  take 
away  the  whole  force  of  the  report — ^that  was  the  argument 
Now,  I  say  you  cannot  do  that 

Lord  Kvnloch. — ^I  rather  understood  the  Solicitor-General 
to  say  that  Mr  Hunter  was  fiilly  justified  in  entertaining 
a  different  opinion  from  Mr  Hope  in  the  circumstances. 

Solidtor-Oeneral, — My  argument  upon  tliat  was,  that  the 
accident — for  it  was  an  accident — of  the  Court  having  pro- 
nounced a  judgment  upon  a  report^  on  an  interpretation 
different  from  what  Mr  Hope  intended,  could  not  make  it  a 
wrongfulact 

Mr  Clifford, — I  have  already  said  that,  if  in  substanoe 
your  Lordship  has  so  stated  it,  I  am  quite  satisfied. 

Solicitor-Oeneral, — ^Don't  let  it  be  understood  that  his 
Lordship  said  anything  more  than  this,  that  the  judgment  of 
the  Court  proceeded  upon  their  approval  of  Mr  H!ope's  report. 

Lord  Kirdoch. — ^I  have  told  him  that  I  think  that  is  the 
substance  of  it. 

Mr  Clifford, — The  only  other  point  is  about  this  matter  of 
interest.  I  don't  object  to  your  Lordship  saying  that  the 
interest  should  be  left  out  of  view;  but  to  give  us  the 
materials,  the  date  must  be  settled  at  which  these  damages 
were  due. 
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LordKiniocii*!     Lord  Kivloch. — I  don't  think  so.    Probably  there  would 
^^^'^^'^      be  no  objection,  Solicitor-General,  if  the  jury  were  to  return  a 
verdict  for  damages,  exclusive  of  interest.    I  don^t  see  any 
objection  to  that. 

SdicUor-Oeneral, — If  your  Lordship  thinks  so,  I  have  no 
objection. 

Lord  J9ri7i2(x^.— That  will  leave  the  matter  open.  I  don't 
think  the  jury  can  even  fix  the  time  from  wnich  interest 
should  run. 


The  Jury  retired  at  4.35,  and  returned  into  Court  at  5.40. 

Foreman  of  the  Jury. — ^The  jury,  on  the  first  issue,  unani- 
mously find  that  the  defender  wrongfully  prevented  the 
pursuer  from  taking  a  waygoing  black  crop  from  one-sixth 
part  of  his  farm ;  and,  on  the  second  issue,  tney  unanimously 
find  for  the  pursuer. 

Damages  J&1068,  exclusive  of  interest 


VERDICT. 

At  Edinburgh,  the  19th,  20th,  21st,  23d,  24th,  and  25th 
days  of  January  1865,  before  the  Honourable  Lord  Eanloch 
— Compeared  the  pursuer  and  defender  by  their  respective 
counsel  and  agents,  and  a  jury  having  been  impannelled  and 
sworn  to  try  the  said  issue  between  the  said  parties'^Say  upon 
their  oath,  that,  in  respect  of  the  matters  proven  betore 
them,  they  find  for  the  pursuer  on  the  issue,  and  assess  the 
damages  at  One  thousand  and  sixty-eight  pounds,  exclusive 
of  interest 

Will*',  Drtsbale,  D.CS. 
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SPEECHES  ON  MOTION  FOR  A  RULE  FOR 

NEW  TRIAL. 


SECOND  DIVISION. 

First  day— 7th  March  1865. 

SoUcUor-Oenerai. — I  attend  your  Lordships  for  the  defen-  Sol. -General, 
der,  in  support  of  the  motion  for  a  rule  to  shew  cause  why  ^^  l>«fettder. 
the  verdict  should  not  be  set  aside.    The  issue  was — 

'  Whether  the  defender,  by  means  of  an  interdiot  obtained  by 

*  him  against  the  parsuer  on  or  about  31st  March  IS59,  wrong- 

*  folly  prevented  the  parsuer  from  taking  a  waygoing  black  crop 

*  from  one-dxth  part,  consisting  of  100  acres,  or  thereby,  of  the 

*  farm  and  lands  of  Springfield  and  Oldhamstocks,  belonging  to 
'  the  defender,  and  of  which  the  pursuer  was  tenant,  or  from  any 

*  part  thereof,  to  the  loss,  ^injury,  and  damage  of  the  pursuer.' 

The  jury  returned  a  verdict  upon  this  issue  for  the  pursuer 
-—damages  ^1068,  exclusive  of  interest ;  and  we  now  ask  your 
Lordships  to  set  aside  that  verdict,  and  grant  us  a  new  trial 
upon  two  grounds,  which  I  may  state  to  the  Court  generally 
thus: 

Lord  Justice-Clerk, — That  is  a  peculiar  form  of  verdict — 
exclusive  of  interest 

SoUcitoT-Oeneral. — It  is  the  form  the  learned  judge  who 
presided  laid  down. 

Lord  Neaves. — ^In  general,  I  don't  think  the  jury  has  any- 
thing to  do  with  interest. 

SMidtor-OeTieral, — ^Yes,  but  Mr  Qifford  was  of  a  different 
opinion,  and  to  avoid  an  exception  being  taken,  the  learned 
judge  directed  the  jury  to  return  a  verdict  exclusive  of 
interest.  I  thought  it  had  been  quite  settled — but  Mr 
Gifford  did  not  wish  to  raise  the  question — ^that  a  jury 
assessing  damages  had  no  concern  with  interest  at  all. 

Lord  Justice-Clerk. — ^The  damages  must  be  so  assessed  as 
to  include  everything  down  to  the  date  of  the  verdict. 

SoUoUor-Oeneral. — Well,  your  Lordships  now  understand 
the  explanation.  I  say  we  ask  your  Lordships  to  grant  us  a 
new  trial  upon  these  two  grounds: — 1st.  That  upon  the 
evidence,  and  the  law  applicable  to  it,  the  application  for 
interdict  was  not  vnvngful  in  the  sense  of  the  issue ;  and 
2d.  Excess  of  damages.    It  strikes  me  that  it  is  a  strictly 
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Soi.-Gen«rai,  accurate  way  of  stating  the  ground  of  the  motion  to  say,  that 
or  Defen  er.  ^p^^  ^j^^  evidence,  and  the  law  applicable  to  it,  the  applict^ 
tion  for  interdict  was  not  wrongful  m  the  sense  of  the  issue. 

Lord  Neavea, — I  suppose  that  means  either  contrary  to 
evidence,  or  contrary  to  law. 

SolicitoT'Oenercd. — It  is  really  contrary  to  evidence,  be- 
cause that  always  involves  the  law  applicable  to  that  evidence. 
The  learned  iudge  thought  so,  and  has  directed  the  jury 
rightly  as  to  tne  law.  I  stated  it  so,  rather  than  in  the  worcb 
suggested  by  your  Lordship  in  the  chair,  because  I  am 
disposed  to  concede  this  to  my  friends  on  the  other  side, 
that  although  you  should  be  of  opinion  that  the  verdict  was 
wrong,  and  at  variance  with  the  evidence  according  to  the 
law  as  laid  down  by  the  learned  judge  ;  yet,  if  you  should 
be  of  opinion  that  it  was  well  founded  upon  the  evidence 
according  to  the  right  law  on  the  subject,  L  could  not  ask  you 
to  set  it  aside 

Lord  Justice'Clerh — State  the  proposition  a^in. 

Solicitor-Oerurdl. — The  way  I  nave  put  it  is,  that  upon 
the  evidence,  and  the  law  applicable  to  it,  the  application 
for  interdict  was  not  wrongful  in  the  sense  of  the  issua  The 
second  ^und,  as  I  have  stated,  is  excess  of  damages. 

The  oispute  between  these  two  parties,  which  resulted  in 
the  present  action  of  damages,  was  before  the  Court  upon  an 
application  for  the  very  interdict  complained  of  as  wrongful* 
I  snail  not  have  much  difficulty  in  reviving  your  Lordships' 
recollection  sufficiently  for  all  the  purposes  of  the  present 
motion.  The  pursuer,  Mr  Miller,  Was  tenant  of  one  of  the 
defender's  farms  called  Oldhamstocks,  under  a  twenty-one 
years'  lease ;  and  it  is  important  to  notice  that  that  lease  com- 
menced in  1838,  and  enaed  in  1859.  Down  to  the  spring  of 
]  85.9 — I  think  the  month  of  March,  but  I  don't  pretena  to 
be  exactly  accurate — (the  lease  terminated  at  Whitsunday  and 
separation  of  crop  1859  from  the  ground) — ^the  farm  was 
cultivated  upon  the  iive-oourse  shift.  In  the  spring  of  1859 
the  tenant  intimated  to  the  landlord  his  intention  to  take  a 
waygoing  crop,  not  only  from  the  com  lands,  but  also  from 
one-sixth  of  the  fsurm  in  addition.  I  don't  call  it  *"  fedlow ' 
land,  because  there  is  a  dispute  about  that,  but,  as  the  issue 
expresses  it^  one-sixth  part  of  the  &rm  in  addition.  This 
sixth  consisted  of  100  acres.  The  landlord  applied  for,  and 
obtained  interim  interdict  against  his  proposal  oeing  carried 
out;  and  this  interdict  was,  after  litigation,  tutimaielT 
recalled  by  your  Lordships,  and  the  suspension  refused. 
Indeed,  the  landlord  was  unsuccessful  throi^nout.  The  Lord 
Ordinary  recalled  it;  your  Lordships  affirmed  the  Lord 
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Ordinair's  judgment,   and  your  Lordships'  judgment  was  ^^S^^' 
affirmed  by  the  House  of  Lorda    And  1  come,  therefore,       ^^  ^' 
to  maintain  my  present  motion,  notwithstanding  the  judg* 
ments  of  the  Lord  Ordinary,  of  your  Lordships,  and  of  the 
House  of  Lords  recalling  the  interim  interdict,  the  application 
for  which  is  characterised  as  wrongful. 

Lord  Neavea. — Was  it  passed  on  caution  ? 

SoUdtor-Gepieral. — It  was,  and  of  consent  I  shall  read 
your  Lordships  the  minute  presently,  but  I  am  rather 
desirous  at  present  to  revive  your  recollection  of  the  case 
generally.  I  may  here  notice,  however,  diat  the  pursuer 
maintains  that  that  judgment  is  conclusive  as  res  judioaJta^ 
that  the  application  was  wrongful,  and  wrongful  in  the  sense 
of  the  issue, — that  is  to  say,  wrongAil  in  such  a  manner,  and 
involving  such  a  kind  and  degree  of  wrong  as  to  infer 
liability  in  damages.  He  maintains  that  the  judgment  is 
conclusive — ^is  res  judicata  to  that  eifect.  The  learned  judge 
at  the  trial  ruled  otherwise,  which  your  Lordships  will  see  by 
turning  to  the  notes,  page  75,  and  the  fistpart  ot  the  charge  is 
so  pertinent  that  I  shsm  read  it    Lord  Kinloch  directed — 

'  Lx  point  of  law,  that  by  the  terms  of  the  pursuer's  lease,  as 

*  conatrued  by  the  final  judgment  of  this  Court,  afiirmed  by  the 
'  House  of  Lords,  the  pursuer  was  eutitled  to  take  a  crop  of 
'  potatoes  from  one-sixth  of  the  arable  land  of  the  farm,  in  the 

*  last  year  of  the  lease. 

'  He  further  directed  the  juiy  that  it  does  not  necessarily  fol- 
'  low,  because  the  Court,  in  the  previous  process,  recalled  the 

*  interdict  as  having  been  applied  for  on  insufficient  grounds,  that 
'  the  defender  is  to  be  made  liable  in  damages.  But  that  the 
'  whole  cirenmstances  in  which  the  interdict  was  applied  for  are 
'  to  be  considered  by  the  jury^  in  order  to  their  determining 
'  whether  the  applicivtion  for  the  same  was  a  wrongful  proceeding, 
'  in  respect  of  which  damages  are  justly  due. 

'  Mr  Gifford  excepted  to  this  latter  direction ;  and  requested 
'  his  Lordship  to  direct  the  jury, — 

'  That  with  reference  to  the  judgments  of  this  Court,  and  of  the 
'  House  of  Lords,  in  the  process  of  suspension  and  interdict  at  the 
'  defender's  instance  against  the  pursuer,  the  pursuer  was,  by 
'  reason  of  the  interdict  obtained  by  the  defender  in  that  action, 
'  wrongfully  prevented  from  taking  a  waygoing  black  crop  to  the 
'  extent  of  one-sixth  part,  or  thereby,  of  the  said  farm  and  lands, 
'  and  that  the  defender  is,  in  respect  thereof,  liable  to  make  good  to 
'  the  pursuer  the  loss,  injury,  and  damage  thereby  sustained  by  him.' 

Lord  Justice-Clerk. — That  is  to  sav,  he  asked  the  presiding 
judge  to  lay  it  down  that  the  wrongml  character  of  the  in- 
tercuct  was  settled  in  the  previous  action. 
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f^Sw"^      5bZicitor-Gen«mZ. — Exactly. 

for  Def«iider.      jj;^^  Neaves. — The  judge  was  requested  to  direct  the  jury 
to  affirm  the  issue  ? 

SoUdtor-Oeneral. — Yes  ;  leaving  the  jury  merely  to  assess 
the  damages  ;  it  being  quite  clear  that  tnat  is  not  the  sort  of 
issue  sent  to  a  jury,  when  their  duty  is  to  be  confined  to  the 
assessing  of  damages.  Now,  I  have  already  said  that  if  your 
Lordships  should  be  of  opinion  that  the  learned  judge  was 
wron^  in  his  law,  I  don't  think  it  possible  to  maintain — and 
I  shall  certainly  not  maintain — ^that  the  verdict  of  the  jury  is 
to  be  tried  by  that  law  as  the  criterion.  I  think  you  are  to 
consider  it  with  reference  to  the  evidence,  and  according  to 
your  opinion  of  the  law  of  the  casa 

Lord  Justice-Clerh — Looking  to  the  terms  of  the  issue, 
even  although  the  jury  have  nothing  to  do  but  the  assessing 
of  damages,  the  issue  might  have  been  the  same. 

Solicuor-Oeneral. — I  am  not  going  to  rely  upon  that  It 
is  not  according  to  the  practice  of  the  Court  to  proceed  to 
assess  damages  on  such  an  issue;  you  must  consider  the 
whole  circumstances  of  the  case. 

Lord  Jiistice-Clerk. — That  was  done  in  MorriaorCa  case. 

Lord  N eaves. — The  question  there  was  whether  the  admis- 
sion by  the  defender  could  take  the  wind  out  of  the  sails  of 
the  pursuer,  restricting  the  issue  to  that  effect ;  but  I  daresay, 
although  the  jury  had  not  affirmed  it,  the  Court  would  have 
found  It. 

Solicitor-GeneraL — Yes ;  I  think  it  must  be  made  the  sub- 
ject of  judgment,  as  a  different  thing  from  the  admission  by 
a  party  that  he  is  in  fault ;  the  same  matters  having  been 
considered  in  Morrison's  case,  and  was  also  considered,  I 
think,  in  the  other  Division,  in  the  case  of  the  Winchburgh 
accident.  And  I  don't  know  that  it  was  much  disput^. 
Still,  they  gave  an  express  opinion  upon  it — that  the  whole 
matter  must  be  sent  to  the  jury,  and  tnat  they  were  not  re- 
stricted to  the  mere  question  of  assessing  damages,  because 
the  party  admits  that  he  was  in  fault ;  but  the  jury  are  still 
to  consider  that  matter,  and  to  determine  the  nature  and  ex- 
tent of  the  fault  in  their  own  minds,  with  a  view  to  the  assess- 
ment of  damages.  But  I  am  not  going  to  maintain  that 
merely  because  that  is  the  form  of  issue.  The  jury  had  this 
matter  of  wrong  in  their  hands  to  determine.  Indeed,  if  it 
was  upon  the  mere  reading  of  the  issue,  I  could  not  expect 
your  Lordships  to  interfere  with  the  verdict,  if  you  thought 
It  right  upon  the  evidence,  according  to  the  right  view  of  uiis 
matter.  And  so  I  am  not  going  to  rely  on  the  mere  reading 
by  any  means.    Now,  I  am  going  to  maintain  to  your  Lord- 
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ships  in  point  of  law,  and  I  think  it  right  to  announce  the  f^'^?^^^ 
proposition  at  the  very  outset, — I  am  going  to  maintain  "  ^' 

under  this  first  ground,  that  if  the  application  for  inter- 
dict was  made  in  good  faith,  upon  prooable  grounds,  and 
upon  a  strictlj  accurate  statement,  in  point  of  fact,  the  defen- 
der is  not  hable  in  damages,  although  the  interdict  was 
ultimately  recced  by  the  Court.  At  all  events — ^for  I  can 
afford  in  this  case  to  submit  even  to  that  as  the  proper  quali- 
fication of  the  proposition  which  I  am  maintaining — at  all 
events,  if  it  shall  be  established  that  the  Court  was  misled  in 
matter  of  fact  by  an  erroneous  report,  I  submit  the  general 
proposition  that  if  the  application  was  made  in  gooa  faith, 
upon  probable  grounds,  and  upon  a  strictly  accurate  state- 
ment m  point  of  fact,  the  defender  is  not  liable  in  damages, 
although  the  interdict  was  ultimately  recalled  by  the 
Court  Now,  in  support  of  that  proposition,  as  the 
foundation  upon  whicn  it  is  rested,  I  can  shew  your  Lord- 
ships, in  the  first  ptace^  that  the  proposal  of  the  pursuer, 
the  tenant,  against  which  the  interdict  was  presented,  was 
without  exairvpU.  As  matter  of  certain  fact,  I  shall  shew  that 
what  he  proposed  to  do,  that  that  which  the  defender  asked 
interdict  to  prevent,  indA  wUhtrnt  ^precedent;  that  such  a 
thing  had  never  been  done,  or  proposed  to  be  done,  by  any- 
body before. 

£ord  Juetice-  Clerk. — ^Anybody —  anywhere ! 

Soltdtor-Oeneral. — ^Anywhere.  And  this  is  a  matter  on 
which  I  speak  confidently,  because  the  evidence  is  altogether 
one  way.  And,  in  the  second  ptacCy  I  shall  shew  that  what  he 
proposed  to  do  was  contrary  to  the  rules  of  good  husbandry^  and 
w&s  to  the  serious  detriment  of  the  fieirm.  If  I  do  not  mis- 
recollect,  evidence  of  this  was  adduced  at  the  trial ;  and  there 
is  also  a  perfect  unanimity  upon  this  point,  excepting  always 
the  pursuer  himself.  Ana,  in  the  thvrd  place — indeed  this  is 
involved  in  the  statement  of  the  proposition — I  shall  shew  that 
the  application  for  interdict  was  made  in  good  faith,  and 
upon  a  strictly  true  statement — a  statement  not  only  strictly 
true  in  the  literal  sense  of  these  words,  but  in  the  spirit  and 
full  meaning  of 'the  expression,  without  any  colouring  or 
exaggeration.  Now,  all  that  I  say  at  present  with  respect  to 
the  second  ground  is,  that  this  farm  of  600  acres  was  rented  at 
^660  a  year — that  is  about  ^1 :  2s.  an  acre,  and  the  damages 
which  the  jury  gave  for  depriving  the  pursuer  of  100  acres 
of  it  (that  is  the  sixth  of  it)  for  half  a  year — that  is  the 
spring  and  summer  of  1859 — was  very  nearly  two  years'  rent 
of  the  whole  £Eurm. 

Now,  in  order  to  revive  your  Lordships*  recollection  of  this 
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SoL-Gene«i,  cage,  I  begin  by'asking  your  Lordships'  attention  to  the  terms 

for  Defender,  ^f  the  lease,  Which  will  probably  be  as  ^cacious  for  that 

purpose  as  any  other.    If  your  Lordships  will  be  kind  enough 

to  turn  to  page  99  of  the  Appellant's  Case,  two  lines  below 

letter  D : — *  And  moreover,  with  regard  to  the  cropping  and 

management  of  the  said  farm,  the  said  George  Miller  oinds 

and  obliges  himself  and  his  foresaids  to  farm,  labour,  and 

manure  the  same  according  to  the  rules  of  good  husbandry/ 

I  just  ask  your  Lordship's  attention  to  these  words — *  Acooid- 

ing  to  the  rules  of  good  husbandry,  established  and  practised 

in  the  country,  and  not  to  scourge  or  deteriorate  the  same 

by  undue  cropping,  and  in  particular,  never  to  have  more 

than  one  half  of  the  arable  land  in  white  crop  in  the  same 

season,  nor  to  take  two  white  crops  off  the  same  field  without  a 

green  or  a  black  crop  intervening,  and  to  take  only  one  black 

crop,  such  as  hay' — Now,  I  ask  particular  attention  to  the 

fact  that  hay  is  made  a  black  crop  here — '  beans,  peas, 

potatoes,  and  the  like^  between  grass  and  grass :  Further, 

to  leave  at  the  end  of  the  lease  the  turnip  or  &llow  breaks 

once  ploughed  for  the  incoming  tenant,  and  to  sow  the 

breaks  that  fall   to  be  in  grass  with  8  pounds  of  red 

clover,  8  pounds  of  white  clover,  and  1  firlot  of  rye-grass 

for  each  Scots  acre,  all  of  the  best  quality,  and  that  a 

fourth  part  of  the  said  breaks  shall  not  oe  pastured,  but  be 

left  for  a  crop  of  hay  to  the  incoming  tenant,  he  paying  for 

the  seed  onlv/ 

Now,  I  don  t  think  it  is  necessary  to  read  any  more  from 
this  lease.  I  daresajr  a  good  deal  of  the  discussion  which 
was  formerly  maintainea  as  to  the  meaning  and  practical 
effect  of  this  clause  will  come  back  to  your  Lordships'  minds 
from  the  mere  reading  of  it.  I  now  ask  your  Lordships^ 
attention  to  the  note  of  suspension  and  int^dict,  which  I 
don't  need  to  read  ;  it  is  sufficient  for  me  to  represent  that, 
substantially,  the  prayer  for  interdict  is  directed  against  taking 
a  waygoingcrop  m>m  these  100  acres  referred  to  in  the  issue. 
And  th^:«  is  a  note  for  the  respondent  in  the  Bill'Chamber, 
in  terms  of  which  interim  interdict  was  granted ;  for  it  is  not 
unimportant  to  notice  that  the  interim  interdict  here  was  not 
taken  by  the  landlord  ex  parte  behind  the  back  of  his  tenant ; 
it  was  not  taken  until  the  tenant  had  appeared  and  given  in 
his  note : — 

*  The  respondent  claims  right,  as  tenant  of  the  farm  of  Spring* 
'  field  and  Oldhamstocks,  in  addition  to  the  waygoing  white  crop 
'  from  one-half  of  the  lands — ^his  right  to  which  ia  admitted  by  the 
'  suspender — to  take  a  waygoing  crop  from  the  other  half  of  the 
'  lands.     The  respondent  was  willing,  to  avoid  dii^ute,  to  have  re- 
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*  stricted  his  right  to  the  effect  of  taking  a  waygoing  crop  in  hay,  Sol. -Genera), 

*  beans,  peaa,  potatoes,  and  the  like,  from  100  acres,  in  addition  to  ^^^  Defender. 
'  the  admitted  white  crop  ;  bat  as  this  offer  has  not  been  accepted, 

'  the  respondent  reserves  his  full  legal  rights  as  accords. 

'  The  respondent,  under  express  reservation  of  all  claim  of  dam- 
'  ages  competent  to  him  for  any  injury  which  he  may  suffer  in  con- 

*  sequence  uf  being  prevented  from  taking  the  whole  waygoing  crop 
'  to  which  he  is  entitled,  is  willing  that  the  question  of  right  be 

*  tried  in  the  present  process  of  suspension  and  interdict ;  and  with 
'  this  view  he  consents  that  the  note  be  passed,  and  interim  inter- 
'  diet  granted  on  caution,  as  craved. ' 

The  note  was  passed  accordingly,  and  interim  interdict  was 
granted  on  caution.  I  don't  trouble  your  Lordships  with  the 
statements  upon  record,  for  I  am  disposed  to  assume — 'there 
haying  been  nothing  to  the  contrary  suggested  at  the  trial — 
that  these  statements  are  true,  and  strictly  accurate  in  point 
of  fact,  and  that  not  one  of  them  is  coloured  or  exaggerated 
in  any  respect ;  and  I  suppose  that  they  will  not  be  disputed 
here,  any  more  than  they  were  at  the  trial.  Well,  the  record 
was  closed,  and  I  ask  your  Lordships'  attention  now  to  the 
interlocutor  of  the  Lord  Ordinary,  remitting  this  case  to  Mr 
Hope  for  a  report.  You  will  find  it  upon  page  72.  It  was 
after  hearing  parties  upon  the  closed  record. — [Reads  inter-  See  Appendix, 
locutor  of3\8t  January  1 860.1  Now,  Mr  Hope  returned  this  P-  ^^' 
report ;  but  I  may  observe  before  that,  that  it  was  of  course 
conceded  by  both  parties,  and  assented  to  by  the  Lord 
Ordinary,  tnat  the  proposal  of  the  tenant  could  not  be 
acceded  to  if  contrary  to  the  rules  of  good  husbandry. 
Of  course,  if  it  was  contrary  to  any  prohibition  of  the 
lease,  whether  it  was  consistent  with  good  husbandry  or 
not,  it  could  not  be  entertained  ;  but  although  not  prohibited 
by  the  lease  expressly,  yet,  if  contrary  to  the  rules  of  good 
husbandry,  it  was  in  effect  prohibited  by  these  words  in  the 
cropping  clause — ^which  over-ride  all  the  rest — that  the  farm 
shall  be  managed  and  cropped  according  to  the  rules  of  good 
husbandry  as  practised  in  tne  country. 

Lord  Justice-Clerk. — I  think  it  is  a  pity  that  it  says—'  Regard 
'  being  always  had  to  the  whole  circumstances  of  the  cas&^ 

Solicitor-deneral. — I  think  it  is  a  great  pity.  I  am  going 
to  contrast  Mr  Hope's  report  with  the  evidence  which  he  gave 
at  the  trial ;  and  tlie  contrast,  although  I  entertain  nothing 
against  Mr  Hope's  integrity  and  honasty  of  purpose,  is  some- 
what sad,  for  I  think  he  fell  into  a  very  grievous  error,  and 
by  that  error  misled  the  Court  into  pronouncing  a  judgment 
wnich,  I  am  as  certain  as  I  stand  here,  the  Court  would  not, 
and  indeed  could  not,  have  pronounced  had  his  report  been 

2b 
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Sol. -General,  according  to  the  evidence  which  he  gave  at  the  trial. — 
s!I  A^^^'^l^  [Reads  Mr  Hcpe'a  First  Beport  and  relative  Note.]  I  cannot 
V.  ^^^  '  avoid  remarking,  on  reading  this,  that  during  the  twenty 
and  a-half  years  of  this  lease— that  is,  down  to  within  six 
months  of  the  end  of  it — ^the  six-shift  had  never  been  followed 
— ^never  once ;  but  the  only  interpretation  Mr  Hope  puts 
upon  it  is  that  the  six-course  shift  should  be  followed.  It 
was  never  considered  so  by  the  late  Mr  Hunter. 

Lord  Justice-Clerk, — His  meaning  there  is,  that  that  was 
the  intention  of  parties. 

SoUcitor-Oeneral. — Yes,  but  your  Lordship  will  see  that 
that  was  not  the  intention  of  parties,  and  could  not  be  so. 

Lord  Justice-Clerk — It  struck  us  in  reading  this  report 
that  that  was  what  was  reported  upon. 

Solicitcr-OeTieral. — I  think  your  Lordships  did  quite  right 
in  so  far  as  you  could  decide,  but  Mr  Hope  at  this  time  could 
not  give  you  any  aid.  For  the  purpose  of  the  interlocutor, 
you  did  not  consider  it  necessary  to  have  any  further  aid 
than  the  lease  itself,  and  I  am  very  far  from  complaining  of 
that.     '  It  is  a  rotation/  he  says,  '  followed  on  the  great 

*  majority  of  farms  in  the  neighbourhood  of  the  reporter.' 
The  neignbourhood  of  the  reporter  is  not  the  neighbourhood 
of  the  farms  in  question. 

Lord  Juatics-Ulerk — It  is  in  the^same  county. 

Solidtor-Oeneral. — Yes,  but  not  in  the  same  neighbour- 
hood.    It  is  15  miles  off. 

Lord  Neaves. — Oldhamstocks  is  a  higher  country  ;  it  is  on 
the  borders  of  Berwickshire  ? 

Sdidtor-Geiieral, — Yes,  I  rather  think  it  is  dose  upon  the 
march.  I  think  the  defender  has  some  property  in  the 
county  of  Berwick,  extending  over  the  march.  In  the  present 
case,  the  tenant  appears  to  nave  grazed  more  and  cropped 
less  during  the  currency  of  his  lease  than  he  certainly  might 
have  done.  Well,  the  Lord  Ordinary  approved  of  that  report, 
and  pronounced  a  certain  judgment^  which  I  don'^t  read  at 
present  The  case  came  before  your  Lordships,  and  on  21st 
November  1861,  you  pronounced  this  interlocutor  (at  the 
foot  of  page  73)  : — 

'  The  Lords  having  resiuned  coBsi  deration  of  the  reclaiming 
'  note   for   James   William   Hunter    against   Lord   Ardmillan*8 

*  interlocutor  of  19th  July  1860,  and  heard  counsel  in  support 
'  of  the  said  reclaiming  note,  and  of  the  objections  to  Mr  Hope's 

*  report —  Of  new,  and  before  answer,  and  reserving  said  objections, 
'  and  all  other  pleas  of  parties,  hinc  inde,  remit  to  Mr  Hope 

*  to  reconsider  the  subject  of  the  former  remit,  and  to  report 

*  specially — 
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*  Firsts  Whether,  under  the  lease  between  the  parties  prevent-  Sol.-GTeiieral, 

*  ing  or  flJlowing  a  six-shift  rotation,  the  landlord's  interests  would  '**^  I>cfender. 
'  or  might  be  prejudicially  affected  bj  the  tenant  following  a  four- 

*  shift  or  five-shift  rotation  during  the  whole  jears  of  the  lease  till 
'  the  last)  and  then  laying  out  and  dividing  the  fiarm  for  the  last 
'  crop  as  under  a  six-shift  rotation.' 

Lord  Justice-Clerk. — Surely  not  preventing,  it  should  be 
preacrihing. 

SoUdtor-Cfeneral. — I  think  so,  but  there  is  nothing  mis- 
leading upon  that«  because  the  report  gives  the  information 
which  was  desired  ;  and  vour  Lordships  will  find  immediately 
that  more  misleading  information  than  upon  this  very  point 
upon  which  your  Lordships  had  desired  it,  could  not  be : — 

'  And  second,  Whether,  assuming  the  farm  under  this  lease  to 

*  have  been  cultivated  in  the  manner  exhibited  in  the  tabular 
'  statement,  No.  52  of  process,  the  landlord's  interests  have  been 

*  or  may  be  prejudiced  by  the  manner  in  which  the  land  has  been 
'  divided  and  cropped,  having  regard  specially  to  the  cropping  of 

*  the  last  year/ 

Now,  the  report  which  Mr  Hope  returned  upon  that,  your 
Lordships  will  find  at  page  77.  I  am  afraid  I  cannot  spare  your 
Lordships  from  hearing  me  read  that.  The  introductory 
sentence  I  do  not  read,  but  at  page  78  the  reporter  says : — 

*  Firet,  If  the  lease  prevents  a  six-shift  rotation,  the  landlord's 

*  interest  would  be  prejudicially  affected  by  the  farm  being  lefl 

*  under  that  course  of  cropping,  as,  at  the  Whitsunday  of  the 
'  tenant's  removal,  the  landlord  would  only  receive  and  enter  to 
'  100  acres  of  grass  and  100  acres  of  fallow  land,  while  under  a 
'  four-course  shift  he  would  be  entitled  to  IdO  acres  of  grass  and 
'  1 50  acres  of  fallow,  and  under  a  five-course  shift  to  240  acres  of 
'  grass  and  120  acres  of  fallow.  Tf  the  lease  allows  a  six-shift 
'  rotation,  the  landlord's  interest  would  not  be  prejudicially  affected 

*  by  the  tenant  following  a  four-shift  or  five-shift  rotation  during 
'  the  whole  years  of  the  lease  till  the  last,  and  then  la3ring  out 
''  and  dividing  the  farm  for  the  last  crop  as  under  a  six-shift 
'  rotation.' 

It  is  here  that  I  say  that  anything  more  misleading 
than  this  it  is  impossible  to  conceive,  or  anything  more 
erroneous^  as  I  shall  shew  you  out  of  Mr  Hope's  own 
mouth : — 

*  Second,  Assuming  the  farm  under  this  lease  to  have  been  cul- 
'  tivated  in  the  manner  exhibited  in  the  tabular  statement,  No.  62 
'  of  pix)ces8,  the  reporter  is  of  opinion  that  the  landlord's  interest 
'  has  not  been  prejudiced  by  the  manner  in  which  the  land  has 

*  be^n  divided  and  cropped  throughout  the  entire  lease  ;  and  in 
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Sol. -General,   '  particular,  it  has  not  been  prejudiced  by  the  crop  taken  during 
for  Defender.  <  ^g  jgg^  year,  nor  would  it  have  been  by  that  which  was  pro- 

*  posed  to  have  been  taken  by  Mr  Miller,  whether  judged  of  by  the 

*  lease,  the  rules  of  good  husbandry,  or  the  custom  of  the  country.' 

I  make  the  same  observation  with  respect  to  that-  I  can- 
not use  words  too  strong  to  characterise  the  extent  to  which 
it  is  misleading  ;  but  your  Lordships  shall  judge.  It  is  upon 
these  reports  that  your  Lordships  pronounced  this  interlocutor 
at  page  74:  — 

*  Kecal  the  interlocutor  reclaimed  against ;  approve  of  the  two 

*  reports  of  Mr  Hope :  Find,  in  terms  thereof,  that  the  respondent 
'  by  the  lease  was  bound  to  hand  over  in  the  last  year  of  the  lease 
'  to  the  incoming  tenant  one-sixth  part  of  the  farm  once  ploughed, 

*  as  the  turnip  or  fallow  breaks  of  the  year  ;  To  this  extent  and 
'  effect  sustain  the  reasons  of  suspension,  and  declare  the  interdict 
'  perpetual :  Quoad  tdtra  repel  the  reasons  of  suspension,  and 
'  recal  the  interdict,  and  decern.* 

Now,  that  is  the  interlocutor  which  was  affirmed  upon 
appeal ;  and  I  say  that,  in  pronouncing  it,  your  Lordships, 
in  so  far  as  you  approved  of  Mr  Hope's  report,  proceeding 
upon  that  report  as  accurate,  were  misled  in  matter  of 
fact  I  ask  your  Lordships'  attention  now — I  think  it  is 
a  convenient  time  to  do  so — to  Mr  Hope's  own  evidence  upon 
the  subject ;  it  is  upon  page  1 2  of  the  Judge's  Notes  of 
Evidence.  The  pursuer  began  his  case  in  a  manner  which  I 
could  take  no  exception  to,  by  referring  Mr  Hope  to  the 
remit  which  had  been  made  to  him  by  the  Lord  Ordinary, 
and  asked  him  questions,  in  answer  to  which  he  says : — 

'  I  examined  the  lease  and  inquired  into  whole  circumstances, 
'  and  met  the  parties  and  made  a  report. 

*  (Shewn  report) 

'  I  adhere  to  opinion  expressed  in  report.  Never  had  any 
'  doubt  of  it 

<  A  second  remit  by  Second  Division.     Whole  matter  then  re- 

*  considered  by  me.     I  made  a  second  report 

'  (Shewn  report.) 

'  T  had  again  heard  parties  and  reconsidered  the  matter. 

*  I  adhere  to  opinion  expressed  in  that  report.     Have  no  doubt 

*  about  it 

*  A.  six-shift  course  very  common  ill  the  Lothians. 
'  I  first  saw  pursuer's  farm  in  July  1863.* 

That  is  three  years  after  his  first  report,  and  after  a  very 
great  change  had  been  made  upon  the  farm  itself.  Well,  I 
say  I  could  not  take  any  exception  to  the  pursuer  commenc- 
ing his  case  by  endeavouring  to  prove  by  Mr  Hope  himself 
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that  these  reports  represented  the  matter  accorately.  That  f^^^TT^ 
was  his  mode  of  managing  his  case,  not  leaving  the  matter  to  ^'  ^  ^^' 
stand  upon  the  judgment  of  the  Court.  I  don't  think  he 
could  have  done  that ;  probably,  at  all  events,  he  did  not 
attempt  it ;  but  he  proceeded  to  prove  to  the  jury  the  reports, 
not  as  facts  that  these  reports  had  been  made  to  the  Court, 
which  would  have  been  unnecessary  in  any  view,  but  he  pro- 
ceeded to  prove  the  bets  and  things  contained  in  the  reports, 
using  the  reports  as  a  more  short  way  of  bringing  out  Mr 
Hope's  evidence  upon  the  subject. — *  i  said  these  things ;  I 
'  expressed  these  opinions,  and  I  adhere  to  them  now  as 
^  right    I  have  not,  and  never  had  any  doubt  about  them.' 

Now,  my  Lords,  I  ask  your  Lordships'  attention  to  what 
Mr  Hope  says  in  cross-examination ;  but  allow  me  just  to 
preface  my  reading  of  it  by  this : — You  will  find,  and  may 
assume  for  the  present,  that,  as  I  have  already  stated,  the 
fisurm  was  cultivated  according  to  the  five-shift  course  down 
to  the  spring  of  1859,  and  that  the  proposal  of  the  tenant, 
against  which  the  interdict  was  directea,  involved  a  change 
in  the  last  year  of  the  lease  from  the  five-course  shift  to  the 
six-course  shift.  It  involved  that,  and  that  is  one  of  the 
things  which  I  say  is  without  precedent  in  Haddington  or 
elsewhere — a  thing  that  never  was  done.  Keeping  that  in 
view,  see  what  Mr  Hope  says  in  cross-examination,  page  16, 
between  letters  A  and  B : — 

'  I  was  never  on  pursuers  farm  till  July  1863. 
'  It  is  a  different  district  from  mine. 
'  Different  in  climate,  not  so  much  in  soil. 
'  Gk>od  and  bad  land  in  both  districts. 

*  I  never  went  over  whole  of  pursuer's  farm. 

'  Might  be  worth  10s.  to  15s.  per  acre  less  than  Fenton  Bams. 

*  Fenton  Bams  at  present  rented  at  about  40s.  an  imperial 
'  acre,  all  a  grain  rent,  and  varies  with  prices.     It  has  been  as 

*  high  as  £3  :  10s.  per  Scotch  acre.     To  reduce  to  imperial  acre, 

*  deduct  about  one-fifth. 

*  Taking  one  year  with  another  from  1850  to  1860,  my  land  at 

*  Fenton  Barns  would  probably  be  £2  per  imperial  acre  of  rent.' 

Lord  JusHce-Clerk, — Give  us  a  notion  where  Fenton 
Barns  is  ? 

Solicitor-Oeneral, — It  is  near  Drem,  close  to  Drem  Station. 

(Reads  from  Notes.) — '  When  I  saw  fields  in  1863,  aJl  in 
'  crop  except  Closehead,  which  was  in  grass.'  Then  on  page 
17,  letter  U,  he  is  referred  to  the  correspondence  at  page  95 
of  Appeal  Case  ;  and  I  just  ask  your  Lordships  to  oe  kind 
enougn  to  allow  me  to  refer  to  it  here.     It  is  a  letter  from 
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SoL -General,  the  pursuer's  father  to  his  landlord  in  1835.  He  had  been 
for  Defender,  (^j^nt  of  the  farm  for  many  years  before.  The  passage  is 
between  letters  E  and  F : — *  The  next  inducement  is,  that  the 
'  farms  are  attended  with  considerable  outlay  every  year  in 
'  bone  dust  and  lime ;  and,  as  I  have  pursued  the  nve*break 
'  husbandry  from  the  beginning  of  my  lease,  and  have  found 
'  by  experience  that  such  a  course  is  not  only  best  adapted 
'  to  the  nature  of  the  soil,  but  less  exhausting  than  any  other 
'  system ;' — and  so  on ;  that  is  to  say,  he  foUowed  the  same 
shift  which  was  followed  thereafter  till  1859,  when  this  pro- 
posal was  made.    Mr  Hope  says,  upon  being  referred  to  that — 

'  Landlord  and  tenant  then  seem  to  have  thought  the  five-shift 
the  best. 

*  Nothing  in  course  followed  daring  pursuer's  lease  to  indicate  a 
change  in  that  opinion. 

'  If  five-shift  continued  in  year  1859,  landlord  or  incoming 
tenant  would  have  got  360  acres  in  grass  and  fieJlow — 240  grass, 
120  fallow. 

^  Effect  of  changing  to  six-shift  in  last  year  is  for  outgoing  ten- 
ant, in  place  of  240  acres  of  grass,  to  give  only  100  ;  and  in 
place  of  120  acres  of  fallow,  only  to  give  100. 

^  And  in  place  of  waygoing  crop  on  240  acres,  to  get  waygoing 
crop  on  400. 

*  I  have  never  known  it  done  in  East  Lothian  to  change  from 
a  five-shift  to  a  six-shift  in  last  year  of  lease,  or  to  change  from 
any  one  shiffc  to  another  in  the  last  year. 

'  Where  the  farm  had  been  managed  so  long  on  one  particular 
shift,  have  not  known  such  a  change  as  in  the  present  case 
occurring  in  the  last  year  anywhere. 

'  I  have-not  known  a  case  in  which  a  shift  never  adopted 
during  the  lease  was  adopted  in  last  year. 

'  What  pursuer  proposed  to  do  is  without  any  precedent  in  my 
experience.' 

Yet  he  reported  to  your  Lordships  that  that  was  in  accor- 
dance with  the  custom  of  East  Lothian,  which  he  had  never 
known  being  done. — '  What  the  pursuer  proposed  to  do  is 

*  without  any  precedent  in  my  experience/  That  is  a  thing 
which  he  reported  to  be  according  to  the  established  custom 
of  the  country. 

*  Asked — Was  pursuer's  claim  to  change  to  six-shift  in  last  year 
'  of  lease,  though  never  adopted  before,  in  your  opinion  according 

*  to  rules  of  good  husbandry,  as  understood  apd  practised  in  county 

*  of  Haddington  ? 

*  Answer, — I  would  say  that  certainly  it  was. 
'  Asked — How  can  you  say  so  consistently  with  the  fact  that 

*  the  thing  was  never  done  in  county  of  Haddington  before  ? 
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'  Anatoer. — During  all  the  long  years  that  pursuer  was  follow-  Sol. -General, 
ing  the  five- shift,  he  was  making  the  farm  ready  for  the  adoption  ^^^  Defender, 
of  the  six-shift. 

'  Question  repeated. 

'  A7i8ioer. — It  often  happens  in  Haddingtonshire  that  the  six- 
shift,  though  not  followed  out  during  all  the  lease,  is  brought 
into  exercise  during  the  course  of  the  lease.  What  I  meant  was 
that  I  never  knew  any  other  case  than  the  pursuer's  where  the 
five-shift  was  practised  during  all  the  lease,  and  changed  the 
last  year. 

'  Asked — Was  the  question  whether  the  six-shift  was  properly 
applicable  to  this  farm,  not  a  question  on  which  you  had  an 
opinion  at  the  time  of  your  report  ? 

'  Anatoer, — 1  had  no  opinion  founded  on  personal  examination  ; 
it  was  all  founded  on  the  supposed  agreement  of  the  landlord 
and  tenant. 

'  On  the  only  occasion  on  which  I  was  on  the  farm,  in  July 
1863,  I  only  saw  the  four  fields  above  mentioned. 

'  I  could  form  no  opinion  satisfactorily  as  to  the  farm  generally, 
or  the  applicability  in  itself  of  a  six- shift  to  the  farm. 

'  I  formed  an  impression,  but  not  such  as  would  enable  me  to 
speak  definitely. 

*  Before  giving  an  opinion  as  a  skilled  agriculturist,  as  to 
whether  a  change  to  a  six-shift  in  last  year  would  be  prejudicial 
to  land,  it  would  be  necessary  for  me  to  see  the  state  of  the  land. 

*  I  am  not  now,  and  I  never  was  in  a  condition,  as  a  skilled 
agriculturist,  to  give  an  opinion  as  to  whether  a  change  to  six- 
shift  in  last  year  would  be  prejudicial  to  the  land.' 

Have  I  used  too  strong  language  then  in  characterising 
these  reports  as  being  erroneous,  and  misleading  in  the 
highest  degree  ? 

*  Asked — Did  you  intend  in  your  reports  to  express  an  opinion 

*  as  a  skilled  agriculturist,  either  that  a  six-shift  was  according  to 

*  rules  of  good  husbandry  on  that  farm,  or  that  a  change  to  the 
''  six-shift  in  last  year  was  not  prejudicial  to  land  ? 

*  Ansioer. — There  was  nothing,  in  my  opinion,  in  the  rules  of 
'  good  husbandry  to  prevent  the  tenant,  in  leaving  the  lands,  tak- 

*  ing  the  crop  proposed  by  him. 

*  Question  repeated. 

'  Ansiuer. — I  did  intend  to  express  the  opinion  mentioned 
'  on  both  the  points,  on  the  assumption  that  the  six-shift  was 

*  permitted  by  the  lease,  not  otherwise.     Abstractly  from  the  lease, 
'  I  had  no  opinion  as  a  skilled  agriculturist  on  the  matter.' 

That  was  to  say,  he  had  an  opinion  as  to  the  meaning  of 
the  lease,  but  he  had  no  opinion  as  a  skilled  agriculturist  at 
all.    Then  he  says,  speaking  about  the  crop,  at  letter  C :— 


376 

Sol. -General,        <  Hay  is  mentioned  in  pursuer's  lease  as  a  black  crop. 

for  Defender.       <  ^  six-shift  in  a  literal  sense  is  possible,  taking  hay  as  a  black 

*  crop. 

'  But  according  to  ordinary  understanding  of  the  words,  a  six- 
'  shift  not  practicable,  with  hay  taken  as  a  black  crop.* 

Now,  I  just  mention  to  your  Lordships  that  there  is  an 
unanimity  of  opinion  amongst  all  the  agriculturists  to  that 
effect,  that  if  you  take  hay  as  a  black  crop,  the  six-shift  is  not 
possible. — '  I  don't  suppose  the  parties  intended  there  should 

*  be  no  hay  grown  on  the  farm. 

Lord  Neavea. — What  sort  of  crop  is  hay  ? 

Lord  Justice-Clerk. — It  is  a  grass  crop. 

Solicitor-Oeneral, — Yes;  but  a  black  crop  by  this  lease,  just 
as  potatoes  are  almost  universally  considered  to  be  green  crop, 
but  here  declared  to  be  black  crop.  Mr  Gifford  re-examined 
Mr  Hope,  and  he  said,  the  longer  you  maintain  the  five- 
course  shift  the  better,  and  the  later  you  are  in  resorting  to 
the  six-shift  the  better ;  tenants  sometimes  begin  with  the 
five,  and  then,  in  the  course  of  the  lease,  bring  it  by  a  gradual 
change  under  the  six-shift,  and  leaving  it  under  that  shift,  as 
being  the  proper  course  for  the  farm.  That  question  led  me 
to  re-cross-examine,  and  he  said — ^  I  would  not  say  that  in 
'  a  twenty-one  years'  lease  it  is  customary  to  change  to  a  six- 
*•  shift  five  or  six  years  before  termination  of  lease.  The 
'  change  would,  according  to  custom,  be  made  at  an  earlier 

*  period/    That  is,  more  than  five  or  six  years  before. 

Lord  Justice-Clerk. — I  wish  you  would  just  explain  why 
the  pursuer's  lease  does  not  allow  any  course  whatever. 

SoUdtor-Oenercd. — I  asked — Does  the  lease  allow  any 
.  course  to  be  followed  consistent  with  the  rules  of  good 
husbandry  ? 

Lord  Jy  eaves. — You  mean  allowed  unlimitedly  ? 

SoUdtor-Oenercd. — It  prohibits  certain  things. 

Lord  Neaves. — ^And  also  everything  contrary  to  the  rules 
of  good  husbandry. 

Solicitor-General. — Yes ;  it  does  not  specify  any  course — 
the  four-course  or  the  five-course. 

Solicitor-Oeneral. — ^I  think  your  Lordships  will  be  able 
still  more  satisfactorily  to  appreciate  the  case  if  I  refer  you 
now  to  the  evidence  of  Mr  Dickson  of  Saughton,  who  was 
examined  for  the  defender ;  and  I  may  say,  in  reading  his 
evidence,  that  it  is  exactly  in  accordance  with  the  opinions 
of  all  the  other  witnesses  examined — 'Mr  John  Curror,  Mr 
Adam  Curror,  and  some  of  the  most  eminent  agriculturists  in 
Scotland.  Mr  Dickson's  evidence  is  at  page  59  of  the  Notes, 
and  after  telling  us  about  himself  in  the  usual  way,  he  says, 
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at  letter  E,  two  lines  below : — *  Same  shift  not  applicable  to  f^^fJff^^ 

*  all  lands.    The  six-shift  mainly  applicable  to  a  high  class       !>««»*<»«'• 

*  land,  where  wheat  may  be  grown/  (I  may  observe  here 
that  wheat  never  was  ^rown  upon  this  farm ;  it  was  not  a 
wheat  growing  farm,  although  this  is  perhaps  the  best  wheat 
growing  county  in  Scotland.) 

<  It  is  an  expensive  shift,  but  yields  high  returns. 

'  It  is  practised  on  the  fine  land  in  Haddingtonshire  lying  in 

*  the  low  district. 

'  A  five-shift  is  applicable  to  an  inferior  kind  of  land — ^a  lighter 
'  sort — where  it  requires  two  years'  grass  to  keep  up  the  fertihty 

*  of  the  land.' 

One  characteristic  of  the  five- shift  is,  that  you  have  two 
years^  grass  in  succession. 

'  The  rent  is  a  pretty  fair  criterion  of  the  kind  of  rotation 
'  applicabla 

*  You  may  take  all  land  under  from  30s.  to  40s.  as  only  appro- 
'  priate  to  the  five-shift  rotation. 

^  I  speak  at  "present  of  land  in  the  Lothians. 

*  If  I  knew  of  land  being  under  SOs.,  and  in  a  high  position — 
'  300  to  600  feet  above  level  of  the  sea — I  would  say  that  this 
'  land  is  not  fit  for  a  six-shift. 

'  I  would  like  to  see  the  land  before  giving  positive  evidence 
'  about  it. 

*  I  was  asked  to  examine  the  farms  of  pursuer  now  in  question. 
'  I  was  there  several  times — ^there  last  year,   and  there  a  fort- 

'  night  ago,  and  yesterday.' 

Mr  Dickson  explained  at  the  trial  that  a  great  part  of  the 
Thurston  estate  nad  been  drained  under  his  superinten- 
dence. 

*  I  had  often  been  in  that  district  before.     I  know  it  well. 

j  The  shift  proper  for  these  farms  is  in  my  opinion  the  five- 
'  Shift,  or  even  a  longer  rotation  of  grass. 

'  This  the  very  least  of  grass,  which  would  enable  them  to  be 
'  farmed  profitably. 

'  The  six-shift  would  on  these  farms  be  not  according  to  rules 

*  of  good  husbandry. 

'  Any  tenant  of  ordinary  skill  would  not  have  resorted  to  the 

*  six-shift. 

'  It  would  have  been  bad  for  land  and  bad  for  tenant. 
* '  Nothing  less  ihan  two  yeai's'  grass  would  have  kept  up  the 
'  fertility  of  the  land. 

*  The  soil  is  light  and  gravelly,  and  when  of  clay,  it  is  a  thin 

*  stony  clay. 
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SoL  -General,       <  I  had  tabular  statementfi  of  cropping  submitted  to  me. 
for  Defender.       i  The  five-shifb  not  strictly  adhered  to,  but  '  pretty  much ' 
'  followed,  perhaps  as  nearly  as  size  of  fields  permitted. 

*  This  what  T  would  expect  from  tenant  of  skilL 

*  (Keferred  to  tabular  statement,  page  112.) 

*  At  Whitsunday  1838 — the  commencement  of  lease— tenant 

*  had  260  acres  of  grass,  222  white  crop,  123  of  fallow, 

'  In  1858  there  were  201  acres  grass,  276  white  crop,  130  fallow. 

'  To  change  from  five-shift  to  six-shift  in  last  year,  and  take 

'  potatoes  from  100  acres,  was  distinctly  against  rules  of  good 

*  husbandry. 

'  Even  where  tenant  an  option  between  shifts,  to  change 
'  rotation  in  last  year  is  against  rules  of  good  husbandry. 

*  It  is  not  properly  a  change ;  it  is  a  break  or  dislocation. 

*  1  have  never  heard  of  such  a  thing  being  done,  and  I  would 

*  not  permit  it  on  any  estate  of  which  I  had  charge. 

*  I  have  often  had  the  matter  before  me  as  arbiter,  and  have 
'  always  held  this  change  in  last  year  inadmissible. 

*  It  would  have  been  very  different  if  the  change,  being 
'  permitted  by  the  lease,  had  been  made  some  years  before,  and 

*  the  land  gradually  brought  under  another  rotation. 

*  In  the  case  of  pursuer's  farm,  the  effect  was  to  throw  the 
'  farm  out  of  the  only  course  capable  of  being  followed  out  to 
'  profit.  And  it  made  it  necessary  that  incoming  tenant  should 
'  bring  back  farm  to  proper  rotation  at  a  considerable  loss. 

*  I  never  heard  of  any  practice  contrary  to  what  I  have  stated 

*  in  county  of  Haddington. 

'  If  acting  as  factor  for  any  proprietor,  I  would  have  applied 
'  for  an  interdict  to  stop  such  a  proceeding  as  that  contemplated 
'  by  pursuer. 

'  I  had  the  four  fields  intended  for  the  potatoes  pointed  out 
'  to  me. 

'  They  are  inferior  soil,  and  not  good  potato  land.' 

And  then  he  proceeds  to  give  his  evidence  about  the  crop, 
which  I  don't  trouble  your  Lordships  by  reading  at  this  time  ; 
but  he  was  cross-examined  on  this  subject  at  page  63 : — 

*  There  is  no  one  shifl  practised  as  a  general  rule  all  over 

*  Haddington. 

'  It  is  different  in  the  different  districts. 

*  When  special  provisions  occur  in  a  tack,  these  regulate  the 
'  proceedings  of  tenant. 

'  Land  in  Haddingtonshire  over  308.  rent  per  acre  might, 
'  generally  speaking,  be  cultivated  by  the  six-shift. 

*  I  do  not  think  that  lands  long  under  five-shifl  might  be 
'  cultivated  well  for  a  time  under  the  six-shifk.  The  five«shift 
'  should  be  continued  to  keep  up  the  fertility  of  the  land. 

*  If  land  on  the  verge  of  308.  per  acre,  it  might  be  cultivated 

*  fifteen  years  out  of  twenty-one  on  five-shift,  and  the  last  six 
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'  years  on  the  aix-shifb,  profitably  to  outgoing  tenant;  only  to  SoL-Genenl, 
(  }^Q^,  for  Defender. 

'  If  Bix-shifl  not  prohibited  in  lease,  this  might  be  done,  not 
'  inconsistently  with  rules  of  good  husbandry,  in  particular  kinds 
'  of  land.     But  I  would  require  to  know  the  kind  of  land/ 

That  is,  these  questions  are  not  to  be  considered  in  regard 
to  this  particular  farm. 

*  In  land  like  pursuer's,  I  would  stipulate,  if  acting  for  the 
'  landlord,  that  there  should  be  always  two  years'  grass. 

'  I  don't  think  that  in  a  farm  like  this  a  white  crop  could  be 

*  taken  every  second  year  consistently  with  rules  of  good  hus- 
'  bandry.  To  have  half  the  farm  in  white  crop  every  year  on 
'  such  a  farm  I  think  inconsistent  with  good  husbandry. 

*  Also  inconsistent  to  have  only  one-^ixth  in  grass.  Thei*e 
'  should  be  two*fifbhs. 

'  And  inconsistent  to  have  one-sixth  in  potatoes,  peas,  or  beans 

*  year  after  year. 

'  If  tenant  in  such  a  farm,  bound  merely  by  rules  of  good 
'  husbandry,  had  less  grass  than  two-fifths,  I  would  interfere  to 

*  check  him  if  I  was  acting  for  proprietor. 

'  What  tenant  cannot  do  during  his  lease,  he  is  not  entitled  to 

*  do  in  last  year. 

'  What  tenant  can  do  during  his  lease  he  is  entitled  to  do  the 
'  last  year,  generally  speaking.' 

That,  of  course,  only  required  a  question  from  me  to  put 
it  right  in  re-examination,  for  he  did  not  mean  that. 

'  I  saw  the  tabular  statement  of  cropping. 

*  If  that  table  had  shewn  a  six-shift  throughout,  the  proposal 
'  to  take  potatoes  out  of  100  acres  the  last  year  would  have  been 
'  permissible. 

'  So  also  if  change  of  shift  had  been  made  several  years  before 

*  expiry — say  three  years. 

*  But  not  if  change  made  in  last  year. 

'  A  change  the  laist  year  would  disarrange  the  whole  manage- 
'  ment. 

'  The  incoming  tenant  would  have  required  to  bring  back  the 
'  farm  to  a  proper  shift. 

*  This  would  have  cost  money* 

*  For  this  farm  to  have  300  acres  in  white  crop  was  not  con- 
'  sistent  with  five-shift  rotation,   and  would  require  time  and 

*  money  to  rectify  on  part  of  incoming  tenant, 

'  There  should  have  been  no  more  than   240  acres  in  white 

*  crop.     That  is  what  allowed  in  five-shift  rotation. 

*  All  the  cropping  had  been  that  of  a  five-shift,  more  or  less, 
'  for  some  years  back. 
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SoL -General,       <  But,  on  the  whole  twenty  years,  tenant  had  not  had  more  than 
for  Defender.  <  240  aci-esat  a  time. 

'  Where  lease  permits  a  certain  cropping,   tenants  frequently 

'  don't  crop  so  much  at  first,  but  at  end  of  lease  take  the  full 

'  measure  of  right.' 

Upon  re-examination,  at  letter  D,  page  65,  he  says : — 

'  With  a  five-course  shift  on  this  farm,  360  acres  left  to  incom- 
'  ing  tenant,  240  acres  in  white  crop  taken  by  outgoing  tenant. 

'  When  I  said  generally  what  a  man  could  do  during  the  course 
'  of  lease  he  can  do  the  last  year,  I  did  not  intend  to  depart  from 
'  the  statement  that  a  shift  could  not  be  changed  in  the  last  year 
'  which  had  been  pursued  all  through  the  lease. 

'  (Kef erred  to  pursuer's  lease,  page  99.) 

'  Nothing  in  lease  inconsistent  with  the  provision  that  lands  to 

*  be  managed  according  to  rules  of  good  husbandry. 

'  Two  white  crops  not  taken  successively  under  any  shift. 

'  I  think  the  lease  did  not  contemplate  a  six-shift.  The  men- 
'  tion  of  hay  as  a  black  crop  points  to  this. 

'  Impossible  to  have  hay  without  two  black  crops  between 
'  grass  and  grass. 

'  Clauses  in  lease  about  cropping,  in  my  view,  not  permissive, 
'  but  prohibitory. 

'  The  district  of  pursuer's  farm  is  not  a  wheat  growing  country. 

^  If  rotation  is  broken  by  a  sudden  change  in  last  year,  it  is 
'  equally  a  dislocation  to  incoming  tenant  as  it  would  have  been 
*'  to  outgoing  tenant  if  he  continued. 

'  It  changes  the  due  order  of  cropping  of  the  farm. 

<  £ffect  is  same  as  scourging  the  farm  the  last  year. 

'  I  never  in  all  my  experience  knew  a  claim  by  an  outgoing 

*  tenant  to  change  to  a  new  shift  the  last  year.' 

Then  Mr  Gifford  had  a  suggestion  about  the  hay,  and  he 
says — '  I  cannot  make  out  a  six-shift  under  the  lease  with 
'  DAy  as  a  black  crop.  If  hay  not  taken  from  land,  the  farm 
^  nught  be  wrought  under  lease  on  a  six-shift  But  I  cannot 
'  see  bow  the  rarm  could  be  wrought  without  taking  hay.' 
Tlien  Mr  Andrew  Howden,  farmer,  Lawhead,  Haddington,  who 
has  two  farms,  and  follows  the  six-shifb,  page  68,  letter  F: — 
'  I  follow  a  six-shift  on  my  farm.  I  don^t  think  this  course 
'  could  be  profitably  followed  on  pursuer's  farm.  I  have 
'  never  known  a  tenant  change  from  a  five  to  six-shift  in 
'  last  year  of  lease.'  Then  Mr  Thomas  Hume,  upon  page  71, 
letter  D,  says : — *  I  know  the  farms  in  question.     1  have 

*  known  them  many  years.  The  farm  is  not  a  farm  on  which 
'  it  would  be  proper  to  cultivate  after  a  six-shift.  This 
'  would  exhaust  tne  farm,  and  the  tenant  too.     I  have 
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'  never  known  the  fann  cultivated  on  a  six-shift/    This  was  ?^t5?"^ 
the  proposal,  however,  to  do  it  that  year — a  fium  which   ®'      ^^  ^' 
down  to  the  present  moment  was  never  cultivated  upon  a 
six-shift : — 

*  I  never  knew  a  tenant  change  to  a  six-fihift  for  the  first  time 
'  in  the  last  year. 

'  The  present  case  is  the  first  instance  I  have  heard  of. 
'  It  would  not  he  according  to  roles  of  good  husbandry  as 
'  practised  in  Haddingtonshire. 

*  The   inconung  tenant  wotdd  be  put  to  great   trouble   in     • 
'  bringing  back  the  farms. 

'  As  factor  for  Lord  Lauderdale  I  would  not  have  permitted 
'  this  change. 

'  If  no   restriction  a  tenant  may   change  from  one  shift   to 

*  another  during  the  currency  of  the  lease,  provided  he  gave  time 
'  to  introduce  a  fresh  rotation  thoroughly.' 

Lord  JvMice-Clerk. — That  seems  to  be  the  first  witness  who 
says  that 

SoUcitoT'Oeneral. — I  think  Mr  Dickson  says  that  too.  He 
says  that  it  is  a  break  or  dislocation,  and  at  page  61,  letter  A, 
he  says : — 

'  It  would  have  been  very  different  if  the  change,  being  per- 
'  mitted  by  the  lease,  had  been  made  some  years  before,  and  the 
'  land  gradually  brought  under  another  rotation.' 

Lord  Justice^Clerk. — Well,  that  is  so  substantially. 

Sotidtor^Oeneral, — Then,  Mr  John  Curror,  than  whom 
there  are  very  few  of  greater  practical  skill  and  experience — 
at  page  73,  letter  F,  says : — 

'  I  have  visited  farms  in  question. 

*  A  five-shift  is  the  proper  course  of  cropping  for  these  farms. 
'  A  six-shift  quite  inapplicable. 

^  If  tenant  pursued  five-shift  course  during  lease,  and  changed 

*  to  six-shift  in  last  year,  I  would  think  this  contrary  to  rules  of 

*  good  husbandry.* 

And  Mr  Adam  Curror,  his  brother,  also  an  extensive 
farmer,  is  held  to  concur  with  him. 

Lord  Cowan,— B:e  does  not  give  evidence  similar  to  the 
others. 

SoUdtor-Oeneral, — I  did  not  take  him  through  it  in  the 
same  way.    On  page  74,  letter  B,  he  says : — 

'  Potatoes  a  scourging  cro^,  and  require  a  great  deal  of  manure. 
'  To  take  potatoes  off  these  fields  with  5  cwt.  guano  an  acre 

*  would  be  scourging  the  land.* 
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Sol. -General,       Then  he  savs  at  letter  F,  same  pa^e : — 

for  Defender.  ^  '  ^^ 

'  To  change  shift  last  year  of  lease  would  alter  whole  arrange- 
*  ments,  and  require  years  to  retrieve. 

'  I  think  to  apply  a  six-shift  at  any  time  of  lease  would  be 
'  against  rules  of  husbandry,  because  that  course  not  adapted 
'  to  lands.* 

Now,  my  lords,  all  the  evidence  is  to  that  effect ;  there  is 
not  one  word  the  other  way.  And  I  appeal  to  your  Lord- 
ships, did  you  not  recal  this  interdict  upon  the  assumption 
that  the  facts  were  exactly  the  contrary  ?  I  speak  of  them  as 
facts,  because  they  are  the  very  facts  which  lell  under  your 
consideration — that  it  was  according  to  the  rules  of  ffood 
husbandry  to  cultivate  this  fiarm  according  to  the  six-shift ; 
that  it  was  according  to  the  rules  of  good  husbandry,  as 
practised  in  that  county,  to  change  for  the  first  time  to  a  six- 
shift  in  the  last  year  of  a  twenty-one  years'  lease  ;  and  that, 
although  the  five-shift  had  been  followed  during  twenty  of  the 
twenty-one  years,  it  would  not  be  detrimental  to  the  landlord 
— that  is  to  say,  detrimental  to  his  farm — to  change  to  a  six- 
shift  in  the  last  year.  That  was  the  very  question  which  your 
Lordships  put  in  your  additional  remit  to  Mr  Hope.  Imow, 
I  say  again,  there  is  no  evidence  to  the  contrary  of  what  I 
have  read  to  your  Lordships.  The  six-shift  is  noD  applicable 
to  that  farm  at  all.  Your  Lordships  see  from  the  letter  which 
I  retld,  from  the  pursuer's  father  to  his  landlord  in  1835,  that 
that  shift  had  never  been  pursued  by  the  pursuer's  father,  and 
his  opinion  was  that  a  five-shift  alone  was  applicable  to  the 
lands.  He  wrote  that  to  his  landlord.  Now,  the  lease  was 
wanted  in  1838;  and  look  to  the  testimony  which  you 
have  in  the  practice  of  the  tenants,  and  the  course  of  cultiva- 
tion which  they  followed — and  what  is  that  testimony? 
That  they  never  followed  any  but  the  five -course  shift — ^no- 
thing else  was  applicable;  anything  else  would  have  been 
bad  for  the  land  and  bad  for  the  tenant,  as  all  the  witnesses 
expressed  it ; — ^it  would  have  exhausted  the  land,  and  ex- 
hausted the  tenant  too.  If,  during  the  currency  of  bis  lease, 
the  tenant  had  attempted  to  change  to  a  six-shift,  he  would 
have  felt  it ;  because,  if  he  had  done  it,  he  would  have  suf- 
fered for  it.  Therefore,  he  thinks  proper  never  to  attempt 
that  which  would  have  been  so  prejuoicial  to  the  farm,  be- 
cause it  would  have  been  disastrous  for  himself.  He  never 
attempted  to  follow  it ;  but  in  the  last  year  of  his  lease,  when 
his  interest  in  the  farm  ceased — when  he  was  not  caring  what 
was  to  be  the  effect  of  it  to  the  incoming  tenant — ^he  then 
proposes  to  make  the  change,  and  to  scourge  it.    Now,  in 
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proposing  to  do  that,  he  proposes  what  was  unprecedented — a  SoL  -G«ii«ai, 

thing  which  he  never  had  done,  and  which  had  never  been  done  '^  Defender. 

or  heard  of  by  any  one  before ;  and  which  would  certainly  have 

been  detrimental  to  the  interests  of  the  landlord,  because  de* 

trimental  to  the  farm.    And  the  thing  which  was  detrimental 

to  the  farm,  and  was  unexampled,  was  reported  by  Mr  Hope 

to  be  according  to  the  rules  oi  good  husbandry,  and  according 

to  the  practice  and  custom  of  the  country.    I  say,  therefore, 

with  confidence,  that  it  is  established  by  satisfactory  evidence 

— the  evidence  of  Mr  Hope,  to  which  the  pursuer  himself 

appealed — ^thttt  in  recalling  this  interdict,  your  Lordships  were 

deceived  in  matter  of  fact.    I  don't  say  wilfully  deceived.    I 

don't  need  to  say  so,  and  I  want  to  avoid  that  expression ; 

but,  in  fact,  you  were  deceived,  by  the  grossest  misconception 

of  the  nature  of  the  remit,  and  of  what  was  expected  of  him, 

by  Mr  Hope,  which  I  ever  remember  to  have  seen  anybody 

mil  into.     And  therefore  I  repeat  now  what  I  said  at  the 

outset,  that  if  it  be  necessary  for  me  in  this  case  to  establish 

that  ii;L  recalling  the  interdict  the  Court  was  misled  in  matter 

of  fact  by  an  erroneous  report,  I  have  established  that  auite 

fully.     I  am  sure  that  that  judgment  which  your  Lordsnips 

pronounced,  and  which  was  affirmed  by  the  House  of  Loras, 

unassailable  as  it  certainly  proved  to  be,  could  not  have  been 

E renounced  at  all,  according  to  the  testimony  which  was 
efore  the  jury  in  this  case,  and  the  testimony  from  Mr  Hope 
himself.  Now,  consider  the  position  in  which  the  pursuer 
was  placed.    He  says — '  Although  I  called  Mr  Hope  as  a  wit- 

*  ness — called  him  to  prove  the  facts  upon  which  my  case,  in 

*  so  far  as  the  interdict  is  characterised  as  wron^l,  depends — 
'  and  he  has  shewn  that  he  was  incapable  of  giving  any  testi- 

*  mony  upon  the  subject, and  that  the  testimony  whida  he  gave 
'  to  the  Court  in  the  shape  of  a  report  was  misconceived  in 
^  taking  it  according  to  what  he  intended  to  express  (which  was 
^  merely  the  construction  of  the  lease),  that  the  parties  had 

*  a^eea  upon  so  and  so, — ^yet  that  judgment,  conclusive  cer- 
'  tamly  in  the  matter  of  recalling  the  interdict,  is  conclusive  in 
'  this  also,  that  Mr  Hunter  was  guilty  of  a  wrongful  act  in  ap- 
^  plying  for  it,  and  is  liable  in  damages.'  Now,  in  opposition 
to  that,  I  submit  to  your  Lordships  that,  looking  not  only  to 
the  affirmation  of  the  judgment — although  I  don^t  disregard 
this — ^but  not  only  looking  to  its  affirmation,  butto  the  nature 
of  the  case,  the  question  of  wrongful  or  not  wrongful,  as  appli- 
cable to  the  conduct  of  the  defender  in  applying  for  the  inter- 
dict, is  to  be  determined  upon  the  evidence  adduced  without 
objection  before  the  jury  upon  that  matter,  and  according  to  the 
right  law  applicable  to  it.   Now,  what  is  the  evidence  laid  before 
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SolyG«neral,  the  jury  upon  that  matter  ?  It  is — ^and  I  think  I  express  it 
or  en  or.  ngi^tiy  ^hen  I  say  it  was — that  the  proposal  of  the  pursuer, 
against  which  the  particular  interdict  was  directed,  was  without 
example ;  that  it  was  contrary  to  the  rules  of  good  husbandry, 
and  was  to  the  serious  detriment  of  the  farm ;  and  that  the  ap- 
plication for  interdict  against  that  proposal  was  presented  m 
perfect  good  faith,  and  Upon  a  strictly  accurate  statement; 
and  although  your  Lordships  were  misled  in  that  summary  pos- 
sessory process  of  interdict  into  recalling  the  interim  interdict 
which  had  been  granted  and  to  refusing  the  note  of  suspen- 
sion, that  this  is  not  conclusive  to  the  effect  thftt  Mr  Hunter 
was  ^Ity  of  a  wrongful  act  involving  liabilit]^  in  dams^;es  in 
makmg  application  for  it.  If  it  were  so,  it  is  impossible  to 
avoid  saying,  that  it  would  be  a  monstrous  miscarriage  of 
justica  I  am  far  from  saying  that  a  miscarriage  of  justice 
might  not  occur  for  which  there  should  be  no  remedy.  In- 
deed, we  have  an  instance  of  it  here;  for  I  am  sure  I  am 
of  no  disrespect  when  I  say  that  in  the  judgments 
h  your  Lordships  have  pronounced,  proceeding  upon  the 
truthfulness  of  Mr  Hope's  report,  there  was  a  miscarriage  of 
justica  I  assent  to  all  tne  interpretation  of  the  lease ;  it  would 
not  be  becoming  to  dispute  it,  in  so  far  as  it  is  a  matter 
for  interpretation,  and  as  it  is  Mr  Hunter's  document  But 
your  Lordships  had  to  determine  upon  the  question  of  good 
husbandry  as  practised  in  the  country;  and  with  a  view  to 
determine  that,  you  ascertained  that,  prima  facie^  as  you 
thought  accurately,  by  the  report  of  Mr  Hope.  But  if  you 
were  misled  by  that — conclusive  as  it  is  upon  the  matter 
of  interdict,  although  that  presents  a  gross  miscarriage  of 

^*ustice  without  remedy — ^yet  it  is  not  to  be  carried  this  further 
ength,  that  the  judgment  in  that  case,  however  much  it  may 
appear  that  the  Court  was  deceived  in  this  matter,  is  conclu- 
sive to  stamp  the  conduct  of  Mr  Hunter  as  wrongful  so  as  to 
involve  his  liability  in  damages.  I  am  not  going  to  argue 
this  matter  further  at  present,  because  I  am  merely  in  the 
position  of  asking  your  Lordships  for  a  rule  in  order  that  it 
may  be  fully  discussed;  but  I  think  it  is  a  matter  reauiring 
a  full  discussion,  and  the  gravest  consideration.  But  naving 
regard  to  the  evidence  which  was  before  the  jury  upon  the 
subject,  and  the  right  view  of  the  law  applicable  to  it,  I  have 
to  submit  to  your  Lordships  that  the  jury  committed  an 
error  in  affirming  'wrongful'  as  applicable  to  the  ap- 
plication for  interdict  forming  the  subject-matter  of  the 
issue.  I  leave  that  part  of  the  case  as  having  been  already 
sufficiently  exhausted  for  the  purpose  of  the  present  motion, 
and  I  come  now  to  the  other  ground  upon  which  I  ask  a 
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rule,  and  a  very  few  words  will  suffice  upon  that :  it  is,  excess  Soi.-Gen«rai, 

Ofdcumages.  ^  '  ^  for  Defender. 

This  is  a  high  farm  in  the  county  of  Haddington,  extend- 
ing to  600  acres,  and  the  rent  being,  as  I  have  said,  about 
£l:2s.  an  acre.     The  piursuer,  according  to  the  highest 
view  which  he  could  state  of  his  case,  was  prevented  from 
taking  a  potato  crop — (he  never  thought  of  it  before,  because 
he  could  not  have  done  it  without  destruction  to  himself) — ^in 
the  last  year  of  his  lease  from  97  acres.    And  what  did  the 
jury  give  him  ?    j{P1068  !    That  is,  that  the  tenant  of  this 
farm  would  have  made  a  profit  from  this  part  of  it,  extend- 
ing to  97  acres,  of  something  like  <fll  or  £12  an  acra 
Farming  is  exceedingly  profitable  if  that  be  so.    More  than 
ten  rents  the  tenant  nas  to  make  out  of  it;  and  the  jury  have 
given  him  it !     I  can  admit  that  there  is  some  most  extrava- 
gant evidence  upon  the  subject  by  the  pursuer's  witnesses, 
including  his  own.     He  thinks  he  could  have  made  <^1500 
himself;  and  I  think  Mr  Hope  said  he  might  have  made  «P  1400. 
But  such  a  thing  never  was  done  there  or  anywhere  else — 
nothing  approacning  to  it — ^nothing  coming  to  within  a  sixth, 
or  even  an  eighth  of  it.    But  it  might  have  been  done  upon 
this  particular  occasion.    And  the  jury  actually  gave  to  this 
gentleman,  for  having  been  deprived  of  that  use  of  these  acres, 
^1068.    The  announcement  of  the  verdict  caused  every  man 
who  heard  it  to  elevate  his  brows,  and  look  very  much 
surprised,  and  to  think  that  this  was  another  disastrous 
failure  of  justice,  and  another  dama^ng  blow  to  trial  by  jury 
in  Scotland.    The  jury  decided  against  the  landlord  to  that 
extent.    I  don't  know  that  I  need  read  to  your  Lordships  the 
evidence  upon  this  subject,  on  the  one  side  or  the  other. 
The  evidence  of  Mr  DicKson,  the  Messrs  Curror,  and  some 
of  the  largest  potato  growers  in  the  country,  is  to  the  effect 
that  if  he  had  taken  potatoes  from  this  land  his  profit  would 
have  been  quite  inconsiderable.    Mr  Binnie,  a  large  farmer, 
is  of  opinion  that  he  might,  under  the  most  favourable 
circumstances;  have  made  J^57 :  5  :  6.    Mr  Dickson  also  took 
the  most  favourable  circumstances  almost  imaginable  into 
view,  and  he  says  he  might  have  made  <£^209  :  17: 10.    Mr 
Bryden  Monteith  said  that  he  might  have  made  J&149.    Mr 
Andrew  Howden  says  he  mi^ht  have  made  ^111.     Mr 
Thomas  Hume  says  there  woula  have  been  a  loss  ;  Mr  John 
Curror  is  also  of  opinion  that  there  would  have  been  loss ; 
so  is  Mr  Adam  Curror ;  there  could   not  have  been  any 
profit  at  all  they  say.     Now,  this  is  as  valuable  evidence 
upon  the  subject  certainly,  as  you  could  possibly  expect ; 

2c 
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s«L-G«n«p«if  because  it  was  an  opinion  as  to  what  might  have  been  done 
OP      ender.  y^^  ^  ^        ^£   potatoes  been  sown  such  as    had  never 

been  sown  oefore,  in  a  place  where  they  never  were  sown, 
and  in  a  year  when  they  were  not  sown.  The  pursuer  him- 
self, and  some  of  his  witnesses,  give  a  possible  profit  almost 
equal  to  the  fee-simple  value  of  the  lands.  Others,  speculating 
upon  the  subject,  and  applying  their  experience,  arrive  at  a 
very  different  conclusion.  I  may  state  to  your  Lordships 
that  the  great  difference  between  the  pursuer'^s  witnesses  and 
the  defender's  consists  in  the  expense  of  manure.  The  pur- 
suer^s  witnesses  proceeded  upon  this  view  : — ^  Oh !  it  is  the 
'  last  year  of  the  lease ;  you  may  scourge  the  land  as  much  as 

*  ever  you  like  ;  put  in  a  little  ^uano  —that  would  raise  the 

*  potatoes,  no  matter  how  it  might  scourge  the  laud ;  the 

*  tenant  looks  to  realising  his  capital  very  much  in  the  last 
'  year  of  the  lease,  therefore  you  need  not  manure  it^  It  had 
never  occurred  to  him  to  take  such  a  crop  during  the  currency 
of  the  lease,  for  he  would  have  suffered  from  it,  but  in  the 
last  year  he  was  not  to  suffer ;  it  was  the  incoming  tenant  who 
was  to  suffer  then.  Now,  every  one  of  the  defender's  witnesses 
said  that  if  he  were  to  take  potatoes  in  the  last  year  of  the 
lease — a  thing  which  has  never  been  done — ^he  must  have 
taken  them  upon  the  same  conditions  that  he  would  have 
taken  them  durine  the  currency  of  the  lease ;  in  short,  he 
must  remanure  the  ground,  and  remanured  potato  crops 
don^t  yield  a  large  profit  at  all,  their  great  value  being  to 
prepare  the  ground  for  future  crops.  And  as  Mr  Dickson 
saia,  and  some  others,  that  althougn  they  got  as  large  crops 
as  possible,  they  did  not  find  them,  and  did  not  look  upon 
them  as  a  prontable  crop,  and  they  only  considered  them 
profitable  if  they  paid  the  expense  of  seed  labour  and  manure, 
ff ow,  the  pursuer's  witnesses  are  going  to  take  that  view  here 
•—that  while  manuring  the  land  for  the  crop,  you  won't  manure 
it  with  a  view  to  any  after-crop.  On  the  contrary,  *  I  ma^y 
'  proceed  to  scourge  the  land  as  much  as  it  is  possible ;  it  is 

*  the  last  year  of  the  lease,  and  the  tenant  is  entitled  to  make 
*'as  much  as  he  can  out  of  the  land.'  Your  Lordships  mil 
find,  on  glancing  at  the  evidence  that  anything  more  extrava- 
gant than  the  evidence  of  some  of  the  pursuer's  witnesses 
as  to  the  small  quantity  of  dung  could  not  very  well  be  put. 
Some  of  them  say  that  it  could  be  done  without  anv  dung 
at  all.  The  evidence  is  not  such'  as  any  reasonable  jury 
could  have  proceeded  upon. 

Lord  Cowam. — What  does  the  pursuer  make  it  himself? 
SoUcUor-Oeneral. — About  ^1400. 
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Lord  Neavea. — He  supposes  a  completely  successful  crop  SoL-Generai, 

of  potatoes.  for  Defender. 

J^icUor-Oeneral. — With  the  lowest  expenditure  and  with- 
out caring  one  farthing  for  the  land.  Mr  Gifford  says  that  we 
are  speaking  about  manuring  the  land  with  a  view  to  the 
benefit  of  the  land  thereafter.  That  is  true ;  tenants  look 
generally  to  the  after  benefit  to  the  land,  but  this  tenant  was 
to  leave  the  farm,  and  he  did  not  care  anything  about  after 
benefit  Still,  the  incoming  tenant  is  entitled  to  have  the 
lauds  in  good  order,  and  if  potatoes  are  taken  in  the  last  year 
of  the  lease,  the  ^ound  is  not  to  be  handed  over  scourged 
and  exhausted  ;  it  is  to  be  handed  over  in  the  same  state  as 
it  would  have  been  had  the  tenant  taken  a  similar  crop  out 
of  it  during  the  currency  of  the  lease.  That  is  not  according 
to  the  rules  of  good  husbandry  as  [>rovided  for  by  the  lease ; 
that  is  not  good  husbandry  during  its  currency,  and  that  is 
not  good  husbandry  in  the  last  year  which  would  be  bad 
husbandry  during  the  currencv.  Tiie  onlv  way  in  which  I  can 
make  a  distinction  is,  that  the  tenant  himself  would  have 
suffered  the '  scaith '  during  the  currency  of  the  lease,  and 
therefore  he  never  attempted  it ;  whereas,  in  the  last  year,  the 
incoming  tenant  would  oe  the  sufferer ;  but  it  is  just  then 
that  the  rules  of  good  husbandry  come  in  for  the  protection  . 
of  the  interest  of  the  incoming  tenant,  which  ought  to  be 
protected.     This,  however,  the  outgoing  tenant  did  not  feel. 

Lord  Cowan. — It  comes  then  to  be  a  difference  in  the 
principle  of  estimation. 

Scltcitor-Oeneral, — ^It  does,  my  lord ;  it  comes  to  that  un- 
doubtedly. And  note  that  thev  are  all  speaking  of  a  thing  that 
never  occurred  before  ;  nobody  ever  did  it ;  not  one  of  them 
had  ever  done  it ;  not  one  of  them  had  ever  seen  it  donei  I 
think  some  of  the  witnesses  did  state  that  they  had  heard 
of  one  or  two  instances  of  a  potato  crop  being  taken  in  the 
last  year  of  a  lease  since  this  case  had  occurred,  but  these 
were  the  trustees  of  some  dead  tenant  I  think. 

Now,  my  lords,  upon  these  grounds,  I  ask  for  a  rula  I 
am  not  going  to  trouble  your  Lordships  further  on  the  matter. 
I  feel  absolutelv  confident  that  I  shall  have  a  rule.  I  say 
at  this  stage  I  don't  feel  it  incumbent  upon  me  to  trouble 
your  Lordships  with  an v  ftirther  observations.  I  think  I  have 
shewn  sufficient  cause  ror  a  rule  upon  both  grounds,  and  I 
ask  your  Lordships  for  it 

Lord  Justice-Ulerk — ^You  may  take  a  rule.  When  will  it 
be  convenient  for  you,  Mr  Gifford  ? 

Mr  Gifford. — Any  time  next  week. 

Lord  JvMice-Clerk, — It  will  be  put  out  for  this  day  week. 
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£dinburghy  7th  March  1865. — The  Lords  having  heard  the 
counsel  for  the  defender,  grant  a  rule  to  shew  cause  why  the 
verdict  in  this  case  should  not  be  set  aside,  and  a  new  trial 
granted ;  and  appoint  the  further  hearing  to  take  place  on 
me        day  of  .  John  Inqus,  LF.D. 


HEABING  ON  RXJLE. 

Uth  March  1865. 

Mr  Gifford,  Mr  Oifovd, — I  attend  your  Lordships  for  the  pursuer  in 
for  Pursuer,  the  action,  Mr  Miller,  wno  holds  the  verdict  in  this  case, 
to  shew  cause  why  a  new  trial  should  not  be  granted.  The 
motion  is  put  upon  two  grounds: — (Isi.)  That  the  verdict  is 
contrary  to  law — that  is,  contrary  to  law  as  applied  to  the 
fisu^ts  appearing  upon  the  evidence.  And  (2a.)  That  the 
dsjnages  awarued  by  the  jury  are  excessive.  Upon  both 
grounds  I  hope  to  be  able  to  satisfy  your  Lordsnips  that 
there  are  no  sufficient  grounds  for  the  motion  which  the 
defender  makes. 

The  issue  which  was  tried  is  in  these  terms  : — 

'  Whether  the  defender,  by  means  of  an  interdict  obtained  by 
'  him  against  the  pursuer  on  or  about  31st  March  1859,  wrongfully 
'  prevented  the  pursuer  from  taking  a  waygoing  black  crop  from 
*  one-sixth  part,  consistmg  of  100  acres,  or  thereby,  of  the  farm 
'  and  lands  of  Springfield  and  Oldhamstocks,  belonging  to  the 
'  defender,  and  of  which  the  pursuer  was  tenant,  or  from  any  part 
'  thereof,  to  the  loss,  injury,  and  damage  of  the  pursuer.* 

And  in  order  to  see  the  nature  of  the  injury  which  the 
defender  inflicted  upon  the  pursuer  by  preventing  him  from 
taking  a  waygoing  black  crop  from  tnese  100  acres,  it  is 
necessary  to  see  what  was  the  nature  and  result  of  the  previous 
litigation  in  which  that  interdict  was  granted.  The  terms  of 
the  lease  have  already  been  brought  under' your  Lordships' 
notice ;  you  will  find  them  at  page  99  of  the  Appeal  Case.  It 
was  a  lease  by  Mr  Hunter's  father  to  Mr  Millers  fether,  for 
twenty-one  years  from  Whitsunday  and  separation  of  crop 
1838,  and  the  ish  or  termination  of  "the  lease  was  Whitsunday 
and  separation  of  crop  1859.  The  question  rose  between  the 
parties  at  the  termination  of  the  lease,  on  Mr  Miller^s  pro- 

i)08ing,  besides  a  wavgoing  white  crop — that  is  a  white  crop 
or  the  year  1859 — ^from  one-half  of  the  whole  farm,  to  take 
in  addition  a  waygoing  black  crop  from  one-sixth  of  the 
fiEurm.    Mr  Hunter  declmed  to  allow  this,  and  applied  for  an 
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interdict,  which  was  obtained,  and  the  result  was,  that  the   Mr  GiflTord, 

tenant  was  not  allowed  to  take  the  waygoing  black  crop.    The       **'«"«•• 

suspension,  however,  was  litigated,  and  the  result  was,  both 

in  tnis  Court  and  ultimately  m  the  House  of  Lords,  that  the 

suspension  was  refused ;  and  the  G[uestion  thus  determined 

that  Mr  Miller,  the  tenant,  was  entitled  to  take  100  acres  of 

black  crop  in  the  waygoing  year,  1859.    The  terms  of  the 

lease  under  which  Mr  Hunter  pleaded  that  the  tenant  was 

not  entitled  to  a  waygoing  black  crop  are  these,  at  page  99  of 

the  Appeal  Case,  letter  B : — 

'  And  moreover,  with  regard  to  the  cropping  and  management 

*  of  the  said  &rm,  the  said  George  Miller  binds  and  obliges  him- 

*  self  and  his  foresaids  to  farm,  labour,  and  manure  the  same 
'  according  to  the  rules  of  good  husbandry  established  and  prao- 
'  tised  in  the  country,  and  not  to  scourge  or  deteriorate  the  same 

*  by  undue  cropping,  and  in  particular,  never  to  have  more  than 

*  one-half  of  the  arable  land  in  white  crop  in  the  same  season,  nor 

*  to  take  two  white  crops  off  the  same  field  without  a  green  or  a 
'  black  crop  intervening,  and  to  take  only  on8  black  crop,  such  as 
'  hay,  beans,  peas,  potatoes,  and  the  like,  between  grass  and  grass  : 
'  Further,  to  leave  at  the  end  of  the  lease  the  turnip  or  fallow  breaks 

*  once  ploughed  for  the  incoming  tenant,  and  to  sow  the  breaks 

*  that  fall  to  be  in  grass  with  8  pounds  of  red  clover,  8  pounds 
'  of  white  clover,  and  1  firlot  of  rye-grass  for  each  Soots  acre,  all 
^  of  the  best  quality,  and  that  a  fourth  part  of  the  said  breaks 
'  shall  not  be  pastured,  but  be  left  for  a  crop  of  hay  to  the  in- 

*  coming  tenant.* 

Now,  the  mode  in  which  the  question  arose,  your  Lordship 
has  in  the  correspondence,  which  you  will  find  appended  to 
the  Notes  of  Evidence,  at  page  78.  It  begins  bv  a  letter  from 
the  landlord's  agents  to  Mr  Miller,  of  4th  !Eebruaty  1859, 
intimating  that  the  farm  was  let  to  Messrs  Clark  ;  and — 

*  To  prevent  any  mistakes,  we  think  it  right  to  mention  that, 

*  as  the  arable  land  possessed  by  you  (exclusive  of  Cromwellhall) 
'  extends  to  about  602  acres,  you  are  not  entitled  imder  your  lease 

*  to  have  more  than  the  one-half,  or  301  acres,  for  your  waygoing 
^  white  crop,  and  that  the  incoming  tenants  will  have  right  to 
'  immediate  access  to  the  fallow  breaks,  and  to  the  houses,  grass, 

*  &c  &c.,  at  Whitsunday.' 

Then  there  were  meetings  between  the  tenant  and  the 
landlord's  agents  after  that,  at  which  the  tenant  intimated  his 
right  to  take  a  further  waygoing  black  crop  from  one-sixtli  of  « 

the  farm.  Communications  were  made  by  the  landlord's 
agents  to  the  landlord,  and  which  resulted  m  another  letter 
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MrGifford,   by  MessTS  Hunter,  Blair,  and  Cowan  to  Mr  Miller,  of  18th 
forPumuer.   j^ebruaiy  1869 :— 

'  As  mentioned  when  we  saw  you  Here  on  Wednesday,  we 
communicated  to  Mr  Hunter  of  Thurston  the  purport  of  what 
passed  at  our  meeting,  and  we  have  to-day  heanl  from  him  to  the 
effect  that  he  will  on  no  account  agree  to  the  proposal  you  made, 
as  he  considers  it  to  be  quite  clear  under  the  terms  of  your  lease 
that  you  are  bound  to  give  up  one-half  of  the  land  at  Whitsunday 
first  to  the  incoiiing  tenant,  either  in  grass  or  fallow,  and  that  all 
you  are  entitled  to  is  to  take  a  waygoing  white  crop  from  the 
remaining  half  of  the  arable  land.  We  fdready  stated  to  you  so 
fully  at  our  meeting  the  reasons  for  coming  to  this  conclusion, 
that  it  is  unnecessary  we  should  repeat  them. 

*  We  have  therefore  been  instructed  to  intimate,  that  unless  you 
inform  us  within  eight  days  that  you  will  give  up  the  grass  and 
fallow  on  both  farms  of  Springfield  and  Oldhamstocks  Mains  at 
Whitsunday  next,  and  desist  from  your  proposal  to  take  a  way- 
going crop  of  potatoes  or  beans  from  the  land,  we  shall  be  com- 
pelled to  present  the  necessary  application  to  the  Court  here  for 
declarator  and  interdict  against  you.* 

Then  I  need  not  read  the  letter  by  the  tenant's  agent  to 
the  landlord'^s  agents ;  but  it  comes  to  this,  that  he  offers  to 
have  it  referred  to  any  person  of  authority,  whether  he  is 
entitled  to  take  that  waygoing  black  crop  or  not : — 

'  If  you  still  adhere  to  your  view  of  the  matter,  Mr  Miller  is  quite 
'  ready  to  have  the  same  settled  by  reference  to  any  person  of  autho- 
'  rity,  for  which  there  is  plenty  of  time,  and  to  whom  also  Mr  Miller 
'  is  willing  to  refer  the  sum  to  be  paid  him  for  ploughing,  &c* 

That  is  declined  by  the  landlord's  agents,  and  in  their 
letter  of  28th  February,  the  agents  say : — 

'  In  answer  to  your  letter  of  the  26th,  relative  to  Mr  Miller's 

*  claim  to  take  an  awaygoing  crop  of  potatoes,  beans,  &c,  frt>m 
'  the  farms  of  Oldhamstocks  Mains  and  Springfield,  we  have  to 

*  inform  you  that  Mr  Hunter  of  Thurston  declines  to  enter  into 

*  any  reference  on  the  subject,  as  he  considers  it  to  be  perfectly 
'  clear,  both  by  the  terms  of  the  lease  and  the  custom  of  the  dis- 

*  trict,  that  Mr  Miller  is  not  entitled  to  more  than  the  usual  grain 
'  crop  from  the  lands  in  this  year,  as  restricted  by  the  leas&- 

'  We  shall  therefore  immediately  take  the  necessary  steps  for 
'  bringing  the  matter  into  Court.' 

I  don't  need  to  read  the  other  letters.  It  was  noticed  by 
the  Solicitor-General  in  moving  for  the  rule  that  the  interdict 
was  granted  upon  a  minute  of  consent ;  and  that  is  so. 
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Your  Lordships  will  find  that  at  page  4  of  the  Appeal  Case.  ?^S!£°"*' 
The  position  of  the  matter  was  this : — ^The  note  of  suspension  ^  '^uw- 
was  presented,  interim  interdict  had  been  granted,  and  the 
landlord  had  taken  his  stand  that  he  would  not  allow  the 
tenant  to  take  100  acres  of  black  crop.  It  was  necessary  that 
someUiing  should  be  done  in  order  that  the  land  might  not 
lie  waste.  Either  the  tenant  should  be  allowed  to  take  a 
crop  on  his  finding  caution  to  the  landlord  in  case  it  was 
ultimately  found  that  he  was  not  entitled  to  the  crop  ;  or  the 
landlord,  or  his  incoming  tenant,  should  get  the  land,  finding 
caution  to  the  tenant  in  case  of  it  being  found  that  he  was 
wrong.  That  last  mode  was  adopted,  and  this  minute  was 
lodged  in  the  Bill-Chamber  consenting  to  interdict  being 

Ea£»ed,  in  order  that  the  agricultural  operations  should  not 
e  stopped  by  the  defender. — [Reads  Note  for  ReapoTtderUJ]  See  Appendix, 
And  caution  was  accordingly  found  in  terms  of  tne  note  o£^'-^ 
suspension. 

Lord  Jysticer-Clerk. — I  would  like  to  hear  the  words  of  the 
interlocutor  passing  the  note. 

Mr  Oifford. —  xoxa  Lordship  has  it  at  pace  71  of  the 
Appeal  Case.  —  [Reads  irUerlocutoT  of  Slst  April  1859.]  See  Appendix, 
Then  a  record  was  made  up  ;  the  tenant  was  excluded  firom  P*  ^ 
that  part  of  the  fiEurm,  and  the  question  of  right,  as  arranged 
by  the  parties,  was  tried  in  the  suspension  and  interdict. 

Lord  JusticerClerk. — Now,  what  was  the  question  of  right 
which  the  note  was  passed  to  try ! 

Mr  Oifford. — ^Whether  the  tenant  had,  or  had  not,  right  to 
take  a  waygoing  black  crop  off  100  acres.  No  doubt  he  puts 
his  right — 

Lord  Justice-Clerk. — You  restrict  your  claim  upon  record, 
but  the  note  was  passed  to  try  the  question  wnether  you 
were  entitled  to  take  a  waygoing  crop  from  the  whole  600 
acres? 

Mr  Giford. — No  doubt,  my  lord. 

Lord  Juetice-Olerk, — Now,  is  the  note  passed  to  try  that 
question  ? 

Mr  Oifford. — I  think  it  is  ;  it  was  quite  competent  to  try 
that  question. 

Lord  N eaves. — You  said  something  that  not  only  was  the 
interdict  granted,  but  that  you  gave  over  to  the  landlord  or 
incoming  tenant  the  lands  that  you  were  interdicted  from 
cultivating  ?    What  arrangement  was  made  about  that  ? 

Mr  Oifford. — There  is  nothing  about  that  here. 

Lord  Justice-Clerk. — ^The  effect  of  the  interdict  was  to 
hand  over  the  lands  to  the  landlord. 

Mr  Oifford.— '  And  the  landlord  did  what  he  pleased  with 
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Mr  oifford,  them  afterwards.  The  obiect  was  that  they  might  be  handed 
for  Pursuer,  ^y^j.^  j^  conformity  with  tne  landlord's  view,  tx)  the  incoming 
tenant.  It  was  sufficient  to  interdict  the  outgoing  tenant 
from  touching  these  lands,  or  from  taking  a  waygomg  crop 
from  them,  and  to  allow  the  landlord  to  give  them  to  the 
incoming  tenant,  which  he  accordingly  did.  He  would  have 
got  possession  of  them  himself  if  he  had  been  incoming  ten- 
ant, the  outgoing  tenant  being  prohibited  from  taking  a  way- 
going crop ;  but  as  it  was,  the  incoming  tenant  got  possession 
of  them.  Now,  upon  record,  the  question  was  raised,  and 
your  Lordships  will  find  it  very  taiilj  stated  by  the  suspender 
himself  in  statements  10  and  11,  page  9  of  the  Appeal  Case. 
The  landlord  says : — 


'  Aocording  to  the  fair  constructioii  of  the  respondent's  said 
lease,  and  to  the  general  practice  of  the  district,  the  respondent, 
as  outgoing  tenant,  is  not  entitled  to  take  a  waygoing  crop  dur- 
ing the  present  year  from  any  portion  of  the  said  farms  and 
lands,  excepting  only  from  such  parts  of  them  as,  in  the  proper 
course  of  rotation,  he  was  entitled  to  sow  down  with  a  white 
crop  of  wheat,  barley,  or  oats ;  and  he  was  bound  to  cede  pos- 
session at  the  term  of  Whitsunday  1859  to  the  suspender  and 
his  then  incoming  tenants  of  the  whole  remainder  of  the  said 
farms  and  lands  (along  with  the  houses  thereon)  partly  in  grass 
or  pasture,  and  partly  once  ploughed  for  fallow,  for  the  incom- 
ing tenants,  in  order  that  they  might  have  a  due  proportion  of 
the  said  fiums  under  summer  fallow,  and  in  turnip  crop  for  their 
cattle  and  sheep  during  the  ensuing  winter  of  1859-60. 
^  The  respondent,  however,  notwithstanding,  stated  it  to  be  his 
intention,  in  addition  to  a  white  crop  to  the  extent  of  at  least 
300  imperial  acres,  to  take  a  waygoing  black  crop  from  the  said 
&rms  during  the  present  year  to  the  extent  of  at  least  100 
imperial  acres,  to  consist  of  potatoes,  beans,  peas,  or  other  descrip- 
tions of  produce.  His  so  doing  would  have  been  not  only 
contrary  to  the  express  terms  and  the  fair  meaning  and  con- 
struction of  his  said  lease,  but  would  have  been  contrary  to  the 
general  practice  of  the  district  in  similar  cases.  It  would  also 
have  been  extremely  prejudicial  to  the  said  farms  with  refer- 
ence to  their  proper  and  beneficial  cultivation  and  management 
by  the  incoming  tenants  thereof,  and  so  would  have  been  to  the 
serious  loss,  injury,  and  damage  of  the  suspender  and  his  incom- 
ing tenants.  By  so  doing  the  respondent  would  further,  to  the 
extent  of  the  said  100  acres,  have  been  reaping  a  twenty-second 
year's  crop  from  the  said  farms  and  lands,  to  which  he  was  not 
entitled  under  and  in  terms  of  his  said  lease,  or  in  accordance 
with  the  practice  of  the  country  ;  and  the  land  from  which  that 
crop  was  taken  could  not  have  been  sown  down  with  grass  seeds 
by  the  suspender  or  his  incoming  tenants.* 
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Then  there  is  a  question  about  dung  also ;  and  in  the  fol-  Mr  Giflfopd, 
lowing  statement  (12)  he  sets  out  that  the  tenant  s  doing  so  iT«»«- 
would  have  been  a  departure  from  the  practice  and  rotation 
of  management  and  cropping  of  the  mrms.  And  so  the 
question  came  to  be  raisea,  whether,  either  under  the  lease,  or 
under  the  rules  of  good  husbandry  as  practised  in  the  district, 
or  in  conformity  with  the  practice  and  rotation  of  management 
and  cropping  during  the  subsistence  of  the  lease,  the  respon- 
dent in  the  suspension  was  entitled  to  take  these  100  acres  of 
black  crop  in  the  year  1859 — ^yes  or  no !  Now,  when  the  case 
came  to  depend  before  Lord  Ardmillan,  his  Lordship  Gist  re- 
mitted, after  hearing  parties  upontheclosed  record,  to  Mr  Hope, 
farmer,  Fenton  Bams,  to  report.  Your  Lordships  will  find 
the  terms  of  the  first  remit  on  page  72  of  the  Appeal  Case. 

Lord  Neavea. — ^Your  statement  (page  1 6)  is  that  you  are 
entitled  to  200  acres. 

Mr  Oifford,— 

*  In  terms  of  the  lease  the  respondent  was  entitled  to  retain 
'  possession  of  the  whole  of  the  land  of  the  said  farm,  except  the 
'  grass,  until  the  separation  of  the  crop  of  this  year  from  the 
'  ground ;  and  on  the  six-course  rotation  there  would  have  been 
*  about  500  acres,  of  which  the  respondent  was  thus  entitled  to 
'  retain  possession  for  a  crop,  being  in  addition  to  his  white 
'  com  crop,  200  acres  for  a  black  or  other  crop.  At  all  events, 
'  he  was  entitled  to  a  black  crop  to  the  extent  of  at  least  100 
'  imperial  acres  during  the  current  year,  over  and  aboye  his  white 
'  crop  of  300  imperial  acres  or  thereby.* 

And,  practically,  these  100  acres  came  to  be  the  real  point 
in  dispute  between  the  parties.  The  tenant  at  one  time 
thought  that  it  might  be  maintained  that  he  was  entitled  to 
a  waygoing  crop  from  the  whole  arable  portion  of  the  farm 
except  the  grass ;  but  that  was  not  insisted  on,  and  practi- 
cally the  whole  question  between  the  parties  came  to  be  as 
to  the  100  acres  of  black  crop. 

Lord  Cowom. — Look  at  the  respondent's  third  plea,  page  18. 

Lord  Justice-Clerk. — *  The  respondent  is  entitlea  under 
'  his  lease  to  retain  possession  of  the  whole  farms  in  question 
'  up  to  the  separation  of  this  year's  crop  from  the  ground, 
'  with  the  exception  only  of  tne  houses,  mill,  kiln,  yards, 
'  grass,  and  pasturage/ 

Mr  Clifford. — Yes,  that  is  quite  true ;  the  record  was  broad 
enough  to  raise  the  whole  questions ;  but  in  practice,  as  the 
litigation  went  on,  it  was  soon  seen  that  the  landlord  was 
not  entitled  to  the  grass  only,  but  also  to  the  fallow  break. 

Lord  Neavea, — You  say  you  are  entitled  to  two-sixths,  while 
your  extreme  right  was  that  you  are  only  entitled  to  one-sixth. 
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MrGiflbrd,       Mr  CUfford. — I  did  not  concede  that  upon  record,  but 

forPui.u«r.  ultimately  in  argument  I  did. 

Lord  Justice-Clerk, — I  understand  that  the  concession  was 
made  upon  that  point  before  the  Lord  Ordinary. 

Mr  Oifford, — ^That  was  the  first  opportunity  of  stating  the 
tenant's  right ;  and  I  refer  your  Lordship  to  your  own  opmion 
in  this  Court,  which  is  printed  for  convenience  at  the  end  of 
the  Appeal  Case,  page  11^.  Your  Lordship  notices  that  at 
the  foot  of  pa^e  114,  and  <][uotes  the  minute,  that  the  respon- 
dent was  willing,  to  avoid  dispute,  to  have  restricted  his 
daim  to  1 00  acres  ;  and  tlien  you  say : — 

'  To  this  alternative  the  tenant  very  soon  resorted,  and  he  has 
'  maintained  his  case  before  us  on  that  footing.     And  so  the 

*  question  has  come  to  be,  whether  the  waygoing  crop  which  the 
'  tenant  is  entitled  to  reap  is  a  waygoing  white  crop  from  one-half 
'  of  the  farm,  and  nothing  else,  or  whether  he  is  entitled,  in  addi- 

*  tion,  to  a  black  crop  from  one-sixth  of  the  &rm.' 

Now,  to  determine  that  question,  which  involved  various 
points, — the  construction  of  the  lease,  the  terms  of  the 
contract  between  the  parties,  the  rules  of  ^ood  hus- 
bandry, the  custom  of  the  district^  the  practice  of  the 
parties  themselves,  the  past  cropping  of  the  farm,  the 
system  of  management  and  rotation  which  had  been  adopted 
by  the  tenant — upon  all  these  points  the  parties  were  at 
issue,  and  for  their  ascertainment  the  Lord  Ordinary  made 
a  remit  to  Mr  Hope,  which  your  Lordship  has  at  page  72 — 
See  Appendix,  [Reods  vrUerlocvior  ofSlst  Jcmvxiry  1860.  J  Some  confusion 
p.  iii  arose  in  carrying  out  this  remit,  in  consequence  of  the  mode  in 

which  it  was  expressed.  The  terms  of  the  lease  were  thought 
to  be  in  some  degree  put  to  Mr  Hope  ;  and  that  was  a  sub- 

^'ect  of  comment  both  in  this  Court  and  in  the  House  of 
Liords.     Tour  Lordships  will  find  Mr  Hope's  first  report  at 
page  75  of  the  Appeal  Case. 

Z<yrd  N eaves, —  Up  to  the  date  of  that  interlocutor  of  3 1st 
January  1860  there  does  not  seem  to  have  been  any  oppor- 
tunity of  putting  your  restriction  on  record  ? 

Mr  Giford. — The  restriction  was  never  formally  put  upon 
record  at  all ;  it  was  first  defined  bv  Mr  Hope  s  first  report. 

Lord  Justice-Clerk, — I  suppose  that  it  was  after  Mr  Hope's 
first  report  tJiat  you  restricted  your  record  ? 
See  Appendix,      Mr  uiford. —  Y  OS. — [Reoda  Mr  Hope's  First  Beport.] 
p«  V-  Lord  Justice-Clerk, — That  is  the  year  following  ? 

Mr  Clifford, — Yes ;  the  year  after  the  year  that  is  in  dis- 

Eute.    It  was  the  year  1859  that  the  waygoing  crop  was  to 
e  taken  by  the  outgoing  tenant* 
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Lord  Justice-Clerk, — ^It  was  not  till  after  that,  that  you  Mr  Giffbrd, 
gave  up  your  daim  before  the  Lord  Ordinaiy.  You  ac-  ^°'^'^"«'- 
quie»cea  in  this  report  ? 

Mr  Oiford. — Surely,  my  lord,  if  anything  turned  upon 
the  tenant's  making  too  large  a  claim,  that  mieht  have  been  • 
something ;  but  nothing  turned  upon  that  at  alL  The  tenant 
has  been  all  along  willmg  to  take  the  100  acres,  and  in  the 
letters  I  have  read  he  only  asked  a  waygoing  black  crop  off 
]  00  acres.  It  was  only  the  refusal  of  his  right  to  that  that 
brought  him  into  Court,  and  he  said — ^  Well,  I  reserve  my 
'  full  rights  in  this  case/  But  although  they  ultimately  came 
to  what  he  said  in  his  letter — what  he  said  he  would,  for  the 
sake  of  peace,  agree  to  take — I  have  to  submit  to  your  Lord- 
ships that  it  does  not  make  any  difference  to  the  case,  in  the 
aspect  in  which  it  now  is,  that  on  record  we  maintained  a  some- 
what broader  plea.  He  has  been  imsuccessful  in  that,  but 
no  modification  of  expenses  was  given  against  the  tenant  in 
respect  of  having  maintained  too  hrge  a  claim. 

Lord  Justice-Clerk, — It  was  not  brought  under  our  notice. 

Mr  Clifford. — No ;  it  was  not  worth  wnile,  because  the  real 
point  in  dispute  was  that  which  was  started  by  the  corre- 
spondence— the  right  to  take  a  waygoing  black  crop  firom 
100  acres.  To  this  report  Mr  Hope  added  a  note,  in  which 
he  refers  to  some  correspondence  which  passed  at  the  time 
the  lease  was  granted.  He  says,  about  the  terms  of  the 
lease: — 

'  The  reporter  considerB  the  claTise  in  the  lease  in  regard  to 
cropping — *  In  particular,  never  to  have  more  than  one-half  of 

*  the  arable  land  in  white  crop  in  the  same  season,  nor  to  take 
'  two  white  crops  off  the  same  field,  without  a  green  or  a  black 

*  crop  intervening,  and  to  take  only  one  black  crop  (such  as  hay, 
'  beans,  peas,  potatoes,  and  the  like),  between  grass  and  grass* — 
as  admitting  only  of  one  interpretation,  videlicet,  that  the  six- 
course  shift  should  be  followed.  It  was  evidently  so  considered 
by  the  late  Mr  Hunter,  the  grantor  of  the  lease,  as  proved  by  his 
letter,  No.  18  of  process,  where  he  states  : — '  This  appears  to  me 
'  to  settle  what  quantity  of  everything  you  will  have.'  It  is  the 
rotation  followed  on  the  great  majority  of  farms  in  the  neigh- 
bourhood of  the  reporter,  and  under  which  the  fertility  of  the 
soil  is  not  only  maintained  but  increased.  In  the  present  case 
the  tenant  appears  to  have  grazed  more  and  cropped  less  than  he 
might  have  done  during  the  currency  of  his  lease  ;  but  there  is 
certainly  nothing  in  the  rules  of  good  husbandry  to  prevent  him 
leaving  the  farm  under  the  proportion  of  crops  proposed  by  him.* 

Now,  that  '  proportion  of  crops  proposed  by  him,'  refers 
to  the  tabular  statement  which  the  tenant  had  given  in, 
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Mr  Giffoid,  explainiiig  what  he  would  have  taken  if  he  had  not  been 
for  Punuer.  interdicted.  Your  Lordship  has  it  at  pages  106  and  107 ; 
and  the  last  column  is  the  only  column  to  which  any  attention 
need  be  paid.  In  that  last  column  it  is  stated  what  the 
black  crop  would  have  been  had  there  been  no  interdict. 
Your  Loraships  will  find  Closehead  Park,  No.  19,  is  the  first ; 
Backhill  Park,  No.  22,  and  so  on.  These  are  the  four  parks 
about  which  the  trial  happened.  The  tenant  said — '  These  are 
'  the  parks  from  which  I  was  to  take  potatoes,  being  exactly 
'  9  7  acres."  It  is  impossible  to  lay  the  mrm  out  in  exact  sixths, 
and  it  came  to  97  acres,  which  is  the  whole  proportion  claimed 
by  the  tenant  Now,  this  report  was  objected  to,  and  I  ask 
your  Lordships  to  look  at  the  objections,  for  this  reason,  that 
m  supporting  this  motion  it  has  been  very  strongly  stated 
that  Mr  Hope,  by  his  report,  misled  the  Court  Strong  state- 
ments were  made  to  that  effect,  and  that  the  report  was  con- 
trary to  &cty  and  that  had  the  circumstances  been  known  in 
which  it  was  ^ven,  it  would  not  have  been  followed  by  the 
judgment  mm  which  it  was  followed ;  and  I  think,  if  I  mis- 
take not,  that  the  chief  ground  upon  which  that  statement 
was  made  was  that  Mr  Hope  had  not  visited  the  &rm  at  the 
time  of  making  this  report  It  was  said  in  cross-examination 
that,  without  examining  the  {ieirm,  he  would  not  be  able  to 
tell  what  was  the  rotation  of  cropping  on  that  particular  farm 
that  was  best  fitted  for  it  And  tnat  was  so.  Now,  if  there  had 
been  any  objection  of  that  kind,  surely  it  was  the  part  of  Mr 
Hunter,  the  landlord,  to  object  to  the  report,  in  respect  that 
Mr  Hope  had  not  visited  the  farm,  and  had  not  inspected  it. 
Lord  Justice-Clerk, — Did  he  know  that  ? 
Mr  Oifford. — Well,  I  don't  know ;  he  was  never  asked 
to  visit  it  Your  Lordship  has  that  in  the  evidence  of 
Mr  Hope  himself,  in  a  passage  which  I  shall  read,  page 
21,  letter  B: — *  My  reports  express  what  is  my  present 
*•  opinion/  He  had  visited  the  farm  before  the  trial  with 
reference  to  the  evidence  he  was  to  give  in  the  case,  and 
he  adheres  to  the  reports  after  havinfi^  seen  the  fEtrm. — 
^  *  Before  I  made  my  reports  I  think  I  had  the  tabular  state- 
*  ments  of  cropping  submitted  to  me.'  Now,  that  is  the 
tabular  statements  both  of  the  landlord  and  tenant,  and  these 
are  admitted  to  be  correct  by  both  parties  ;  and  they  shew 
the  history  of  the  cropping  firom  the  beginning  of  the  lease  to 
the  end.  *  My  reports  were  intended  to  be  a  complete  answer 
'  to  remit.  I  diet  not  understand  the  remit  required  me  to 
'  visit  the  farm.  If  either  party  had  asked  me  to  go  to  farm, 
'  I  would  have  done  so.  It  did  not  occur  to  me  to  be  neces- 
'  sary.'    Now,  there  were  full  meetings  with  Mr  Hope,  full 
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communings,  and  some  debates,  both  by  agents  and  counsel,  Mr  Giffoni, 
yet,  from  beginning  to  end  of  these  proceedings,  he  never  ^^  P"™*""- 
was  asked  to  visit  the  farm.  Mr  Hunter  never  proposed  to 
Mr  Hope  to  visit  the  farm,  and  he,  as  well  as  Mr  Hope,  did 
not  think  it  was  necessary  to  do  so,  for  he  never  proposed  it, 
and  never  asked  Mr  Hope  to  do  so ;  and  your  Lordships  see 
that  Mr  Hope  says  if  eitner  partv  had  asked  him  to  go  to  the 
farm  he  would  have  gone.  He  had  before  him  the  terms  of 
the  lease  ;  he  had  beiore  him  the  tabular  view  of  the  cropping 
of  every  field  for  the  whole  twenty-one  years  of  the  lease,  so 
as  to  see  exactly  how  the  land  was  managed  from  beginning 
to  end  ;  he  haa  all  explanations  given  by  the  parties,  all  in- 
formation supplied  by  the  agents ;  and  he  had,  what  was  par- 
ticularly necessary,  an  intimate  knowledge  of  the  whole 
country  round  him,  to  enable  him  to  answer  the  questions 
put  to  him  by  the  Court ;  and  with  that  before  him  he  says 
that  he  did  not  consider  it  necessary  to  visit  the  land.  I 
submit  to  your  Lordships  that  it  was  not  necessarv,  and 
although  it  had  been  necessary  to  settle  the  course  of  crop- 
ping which  the  parties  had  stipulated  for  in  the  lease,  it  was 
not  necessary  to  visit  the  farm  for  the  shape  which  the  case 
iQtimately  took  ;  and  I  sl^all  shew  your  Lordships  that  the 
judgments,  both  of  your  Lordships  and  the  House  of  Lords, 
proceeded  upon  the  express  terms  of  the  lease,  apart  alto- 
gether from  the  specialty  of  the  report 

Lord  Jvstice-Clerk. — You  are  now  speaking  of  the  first 
report? 

Mr  Oiford, — Yes,  but  I  am  coming  to  the  second.  There 
is  no  objection  that  he  did  not  visit  the  farm,  or  had  not 
acquainted  himself  with  its  particular  nature  and  locality. 
Tha  objection  is  that  he  has  misread  the  lease,  and  taken 
into  view  a  letter  of  the  landlord's  to  the  tenant  written 
before  the  lease  was  granted,  and  that  it  proceeded  upon  an 
erroneous  footing  as  to  what  the  tenant  was  entitled  to  do  in 
the  last  year,  and  so  on.  Now,  that  report  of  Mr  Hope'^s 
was  followed  bv  the  judgment  of  the  Lord  Ordinary,  which 
your  Lordship  nas  at  page  72  of  the  Appeal  Cas 


*  Approves  of  the  report  by  Mr  Hope  :  Finds,  in  teiins  there- 
of, that  the  respondent  was  bound  to  hand  over  to  the  suspender 
on  removal  one-sixth  part  of  the  arable  land  on  the  farm  once 
ploughed  for  turnip  or  fallow  break :  Quoad  uUra,  repels  the 
reasons  of  suspension :  Recals  the  interdict  which  had  been 
granted  of  consent,  and  on  caution,  and  decerns  :  Finds  the  sus- 
pender liable  to  the  respondent  in  expenses.' 


Then  his  Lordship  adds  a  note  in  reference  to  the  grounds  p.  m. 


See  Appendix, 
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MrGiflTord  upon  which  he  had  pronounced  this  judgment.  Thatjudg- 
for  Pureuep.  jjjq^|.  ^^^  brought  Under  the  review  of  your  Lordships ;  and 
your  Lordships,  thinking  that  Mr  Hope  had  mixed  up  a 
little  the  terms  of  the  lease  with  his  renort,  made  a  new 
remit  to  him,  the  terms  of  which  your  Loroships  will  find  at 
page  74. 

'  Of  new,  and  before  answer,  and  reserving  said  objections,  and 
'  all  other  pleas  of  parties,  hinc  indet  remit  to  Mr  Hope  to  reoon- 

*  sider  the  subject  of  the  former  remit,  and  to  report  specially — 

*  First,  Whether,  under  the  lease  between  the  parties  prevent- 

*  ing  or  allowing  a  six-shift  rotation,  the  landlord*s  interests  would 
'  or  might  be  prejudicially  affected  by  the  tenant  following  a 

*  four-shift  or  five-shift  rotation  during  the  whole  years  of  the 
'  lease  till  the  last,  and  then  laying  out  and  dividing  the  farm  for 
'  the  last  crop  as  under  a  six- shift  rotation.' 

That  is  the  allegation  which  the  landlord  makes.  He 
said — You  followed  the  four-shift  or  the  five -shift — for  the 
scheme  of  cropping  is  not  very  distinctly  brought  under 
either  category — and  then  you  attempt  in  the  last  year  of  the 
lease  to  change  to  the  six-shift;  that  is  bad.  And  the 
question  put  to  Mr  Hope  was,  whether  the  landlord's  interests 
would  be  prejudicially  affected  by  his  doing  that— whether 
the  lease  prevents  on  the  one  hand,  or  allows  on  the  other, 
a  six-shift  rotation.    Then — 

'  Second,  Whether,  assuming  the  farm  under  this  lease  to  have 
'  been  cultivated  in  the  manner  exhibited  in  the  tabular  statement, 
'  No.  52  of  process,  the  landlord's  interests  have  been  or  may  be 
'  prejudiced  by  the  manner  in  which  the  land  has  been  divided 
'  and  cropped,  having  regard  specially  to  the  cropping  of  the  last 

*  year.' 

Now,  Mr  Hope  again  met  the  parties,  and  heard  them  by 
counsel ;  there  were  some  written  pleadings  and  then  there 
was  a  hearing  by  counsel  before  Mr  Hope,  and  the  result 
was  that  Mr  Hope  made  his  second  report,  which  your 
Lordship  has  at  page  77.    He  reports — 

'  First,  If  the  lease  prevents  a  six-shift  rotation,  the  landlord's 
'  interest  would  be  prejudicially  affected  by  the  f^rm  being  left 
'  under  that  course  of  cropping,  as,  at  the  Whitsunday  of  the 
'  tenant's  removal,  the  landlord  would  only  receive  and  enter  to 
'  100  acres  of  grass  and  100  acres  of  fallow  land,  while  under  a 
'  four-course  shift  he  would  be  entitled  to  150  acres  of  grass  and 
'  150  acres  of  fallow,  and  under  a  five  course-shift  to  2i0  acres 
'  of  grass  and  120  acres  of  fallow.     If  the  lease  allows  a  six-shift 
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*  rotation,  the   landlord's   interests  would  not  be  prejudicially    MrGiflbrd, 

*  affected  by  the  tenant  following  a  four-shift  or  five-shift  rota-   ^^  ?«»«•«•• 
'  tion  during  the  whole  years  of  the  lease  till  the  last,  and  then 

*  laying  out  and  dividing  the  farm  for  the  last  crop  as  under  a 
'  six-shift  rotation.' 

Lord  Juatice-Clerk. — Now,  that  is  the  point  which  was  so 
inconsistent  with  the  evidence  at  the  trial  and  his  report 

Mr  Clifford, — I  think  I  shall  shew  your  Lordships  that  his 
evidence  is  not  inconsistent  with  that.  He  says  the  land- 
lord's interest  would  not  have  been  prejudicially  affected  by 
the  tenant  following  a  four  or  five-shift  rotation  during  the 
whole  tenancy  except  the  last  year,  and  then  laying  out  and 
dividing  the  farm  for  the  last  crop  as  under  a  six-shift  rota- 
tion— that  is,  taking  a  black  waygoing  crop  from  100  acres 
or  thereby  of  the  farm.  Then,  in  answer  to  the  second  ques- 
tion of  the  remit  he  says — 

'  Assuming  the  farm  under  this  lease  to  have  been  cultivated 
'  in  the  manner  exhibited  in  the  tabular  statement,  No.  52  of 

*  process,  the  reporter  is  of  opinion  that  the  landlord's  interest  has 
'  not  been  prejudiced  by  the  manner  in  which  the  land  has  been 
'  divided  and  cropped  throughout  the  entire  lease  ;  and  in  par- 
'  ticular,  it  has  not  been  prejudiced  by  the  crop  taken  during  the 
'  last  year,  nor  would  it  have  been  by  that  which  was  proposed  to 

*  have  been  taken  by  Mr  Miller,  whether  judged  of  by  the  lease, 
'  the  rules  of  good  husbandry,  or  the  custom  of  the  country.' 

Now,  this  in  reality  is  the  same  thing,  because  the  alle- 

fation  of  the  landlord  was,  that,  in  point  of  fact,  the  farm  had 
een  cropped  during  the  whole  duration  of  the  lease  upon  the 
four  or  the  five-shift,  and  he  appealed  to  the  tabular  state- 
ment as  instructing  that  The  first  (question  answered  by  Mr 
Hope  is,  that  the  four  or  five-shift  might  have  been  followed 
by  the  tenant  during  the  whole  duration  of  the  lease  except 
the  last  year ;  and  then,  if  the  lease  allows  a  six-shift  rotation, 
the  landlord  won't  be  prejudiced  by  changing  to  that  in  the 
last  year.  Then,  putting  the  question  in  another  form,  but 
still  more  distinctly,  Mr  Hope  says — Assuming  die  farm  to 
be  cropped  as  this  tabular  statement  shews — for  it  shews  the 
cropping  of  every  field  in  eveiy  year — ^the  landlord  won't  be 
prejudiced  by  the  tenant  having  cultivated  the  land  so  for 
twenty  years,  and  then  taking  the  crop  which  he  proposes  to 
take  in  the  last  year  of  the  lease.  Now,  when  that  report 
came  to  be  given  in,  objections  were  lodged  to  it  also;  but 
the  landlord  makes  no  objection  to  the  report  as  proceeding 
from  a  person  who  was  not  qualified  to  judge,  or  who  had 
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Mr  Gifford,  not  qualified  himself,  by  doing  what  was  necessary,  to  report 
or  uTBuer.  ^^^  ^j^g  matter.  And  I  shaU  shew  your  Lordships  that  Mr 
•  Hope  was  quite  right  in  saying  that  it  was  not  necessary  that 
he  should  see  and  examine  the  farm,  because  the  rules  of  good 
husbandry  as  known  in  the  county  do  not  mean  any  particu- 
lar course  of  cropping  on  any  particular  farm ;  they  refer  in 
f general  terms  to  all  farms  m  similar  circumstances,  the 
ease  not  preventing,  and  not  to  the  nature  of  the  land  in  the 
different  districts  of  the  county. 

Lord  Justice-Clerk. — The  six-shift  is  quite  inapplicable  to 
land  all  over  the  county. 

Mr  Qifford, — That  I  shall  deal  with  afterwards;  but  if  the 
lease  prescribes  or  allows  a  six-shift  rotation,  then  it  is  not 
competent  to  inquire  whether  a  party  has  mistaken  the 
nature  of  a  farm — whether  he  has  erred  in  making  such  a 
baigain  with  his  tenant,  and  whether  he  ought  not  to  have 
tied  the  tenant  down  in  another  or  a  different  way. 

Lord  Justice-Clerk. — That  might  be  very  strong  if  the 
reporter  were  going  to  prevent  a  tenant  entering  into  a  six- 
shift  course  at  the  commencement  of  the  leasa 

Mr  Qifford. — I  rather  think  it  is  exactly  the  same. 

Lord  Jv^tice-Clerk — His  own  cultivation  of  the  farm  for 
twenty  years  has  shewn  that  the  six-course  shift  was  inap- 
plicable. 

Mr  G^^ord— That  was  a  question  of  law. 

Lord  Justice-Clerk. — That  was  a  question  of  judmient 

Mr  Qifford. — If  the  tenant,  by  the  terms  of  nis  lease,  was 
entitled  to  cultivate  if  throughout  upon  a  six  course  shift, 
then  he  was  entitled  to  leave  it  under  that  shift  at  the  end. 

Lord  Justice-Clerk. — Provided  that  in  laying  it  out  and 
dividing  it  in  that  wa^,  it  was  not  prejudicial  to  the  land.  ' 

Mr  Qifford. — Precisely;  but  what  cioes  that  mean  ?  Whe- 
ther it  would  have  been  more  prejudicial  to  the  landlord's 
interest  to  lay  it  out  in  the  last  year  of  the  lease  than  it  would 
have  been  if  the  tenant  had  followed  a  six-course  shift  during 
the  whole  of  the  leasa  ,  The  question  was  not  this — ^whether  a 
six-course  shift  is  or  is  not  suitable  to  the  land ;  that  is  not 
the  (question ;  but  whether,  if  the  lease  allows,  it  will  be  pre* 
judicial  to  the  landlord  to  alter  or  change  the  shift  from 
a  four  or  five  to  a  six-shift  in  the  last  year.  I  hope  I 
shall  shew  your  Lordships  that  Mr  Hope  says  it  was  more 
fiftvourable  to  the  landlora  if  the  tenant  waited  tiU  the  last 
year  before  changing,  and  that  tenants  in  general  are  in 
the  habit  of  mating  the  change  too  soon,  for  nothing  is 
more  general  than  that,  when  a  tenant  is  expressly  tied 
down  to  a  particular  course  of  cropping,  to  cultivate  the  land 
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in  a  more  favourable  form  than  under  that  course.  So  MrGiflfbrd, 
land  cultivated  under  a  six-course  shift  of  husbandry  does  ^  P^^n'^"'. 
not  mean  that  the  tenant  shall  take  the  six-course  and  no 
oUier.  He  may  take  a  more  &vourable  course ;  and  instead 
of  taking  a  full  half  every  year  in  white  crop,  he  may  have 
the  land  lying  more  in  grass ;  and  the  landlord  would  not  be 
entitled  to  say — *  I  have  bound  you  to  take  a  six-course  shift;, 
'  and  I  shall  insist  on  your  adhering  to  it.'  The  answer  to 
that  would  be,  that  this  is  the  limit  of  the  tenant's  right ;  he 
is  not  to  take  a  more  scourging  system  of  cropping.  But 
then,  when  a  tenant  who  had,  during  the  earlier  years  of  his 
lease,  followed  a  more  favourable  course  for  the  landlord 
than  the  lease  allows,  changes  in  the  closing  year,  and  takes 
the  full  measure  of  his  rights,  the  landlord  cannot  say  that 
that  is  prohibited  by  the  lease ;  and  that  although  the  lease 
would  have  allowed  you  to  do  that  throughout  your  lease,  it 
will  not  allow  you  to  do  it  at  the  end,  and  Uiat  it  will  be  worse 
for  the  landlord  at  the  end  of  the  lease  to  make  the  change 
than  it  would  have  been  if  the  terms  had  been  resorted  to 
throughout.  And  that  point  accordingly  is  dealt  with  by  Mr 
Hope ;  but  that  point  does  not  reqmre  a  visit  to  the  rarm. 
Any  skilled  agriculturist,  looking  to  the  cropping,  would  sav 
at  once  it  will  be  prejudicial,  or  it  will  not  be  prejudicial.  * 
And,  accordingly,  here  the  parties  joined  issue,  ana  never  one 
of  them  asks  him  to  go  and  visit  the  farm.  I  don't  think  your 
Lordships  will  take  it  off  Mr  Hunter^s  hands,  his  saying — 
^  I  did  not  know,  when  Mr  Hope  made  this  report,  that  he 
'  proceeded  without  visiting  the  farm.  I  thought  that  he  had 
'  done  so.'  He  does  not  say  that;  he  was  not  put  into  Uie  box 
to  say  that  that  was  his  understanding.  Mr  Hope  was  not 
going  to  visit  the  farm  without  telling  either  party  he  was  to 
go  ;  ne  never  was'  called  upon  to  go.  He  made  his  reports, 
and  thought  he  was  entitled  to  do  so,  from  the  whole  informa- 
tion furnished  by  the  parties  and  from  his  own  information. 
And  accordingly,  in  the  objections  to  the  second  report,  there 
is  no  objection  that  he  has  not  gone  to  inspect  the  land ;  and 
I  think  that  it  will  be  found  that,  in  the  cross-examination  of 
Mr  Hope,  it  is  not  that  circumstance  alone  which  is  founded 
upon  as  disqualifying  or  displacing  Mr  Hope's  report^  but 
the  objection  is,  according  to  the  strong  expression  which 
was  used,  diat  he  had  misled  the  Court 

Now  then,  the  second  report  was  followed  by  the  judgment 
of  the  Court,  of  80th  May  1862,  page  74.  So  that  yourliord- 
ships  recalled  the  interdict — gave  me  landlord  the  turnip  or 
fallow  breaks,  which  had  never  been  disputed  really  or  in 
sul>stance,  and  negatived  the  landlord's  right  to  the  other 

2d 


402 

Mr  Gifford,  sixth  of  the  &rm,  as  well  as  to  the  white  crop,  which  also  Had 
for  Pursuer.  ^^^  admitted  throughout ;  and  the  result  was,  that  the 
tenant  was,  by  this  final  judgment  in  this  Court,  found 
entitled  to  a  waygoing  black  crop  from  one-sixth  of  the  lands. 
Now,  this  judgment  proceeded,  I  think  I  am  entitled  to  say, 
fiilly  as  much  upon  tne  terms  of  the  lease  construed  by  your 
Lordships,  as  upon  any  question  of  good  or  bad  husbandry. 
For  convenience,  the  opinions  of  the  Judges  of  this  Division 
are  printed  in  the  Appendix  to  the.Appeal  Case.  I  refer 
your  Lordships  to  one  or  two  passages  as  shewing  the  grounds 
upon  which  your  Lordships  proceeded  in  pronouncing  this 
judgment.    At  page  116,  your  Lordship  in  the  chair  says : — 

'  That  qiiestioD  is  to  be  solved  by  consideration,  in  the  first  place, 
'  of  the  lease,  as  a  matter  of  construction  for  the  Court.  But  the 
'  Court  have  thought  it  right  to  take  the  aid  of  a  practical  man 
'  in  order  to  ascertain  the  general  practice  of  the  district,  and  the 
'  rules  of  good  husbandry,  as  applicable  to  this  question,  because 
'  the  landlord  relies  not  only  on  the  clauses  of  the  lease,  but  on  the 

*  rules  of  good  husbandry  also  in  combination  with  the  provisions 

*  of  the  lease  ;  and  accordingly,  first  the  Lord  Ordinary,  and  after- 
'  wards  the  Court,  remitted  to  Mr  Hope  to  report  on  these  matters.* 

Then  the  cropping  clause  of  the  lease  is  quoted,  and  at 
letter  E  your  Lordship  says : — 

'  Now,  I  confess  that  1  have  the  greatest  difficulty  in  reading  this 
'  clause  without  arriving  at  the  conclusion  that  the  course  of  hns- 

*  bandry  contemplated  by  the  parties  (1  do  not  say  the  only  course 

<  permitted  by  the  lease,  but  the  course  that  the  parties  had  in  view) 
'  was  a  six-idiifl  course.       For  let  us  consider  what  a  six-shift 

<  rotation  is ;  and  in  doing  so,  1  am  not  departing  from  the  rule 

*  which  I  prescribed  to  myself  at  the  outset,*of  abstaining  from 
'  agricultural  theories,  for  this  is  a  point  on  which  both  parties  are 
'  agreed.  You  break  up  the  lea  or  old  grass  and  take  off  a  white 
'  crop;  let  that  be  called  the  first  year,  for  it  does  not  signify 

*  whidi  year  of  the  rotation  you  call  the  first.  In  the  second  year 
'  you  have  necessarily  either  a  green  or  a  black  crop ;  in  the  third 

<  year  you  have  a  white  crop;  in  the  fourth  a  green  or  a  black 
'  crop ;  in  the  fifth  a  white,  and  grass  seeds  sown  with  the  white 
'  crop,  which  in  the  sixth  year  become  grass. 

*  It  is  plainly  contemplated  by  the  cropping  clause  that  the 
'  tenant  shall  have  both  green  and  black  crops  on  th%  farm  ;  and 
'  he  is  expressly  prohibited  from  having  two  black  crops  between 
'  grass  and  grass.  But  how  could  he  have  two  black  crops  be* 
'  tween  grass  and  grass,  except  in  a  six-shift  rotation  1  The  thing 
'  would  have  been  impossible  ;  there  would  have  been  no  room  for 

<  them.     This  prohibition,  therefoFSyO^  applicable  only  to  a  six* 
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*  ahifl  rotation ;  but  in  reference  to  «uch  a  rotation,  the  prohibition    Mr  Oifford, 

*  is  extremely  important,  because  nothing  could  be  more  scourging        Pa«uer. 
'  than!  to  have  two  black  crops  in  a  six-shift  rotation,  and  no  in- 

'  teryening  green  or  grass  crop.     This  provision,  then,  is  valuable 

*  only  in  a  six- shift  rotation ;  in  that  i*otation  it  is  indispensably 
'  necessary,  and  therefore  T  conclude  that  the  course  which  was 
'  mainly  in  contemplation  of  the  parties  when  they  were  adjusting 
'  the  terms  of  this  lease  was  a  six-shift  rotation.' 

Then  the  question  abont  the  change  is  next  dealt  with  by 
your  Lordship  :— 

^  Suppose  the  tenant,  after  entry,  had  gradually  brought  the 
land  into  such  a  condition  as  to  a(hnit  of  a  six-shift  rotation,  and 
had  pursued  that  rotation  during  the  greater  part  of  the  lease, 
can  it  be  contended  that  he  woidd  not  have  been  entitled  to 
leave  the  land  at  the  end  of  the  lease  in  the  condition  of  land 
under  a  six-shift  rotation  ?  That  is  too  clear  for  dispute.  Ajid 
what  in  that  case  would  have  been  the  condition  of  the  land  1 
One-half  of  the  farm  would  have  been  in  white  crop,  and  of  the 
remainder,  one-third  would  have  been  in  grass,  and  two-thirds 
in  black  and  green  together.  If  the  tenant  availed  himself  of 
the  provision  which  entitled  him  to  have  one  black  crop  between 
grass  and  grass,  one  sixth  of  the  whole  farm  would  have  been  in 
black  crop,  and  one-sixth  in  green.  It  could  not  have  been 
otherwise,  if  the  tenant  had  availed  himself  of  the  six-shift 
rotation  to  his  own  best  advantage.  This  conclusion  is  sup- 
ported by  Mr  Hope*s  report,  for  he  says  that  if  the  farm  were 
cultivated  according  to  die  six-ahifb  rotation,  the  landlord  would 
enter  at  the  Whitsunday  when  the  tenant  removed  to  100  acres 
of  grass  and  to  100  acres  of  fallow  land  only. 

*  If,  then,  we  look  at  this  lease  in  connection  with  the  informa- 
tion supplied  by  Mr  Hope  as  to  the  practice  of  the  district, 
there  cannot  be  the  smallest  doubt,  without  going  further  than 
the  general  cropping  clause^  that  the  demand  which  the  tenant 
now  nuikes  is  authorised  by  the  lease.* 

Then  your  Lordship  deals  with  the  question  about  a 
change  in  the  last  year,  at  the  top  of  page  118: — 


*  It  was  contended  that  although  the  tenant  might  have  been 
entitled  to  claim  right  to  leave  the  farm  in  such  a  condition, 
if  he  had  cultivated  it  according  to  a  six-shift  rotation  through- 
out, he  was  not  entitled,  toward  the  end  of  his  lease,  to  give 
up  the  course  of  rotation  he  had  previously  adopted,  and  to  put 
his  farm  in  the  six-shift  course  so  as  to  hand  it  to  the  incoming 
tenant  as  under  the  six-shift  course,  while  he  himself  had  not  so 
cultivated  the  farm.  And  no  doubt,  if  the  landlord's  interests 
had  been  prejudiced  by  the  tenant  having  abstained  from  using 
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Mr  Gifford, 
for  Punuer. 


'  the  cdx-shifl  rotation  during  the  oonrBe  of  his  lease,  there  might 

*  have  been  considerable  force  in  that  argument ;  and  therefore 
'  we  put  questions  to  Mr  Hope  in  reference  to  that  matter,  and 
'  Mr  Hope  has  replied  that  the  landlord's  interests  have  not  been 
'  prejudiced,  because,  he  tells  us,  that  during  all  the  years  of  the 
'  lease,  the  land  has  been  in  grass  to  a  greater  extent  than  if  tibe 
'  farm  had  been  cultivated  according  to  the  six-shifb  rotation,  so 
'  that  the  land  has  been  taking  benefit  instead  of  receiving  injury 

*  from  the  course  of  husbandry  that  was  adopted  during  the  pre- 
'  vious  years  of  the  lease  ;  and  therefore  the  tenant,  in  resorting 
'  to  the  six-shift  course  in  the  last  year  only,  has  not  been  exceed- 
'  ing  the  powers  conferred  on  him  by  the  lease,  but  doing  some* 
'  thing  within  these  powers.* 

Then  your  Lordship  deals  with  other  questions,  which  I 
don't  think  it  necessary  to  go  into  here — ^about  dung,  and 
about  taking  a  twenty-second  year's  crop,  and  so  on. 
Now,  the  opinions  of  the  other  judges  I  think  substantially 
concur.  All  of  your  Lordships  proceeded  upon  the  ground 
of  the  lease  as  the  contract  oetween  the  parties  ;  and 
although  explanation  was  got  from  Mr  Hope  which  en* 
abled  your  Lordships  to  construe  that  lease,  and  although 
information  was  got  from  Mr  Hope  negativing  the  aver- 
ments of  the  lanmord  that  the  conduct  of  the  tenant  had 
been  prejudicial  to  his  interests  in  the  particular  wa^  in 
which  the  farm  had  been  cropped  and  managed,  still  it 
was  the  lease  which  was  appealed  to,  and  the  lease  was  the 
ground  upon  which  the  judgment  ultimately  proceeded 

Lord  Justtce-Glerh — -Loc^  at  Lord  Cowan's  opinion^  in  the 
middle  of  page  125. 

Mr  (?t^Gt.— (Reads] 


'  The  second  point  in  the  case  regards  the  efiect  of  the  alteration 
on  the  system  of  cropping,  which  the  tenant  had  made  at  the 
end  of  his  lease.  Although  it  was  within  the  power  of  the  tenant 
to  cultivate  the  farm  according  to  the  six-shifb  rotation  throughout 
the  whole  of  his  lease,  still  it  might  have  been  that  the  adoption 
of  it  for  the  first  time  at  the  end  of  the  lease  was  injtirious  to  the 
landlord,  and  contrary  to  the  rules  of  good  husbandry.  This  was 
for  inquiry,  and  on  that  subject  we  have  had  a  report  fr^m  an 
eminent  practical  agriculturist,  Mr  Hope.  I  hold  that  his  report 
is  binding  on  the  parties^  and  that  we  cannot  go  back  on  the 
questions  of  fact  remitted  to  and  reported  on  by  him.  The 
remit  was  made  by  the  Lord  Ordinary  in  the  exercise  of  his  own 
judgment;  and,  as  appears  from  the  note  to  the  interlocutor, 
with  the  concurrence  of  the  parties.  We  cannot  go  back  on  the 
matter  of  fact  thus  determined.  But  Mr  Hope,  in  his  first  re- 
port, reported  that  the  lease  allowed  a  six-shifb  rotation,  and  that 
the  tenant  had  done  nothing  inconsistent  with  the  rules  of  good 
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husbandry  ;  and  the  Lord  Ordinary  pronounced  the  interlocutor  Mr  Gifford, 
now  before  us  confirniing  that  report,  and  deciding  against  the  '"*'  Fuwuer. 
huidlord,  when  the  cause  came  before  us  on  the  reclaiming  note. 
But  it  was  argued  to  us  that  Mr  Hope  had  exceeded  his  powers 
and  had  cons^ued  the  lease,  which  was  solely  a  matter  for  the 
Court.  This,  it  was  alleged,  had  influenced  the  report,  although 
it  had  not  been  judicially  fixed  that  the  lease  was  to  be  so  con- 
strued. Before  determining  the  construction,  we  thought  it 
right  to  have  Mr  Hope's  report  on  certain  further  points,  sup- 
posing the  lease  to  admit  of  the  construction  which  Mr  Hope 
had  given  to  its  terms.  And  Mr  Hope's  second  report  has  now 
conclusively  settled  that,  assuming  the  tenant  had  right  to  culti- 
vate the  farm  according  to  the  six-shifb  rotation,  he  has  not 
injured  the  landlord's  interest  by  not  following  that  course  during 
the  greater  part  of  his  lease,  and  adopting  it  at  the  end  of  it. 
Thus,  on  the  one  hand,  we  hold  the  lease  permitted  the  six-shift 
rotation,  and,  on  the  other  hand,  the  proceedings  of  the  tenant 
have  not  prejudiced  the  landlord  j  and  this  being  so,  does  any- 
thing more  remain  for  decision  1  Is  it  necessary^  having  these 
points  fixed,  to  inquire  into  the  averments  in  the  four  articles  of 
the  landlord's  condescendence,  which  he  desires  to  have  remitted 
to  probation  ?  I  think  not  These  averments,  in  all  material 
respects,  either  proceed  on  a  construction  of  the  lease  difiTerent 
from  that  to  which  we  have  given  our  sanction,  or  they  refer 
to  the  effect  of  the  tenant's  proceedings  on  the  landlord's 
interests,  as  to  which  there  has  been  the  judicial  remit  to  Mr 
Hope,  and  his  report  finally  settling  these  matters  of  fact.' 

Now,  this  judgment  was  carried  to  appeal,  and  was  very 
fully  argued  in  tne  House  of  Lords,  and  tne  view  taken  in  the 
House  of  Lords  was  substantially  the  same. 

Lord  Justice-Clerk — ^I  don't  know  exactly  what  the  nature 
of  your  observations  may  be  about  the  parties  knowing  that 
Mr  Hope  had  not  visited  the  farm ;  but  I  must  say  for  my- 
self, that  if  I  had  known,  when  we  gave  our  judgment,  that 
Mr  Hope  had  never  seen  that  &rm,  I  would  not  have  pro- 
ceeded upon  this  report,  because  what  I  wanted  to  know  was 
this — Whether,  on  that  fiurm,  the  adoption  of  a  six-course 
rotation  for  the  first  time  in  the  last  year  of  the  lease  was  or 
was  not  contrary  to  the  rules  of  good  husbandry. 

Mr  Clifford. — Well,  Mr  Hope  thought  that  he  could  give 
timt  answer,  and  I  think  I  am  well-founded  in  my  observa- 
tions that  your  Lordships  will  not  take  it  off  this  partes 
hands  to  say  so ;  for  I  am  going  to  shew  your  Lordships 
that  it  was  not  made  a  ^und  of  complaint  in  the  House 
of  Lords.  It  is  noticed  m  the  Appeal  Case  ;  but  it  is  not 
made  part  of  the  complaint,  ana  is  not  noticed  in  the 
judgment. 
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Mp  Gifford,  Lord  JVeavea-^  (Quoting  from  Appeal  Case,  page  21). — *  The 
OP  Puwuer.  <  appellant  relied  upon  Mr  Hope  s,  at  all  events,  visiting 
'  and  carefully  inspecting,  not  only  the  hrms  themselves/ 
&c. 

Mr  Oiford, — I  am  aware  that  that  is  said  in  the  Appeal 
Case  for  the  first  time,  but  it  was  not  made  a  ground  of 
attacking  Mr  Hope's  report ;  at  least  not  so  far  as  I  can 
judge  from  the  terms  of  the  opinions  in  the  House  of 
Loras. 

Lord  Covxi/a, — ^The  Question  was  how  far  the  interest  of  the 
landlord  was  prejudicea  by  the  adoption  of  a  six-shift  in  the 
last  year  of  the  lease.  Now,  if  the  mim  is  a  peculiar  kind  of 
£ftrm,  it  is  all-important  that  practically  Mr  Hope  should  tell 
us,  idler  seeing  the  land,  whether  it  was  injurious  or  not. 
At  least  that  strikes  me,  and  nothing  shews  that  we  under- 
stood anything  else  than  that  he  was  dealing  with  the  matter 
as  an  agriculturist  and  a  practical  man. 

Lord  Justice-Clerk, — You  see  the  case  of  the  other  party 
in  this  question  seems  to  me  to  be  this :  If  Mr  Hope  had 
visited  the  farm,  and  seen  that  the  soil  was  clearly  so  ill 
adapted  for  a  six-shift  rotation  that  no  tenant  in  his  senses 
would  have  worked  a  twenty-one  years'  lease  upon  this  rota- 
tion, he  would  probably  have  reported  thus : — Tne  tenant  has 
shewn  by  his  practice  under  the  lease,  that  although  the  lease 
does  permit  a  six-shift  rotation,  it  is  quite  unsuited  to  the 
soil,  and  he  uniformly  declined  it ;  to  retain,  therefore,  the 
100  acres  for  a  black  crop  in  the  last  year,  upon  the  pretence 
that  he  was  going  for  the  first  time  to  adopt  the  six-shift,  is 
against  the  rules  of  good  husbandry,  and  certainly  prejudicial 
to  the  interests  of  the  landlord,  upon  the  assumption  that 
the  £Etrm  had  been  all  along  kept  in  a  four  or  five-shift 
course. 

Lord  Neavee. — ^It  occurs  to  me  that  Mr  Hope's  report  had 
been  acted  upon,  and  is  made  matter  of  complaint  as  regards 
the  judgment  in  the  other  cause;  but  unless  you  maintain 
that  the  judgment  in  the  other  case  is  conclusive  of  wrong- 
fulness on  the  part  of  the  suspender,  so  as  to  subject  him  in 
damages  to  the  full  amount,  nis  position  may  be  this  : — ^No 
man  tnat  ever  saw  the  land  could  have  reported  as  Mr  Hope 
did.  I  was  therefore  in  bona  fide  ;  and  though  it  has  gone 
against  me  in  these  circumstances,  it  is  not  oondusive  against 
my  bona  fides  or  my  probabiUs  cauaa^  for  no  man  who  ever 
saw  it  would  have  reported  in  that  way. 

Mr  Qyffbrd. — I  qmte  understand  that,  and  I  may  meet  it 
thus :  That  the  parties  were  satisfied  that  Mr  Hope  bad  done 
everything  he  needed  to  do.    It  is  out  of  the  question  to  say 
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that  Mr  Hope  would  not  have  gone  if  he  had  been  asked  ;  Mr  Gifford, 
it  is  not  in  the  mouth  of  the  landlord  to  say  so,  and  the  *^  P«"«er- 
Solicitor-General  did  not  say  so.  I  think  the  landlord  knew 
that  he  had  not  visited  the  farm ;  he  took  his  chance  of 
getting  his  report,  and  now,  when  the  case  has  eone  a^inst 
him,  he  endeavours  to  upset  the  report,  not  in  tne  action  in 
which  it  was  made,  but  in  a  subsequent  action,  by  saying—*  If 

*  I  had  known  it,  there  would  have  been  no  such  judg- 

*  ment/  . 

Lord  Justice- Clerk. — Just  tell  us  this:  When  this  note 
of  suspension  was  {)assed,  and  interim  interdict  granted  for 
the  purpose  of  trying  the  question,  of  course  tne  effect  of 
that  was  that  you  were  prevented  from  getting  a  crop  ;  if  the 
case  is  decided  in  your  favour  in  the  end,  and  the  interdict 
recalled,  do  you  say  that  the  necessary  consequence  of  that  is, 
that  you  must  get  the  value  of  that  crop  from  the  lands  ? 

Mr  Qifford, — Yes ;  I  am  going  to  maintain  that. 

Lord  JuatiGe-Olerk. — Wefl,  I  hope  you  are  going  to  give 
us  some  authorities  for  that,  as  it  is  exceedingly  important. 
And  if  you  are  not  to  carrv  out  your  contention  so  far  as 
that,  I  shall  wish  to  know  what  amount  and  kind  of  wrong- 
fulness you  understand  to  be  meant  by  the  terms  of  this 
issue. 

Mr  Giford, — Of  course  I  am  laying  the  foundation  just 
now.  I  was  going  to  point  out  to  your  Lordships  how  the 
case  was  dealt  with  by  the  House  of  Lords.  The  report  of 
the  case  is  in  4  Macqueen,  page  560.  The  whole  case 
went  up,  and  the  respondent's  counsel  were  not  called  on  in 
the  House  of  Lords.    The  Lord  Chancellor  says : — 

<  r  trust  that  your  Lordships  will  be  of  opinion  with  me  that 
'  this  is  a  case  upon  which  no  doubt,  or  at  all  events,  if  any,  very 
'  little  reasonable  doubt,  can  be  entertained.  The  first  question 
'  arises  upon  the  construction  to  be  given  to  the  lease  under  which 

*  600  acres  of  land  were  held  by  the  respondent  in  the  county  of 

*  Haddington.     And  if  the  matter  cannot  be  determined  by  the 

*  construction  of  the  lease,  the  second  question  is  what  the  course 

'  of  husbandry,  as  recognised  in  the  county  of  Haddington,  will  * 

• '  require,  this  second  inquiry  being  perfectly  legitimate,  because 
'  the  obligation  of  the  tenant  is  expressed  by  the  leaae  as  being  to 
'  farm  according  to  the  rules  of  good  husbandry  established  and 

*  practised  in  that  county. 

'  Now,  on  the  face  of  the  lease,  there  is  a  clear  right  conceded  to 

*  the  tenant  to  keep  one-half  of  the  farm  alwa3r8  in  cereal  or  corn 
'  crops  ;  and  as  to  the  rest  of  the  farm,  there  is  no  definite  rule 

*  given  with  respect  to  the  keeping  of  any  quantity  in  certain 
<  cropa      There  is  a  rule  given  with  respect  to  the  rotation  of 
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Mr  Gifford,    <  crops  ;  but  with  respect  to  the  crops  that  may  be  put  upon  the 
for  Fumier.    «  fj^rm  as  to  the  rezoaining  moiety,  the  lease  leaves  a  wide  range, 

'  comprehending  black  crops  and  grass,  or  what  we  call  in  England 

'  seeds  and  turnips.* 

Lord  Justice-Olerk. — Does  he  mean  that  turnips  are  a 
black  crop  ? 

Mr  Qifford, — ^I  don't  think  so,  my  lord ;  seeds  are  black 
crop,  and  turnips  green. 

t(yrd  Jvstice-Chrk. — No ;  seeds  mean  grass. 

Mr  Oifford. — He  says : — 

'  Then  according  to  the  usual  course  of  husbandry  an  equal  part 
'  of  the  residue  or  remaining  moiety  of  the  farm  might  be  put,  fol- 

*  lowing  the  order  of  rotation,  eveiy  year,  part  in  black  crop,  part 
'  in  seeds  or  gra&s,  and  part  in  turnips.  There  is  nothing,  I  think, 
'  upon  the  hce  of  the  lease  to  prohibit  the  tenant  dividing  the 
'  remaining  moiety  of  the  600  acres  into  crops  of  those  three 
'  several  descriptions. 

'  It  is  admitted  by  the  counsel  for  the  appellant  that  this  might 
'  be  done  during  every  one  of  the  twenty-one  years  of  the  lease 

*  except  the  last  or  outgoing  year.    And  it  is  therefore  incumbent 

*  upon  the  appellant  to  shew  clearly  that  from  the  terms  of  the 
'  lease  that  which  might  lawfully  have  been  done  during  every 

*  year  of  the  term  but  the  last,  is  clearly  prohibited  during  the 

*  last  year.' 

And  the  Lord  Chancellor  then  proceeds  to  criticise  so  as 
to  shew  what  he  could  not  have,  lor  the  appellant  admitted 
that  it  might  be  done  throughout  the  lease,  but  was  not  to 
be  done  in  the  last  year  by  reason  of  that  course  not  having 
been  followed  during  the  course  of  the  leasa  Then  at  the 
foot  of  page  665  he  says : — 

*  The  proposition  of  the  appellant  would  exclude  entirely  the 

*  right  of  dedicating  any  portion  of  the  land  whatever  to  b]ack  crop 

*  during  the  last  year  of  the  lease ;  and  it  would  make  the  prohibi- 
'  tion  contained  in  those  words  '  turnip  or  fallow  breaks '  extend  to 
<  the  whole  remaining  moiety  of  the  land.    I  think  it  is  impoatdble 

*  to  come  to  the  conclusion  that  that  prohibition  is  warranted  by 
'  the  language  of  the  lease. 

*  But  then  supposing  those  words  in  the  lease  to  be  ambiguous, 
'  if  we  go  to  the  other  obligation  for  the  purpose  of  interpreting 
'  an  indefinite,  or  imperfect,  or  ambiguous  clause,  namely,  to  see 
'  what  is  the  course  of  husbandry  according  to  the  custom  of  the 
'  country,  we  find  that  that  has  been  ascertained  beyond  all  con- 
'  troversy.  Certainly,  it  was  perfectly  competent  to  the  Lord 
'  Ordinary  and  to  the  Judges  below  to  remit  an  inquiry  to  a 

*  gentleman  conversant  with  the  matter  in  order  to  ascertain  what 
'  the  course  of  good  husbandry  requires.* 
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Then  his  Lordship  says  there  is  not  so  much  skill  shewn  f^^^^ 
in  drawing  up  orders  in  the  Courts  of  Scotland  as  there    ^ 
might  be. 

*  The  order  made  in  this  case  certainly  is  drawn  up  in  a  form 
that  would  appear  to  refer  to  Mr  Hope  not  only  the  question 
as  to  what  was  required  by  the  course  of  good  husbandry  as 
practised  in  the  coiintry  (which  was  the  proper  subject  of  in- 
quiry),  but  also  to  refer  to  him  the  question  of  the  eonstruction 
of  the  lease.  But  I  think  that  that  particular  part  of  the 
reference  may  be  disregarded  and  set  aside,  and  that  it  may  be 
taken  as  if  the  reference  were  made  to  an  expert  for  the  purpose 
only  of  ascertaining  what  the  course  of  good  husbandry  in 
Haddingtonshire  required.  The  finding  of  the  gentleman  to  whom 
this  reference  was  made  was,  that  the  rules  of  good  husbandry 
as  estabUshed  in  the  county  of  Haddington  would  admit  of  100 
acres,  that  is,  one-sixth  part  of  the  lands  in  question,  being 
devoted  by  the  tenant  to  black  crop  during  the  last  year  of  the 
term. 

'  Therefore,  upon  both  of  the  points  which  arise  in  this  case, 
namely,  the  special  one  as  to  the  construction  to  be  put  upon 
the  words  of  the  lease,  and  the  general  one  as  to  what  is  required 
by  the  course  of  good  husbandry  in  the  country,  my  view  of  the 
obligation  of  the  tenant  is  in  perfect  conformity  with  the  inter- 
pretation of  the  Court  below,  which  warranted  the  tenant  in 
devoting  100  acres  to  black  crop  during  the  last  year  of  his 
tenancy.  The  interlocutor  of  the  Court  of  Session  has  declared 
that  under  those  words  of  the  lease  which  form  the  basis  of  the 
argument  of  the  appellant,  namely,  '  turnip  or  fallow  breaks,' 
the  tenant  was  under  no  obligation  to  leave  for  the  incoming 
tenant  more  than  100  acres  once  ploughed  for  turnip  or  fallow 
break ;  and  that,  therefore,  that  is  the  extent  of  the  relief  to 
which  the  appellant  is  entitled  in  his  process  of  suspension.' 

The  other  judges  concurred,  and  I  think  that  the  House  of 
Lords  viewed  the  question  which  arose  between  the  parties  as — 
Ist^  A  question  of  construction  of  the  lease,  which  was  the  view 
taken  by  the  Court  below ;  and  then,  2(2,  As  a  question  involv- 
ing the  rules  of  good  husbandry ;  and  that  was  finally  deter- 
mined by  the  report  of  Mr  Hope.  Now,  when  this  judgment 
was  affirmed,  the  question  arose,  What  are  the  rights  of  parties 
as  affected  by  that  judgment  ?  and  the  tenant  who  had  been 
deprived,  by  reason  of  the  interim  interdict,  of  100  acres  of 
potatoes,  to  which,  by  his  lease,  as  construed  by  the  highest 
Court  of  the  country,  he  was  entitled,  brought  nis  action  of 
damages  against  the  landlord  to  recover  what  he  had  lost,  in 
consequence  of  the  landlord  having  interdicted  him.  And 
the  landlord  defends  this  action  upon  the  ground  that  he  is 
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Mr  Gifford,  nofe  liable  in  damacres.  He  does  uot  say  upon  record,  and 
for  PuTBw.  j^^  j^^g  ^^^  plead  that  Mr  Hope's  report  was  a  mistake  ;  he 
has  not  a  plea  upon  record  that  Mr  Hope  should  have  visited 
the  farm,  and  as  he  had  not,  he  had  misled  the  Court.  He 
had  found  it  out  then ;  he  knew  it  all  along ;  he  had  pleaded 
in  the  House  of  Lords,  in  the  passage  to  which  Lord  Neaves 
referred,  that  the  report  had  been  made  without  visiting  the 
farm.  I  could  have  understood  a  defence  of  this  kind  even 
after  the  final  judgment  of  the  House  of  Lords.  The  land- 
lord might  have  said — True,  there  is  a  judgment  of  the 
•  House  of  Lords  against  me,  but  it  proceeded  upon  a  mis- 
carriage, and  the  equity  of  the  Court  will  intervene  against 
my  bemg  subjectea  in  damages  if  I  can  shew  that  it  has 
miscarried.  But  he  has  no  plea  made  upon  record — ^I  mean 
the  record  in  the  present  action — ^to  that  effect.  He  pleads, 
page  28  of  Record^-The  allegations  in  the  condescendence 
are  irrelevant.  The  defender  was  entitled  to  obtain  the  inter- 
dict ;  he  had  good  and  sufficient  grounds,  and  as  interim 
interdict  was  granted  of  consent  no  dama^  are  due ;  the 
proceedings  were  not  nimious  or  oppressive ;  no  loss  was 
sustained,  and  damages  claimed  were  excessive.  But  no 
word  whatever  of  this  defence,  which  is  started  for  the  first 
time  at  the  trial,  and  in  the  cross-examination  of  Mr  Hope, 
of  his  fEiilure  to  visit  the  lands,  which  it  is  said  led  him  to. 
make  a  misleading  and  wrong  report  I  shall  shew  your 
Lordships  what  Mr  Hope  himself  says,  and  that  Mr  Hunter 
failed  in  that  But  suppose  he  had  succeeded ;  suppose  he 
had  shewn  that  Mr  Hope  had  changed  his  mind — (but  there 
is  nothing  of  that,  for  Mr  Hope  adheres  to  his  report) — I 
want,  however,  to  put  the  very  strongest  case — and  suppose 
that  Mr  Hope  had  been  got  to  say — *  Well,  I  have  made  a 
*  wrong  report  there.'  Even  in  that  case,  I  submit  to  your 
Lordships,  a  very  special  case  would  be  required  upon  record 
to  found  the  defences  to  an  action  of  damages  upon  that 
ground.  There  mav  be  other  grounds  arising  from  the  bona 
fides  of  this  party,  out  in  the  meantime  the  special  subject 
with  which  I  am  dealing  is,  that  the  judgment  of  this  Coiirt 
and  the  judgment  of  the  House  of  Lords  were  got  from  a 
wrong  report  of  Mr  Hope — a  misleading  report,  which  arose 
from  ois  not  having  visited  the  farm.  jS^ow,  what  would  be 
required  to  make  that  at  all  relevant  even  supposing  it  had 
been  put  upon  record  ?  The  miscarriage  is  not  only  to  de- 
prive a  party  of  the  result  of  the  judgment  which  he  has 
obtained,  but  a  great  deal  more  is  required  than  that.  Now, 
it  is  not  said  that  Mr  Miller,  the  tenant,  misled,  or  by  frau- 
dulent statements  deceived,  Mr  Hope;  it  is  not  said  that 
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anything  was  imputable  to  Mr  Miller  whereby  Mr  Hope  Mr  Gifford, 
made  his  report,  whidi  contains  the  essential  mistake  which  ^  ^muer. 
led  to  the  judgment  that  was  different  from  what  should 
have  been  pronounced.  Not  at  all ;  he  makes  no  accusation 
anywhere — ^not  even  now  in  this  motion  against  Mr  Miller! 
Mr  MiUer^s  conduct  was  just  that  of  a  perfectly  honest  litigant; 
and  I  think  I  am  entitled  to  take  a  position  just  as  high  as 
Mr  Hunter  can  take,  as  to  being  an  honest  litigant  in  this 
action,  and  to  ask  what  Mr  Miller  believes  to  be  his  right. 
We  had  him  in  the  box,  and  he  tells  us  that  that  was  his  own 
construction  of  the  lease;  then  he  consulted  neighbouring 
farmers,  who  were  of  the  same  opinion;  and  after  that  he 
consulted  lawyers.  I  don't  dispute  Mr  Hunter's  bona  fides 
either,  but  I  go  this  length,  that  if  Mr  Hunter  is  going  to 
maintain  now  that  Mr  Hope's  report  is  not  trustworthy  be« 
cause  he  did  not  visit  the  land,  it  was  incumbent  at  least  for 
him  to  state  that  plea  upon  record;  and  to  say  that  that  is 
the  ground  upon  which  he  is  not  to  pay  damages. 

Lord  Covxin. — He  should  have  objected  to  the  reports 
upon  that  ground. 

Mr  Oifford. — Certainly,  if  he  had  said  that  he  was  misled. 

Lord  Jy  eaves, — I  was  nght — at  least  I  was  entitled  to  think 
I  was  right ;  but  I  can  m&e  that  as  matter  of  observation. 

Mr  Uifford. — ^To  be  sure ;  I  don't  dispute  that.  Most 
litigants  probably  think  they  are  right  throughout ;  but  the 
question  is — Can  you  make  any  use  of  that  in  court  to  the 
effect  of  not  answering  for  what  was  the  natural  consequence ! 
That  is  a  very  different  question. 

Lord  Jvstioe'Clerk. — We  were  talking  about  what  he  said, 
and  what  he  was  entitled  to  say.  Now,  is  he  entitled  to  say 
this,  in  defence  of  this  action  of  damages,  both  in  fact  and  in 
law? 

Mr  Oifford, — Indeed,  I  submit  that  he  is  not. 

Lord  JSeaves, — Mr  Hope  was  not  arbiter  of  the  matter. 

Mr  Oifford, — At  present,  what  I  am  anxious  that  vour 
Lordships  should  follow  me  in  is  this — that  the  landlord 
started  tnis  objection  to  Mr  Hope's  report  at  the  last  moment : 
catching  at  it  when  it  comes  out  in  tne  cross-examination  of 
Mr  Hope.  I  think  he  is  not  entitled  so  to  deal  with  it,  when 
he  has  not  made  any  objection  upon  the  present  record ;  and 
no  plea  is  stated  to  that  effect,  either  m  the  one  case  or  in 
the  other.  But  then,  I  admit  that  a  landlord  in  an  action  of 
damages  is  entitled  to  all  the  pleas  which  a  party  is  entitled 
to  in  that  position  ;  and  when  the  plea  is  fairly  raised,  that 
he  had  made  this  application  in  bona  fide^  believing  himself 
right,  having  got  the  interdict  and  held  it  in  bona  Jide^  and 
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Mr  Gifford,  it  havinff  been  ultimately  recalled  by  the  Court,  that  is  not 
forPur-uer.  necessarily  a  grouud  for  ^jecting  liim  in  damages.  I  admit 
there  are  circumstances  in  many  cases  in  which  that  plea 
would  be  entitled  to  support.  A  good  many  cases haveoccurred 
in  reference  to  actions  of  damages  for  wrongous  interdicting, 
and  before  I  submit  the  few  observations  I  have  to  make  on 
that  point,  I  shall  refer  your  Lordships  to  what  I  think  are  the 
leading  cases  on  the  subject  One  of  the  earliest  cases  is  the 
case  01  Roberta  v.  The  Earl  of  Roeebery^  7th  December  1 825, 4 
Murray,  page  1 .  That  was  an  action  of  damages  by  the  tenant 
of  a  lime,  quarry  against  his  landlord,  for  having  stopped  the 
tenants  working  the  quarry,  by  interdict  The  defence  was, 
that  the  interdict  was  not  obtained  by  misrepresentation,  and 
that  the  operations  of  the  pursuer  were  not  conducted  in 
tenns  of  his  bargain.    The  issue  ran  thus  : — 

*  It  being  admitted  that,  by  a  missive  of  lease,  dated  the  20th 
'  day  of  August  1819^  John  Laing,  factor  for  the  defender,  acting 
'  in  name  of  the  defender  and  by  his  authority,  let  in  lease  to  the 

*  purauer,  for  the  period  of  ten  years  from  and  after  Martinmas 

*  1819,  a  lime  rock  or  quarry,   the  property  of  the  defender  : 

*  Whether,  on  or  about  the  12th  day  of  September  1820,  the 
'  defender  did,  in  violation  of  his  missive  of  lease,  apply  for 
'  and  obtain  from  the  sheriff  of  the  county  of  LinU&gow 
'  an  interdict  prohibiting  the  pursuer  from  working  the  said 
'  lime-rock  or  quarry,  and  whether  by  the  said    interdict  the 

*  pursuer  was  prevented  from  working  the  said  rock  or  quarry,' 
during  the  period  there  mentioned,  '  all  to  the  loss,  injury,  and 
'  damage  of  the  said  pursuer  V 

Lord  Juatice-Clerk. — ^What  was  the  result  of  the  interdict 
process  ? 

Mr  Gifford, — The  interdict  was  recalled,  and  this  is  the 
consequence  of  it — ^the  action  of  damages : — 

'  Moncridff,  in  opening  the  case,  and  in  reply  for  the  pursuer, 
'  stated  the  facts,  and  that  the  interdict  was  recalled,  that  the 
'  defender  had  no  right  to  stop  the  working,  and  that  this  action 
'  was  relevant ;  the  defender  can  therefore  only  make  statements 
'  in  diminution  of  damages,  as  the  interdict  was  taken  at  his  risk.' 

JeflBrey  says — 

'  This  is  not  an  action  for  oppre^on,  but  for  being  illegally  and 
'  injuriously  stopped  in  working  the  quarry.  The  first  question 
'  is,  Whether  he  was  so  interdicted  as  legally  to  subject  the 
'  defender  in  damages  ?  I  submit  to  the  Oourt,  that  though  the 
'  interdict  was  refused,  still  it  is  no  bar  to  my  now  shewing  that 
'  what  the  pursuer  did  was  illegal.' 
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That  is,  that  the  pursuer  had  mis- worked  the  quarry,  and   Mr  Gifford, 
was  rightfully  stopped    The  Lord  Chief  Commissioner  then  ^^  ^^^rmxar. 
said : — '  It  is  proper  to  brin^  this  under  the  consideration 
'  of  the  Court  at  tnis  stage  ot  the  cause/ 

Lord  JvMicc-Clerk. — Now,  what  is  the  stage  of  the  cause  ? 
After  the  openingis  it  not ? 

Mr  O^ord,— When  Harvey  is  called  as  a  witness,  Jeflfrey 
objects,  and  the  Lord  Chief  Commissioner  says : — 

'  It  is  proper  to  bring  tbis  under  the  consideration  of  the  Court 
at  this  stage  of  the  cause,  and  if  you  have  any  separate  argument, 
you  may  now  state  it.  There  is  an  important  consideration  in 
this  cause,  from  the  insertion  of  the  word  violation  in  the  issue  ; 
but  it  appears  to  my  brother  and  myself*  that  it  would  be  going 
too  far  to  rest  our  decision  on  that  word  separate  from  the  res 
circumstantesi  This  case  originates  in  an  application  by  the 
defender  to  stop  his  tenant  fh)m  working  in  the  way  he  was 
working.  The  question  depends  on  the  construction  of  the 
words  of  the  missive ;  they  are  such  as  to  create  doubt  in  the 
sheriff  whether  the  tenant  had  not  transgressed  the  lease ;  but, 
on  further  consideration,  he  recals  the  interdict,  and  the  effect 
of  this  is  to  put  a  construction  oq  the  clause  in  the  missive  in 
favour  of  the  tenant.  That  question  came  in  two,  or  rather 
three  shapes,  before  the  Court  of  Session,  both  by  advocation  and 
damages,  and  the  judgment  by  the  sheriff,  that  the  clause  did 
not  bar  the  working,  was  there  confirmed.  In  these  circum- 
stances, we  must  hold  that  the  meaning  of  the  clause  has  been 
found,  and  that  it  did  not  warrant  the  interdict.  This  clause 
was  under  consideration  in  all  the  proceedings,  and  the  inter- 
locutors are  put  in  evidence.  It  is  therefore  a  fact  as  much 
established  as  if  damages  had  been  found  due,  that  this  inter- 
dict was  in  '  violation  of  the  said  missive.'  This  being  esta- 
blished by  the  interlocutors,  the  question  comes  here  to  be, 
Whether  the  pursuer  was  stopped,  and  what  is  the  amount  of 
damages  ?  Upon  these  it  appears  to  me  that  a  prima  facie  case 
has  been  made  out.  Any  evidence  of  the  meaning  of  the  clause, 
or  this  being  in  violation  of  it,  appears  to  me  incompetent,  as 
there  is  a  final  decree.  The  evidence  should  be  confined  to  the 
second  point,  as  the  first  is  decided  by  the  record,  which  is  not 
questioned  as  false.' 

Lord  Neams, — ^The  word  '  wrongful '  is  not  the  same  as 
'  violation.' 

Lord  Justice-Clerk — ^That  seems  to  be  an  authority  in 
your  fiEivour. 

Mr  Clifford. — ^But  leaving  that,  even  where  the  issue  was 
sent  to  the  jury  to  say  whether  the  interdict  was  taken 
in  violation  of  the  clause  of  the  lease,  that  having  been 
determined  in  the  separate  action  under  which  the  missive 
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Mr  Gif&fd,  of  lease  was  constnied,  it  was  not  competent  in  the  action  of 

for  Pawner,    damages. 

Lord  NeoLves. — But  it  had  been  found  in  the  suspension 
that  it  was  in  violation  of  the  lease.  Now,  here  it  nas  not 
been  found  in  the  suspension  that  this  was  wrongfully 
dona 

Mr  Clifford, — ^Yes,  but  it  was  the  substance  of  it ;  it  was 
that  the  landlord  was  not  entitled  to  interdict  his  tenant. 
Now,  here  it  is  that  the  landlord  was  not  entitled  to  interdict 
his  tenant  either.  The  landlord  in  the  Rosebery  case  says 
— You  are  violating  the  lease ;  you  must  be  stopped  from 
working  that  quarry.  In  the  present  case,  Mr  Hunter  is 
exactly  in  the  same  position.  He  says  to  my  client — '  You 
'  are  violating  the  lease ;  you  must  not  take  tne  100  acres  of 
'  black  crop.'  In  the  one  case  it  was  fixed  in  the  Court  of 
Session  that  the  interdict  was  wrongfully  applied  for,  because 
the  question  turned  upon  whether  it  was  illegal  under  the 
lease;  and  exactly  the  same  thing  has  been  decided  here, 
for  it  has  been  decided  by  the  final  judgment  of  the  House 
of  Lords  that  the  landlord  was  not  entitled  to  take  the 
'interdict  which  he  claimed.  I  think  this  is  a  very  strong 
argument. 

Lord  If  eaves, — ^You  mean  that  '  wrongfully'  means  no- 
thing  else  than  •  groundlessly.'  .         . 

Mr  Gifford, — It  is  illegal  to  apply  for  the  interdict. 

Lord  Uowaru — But  it  may  be  of  some  use  to  know  whether, 
by  the  word  *  wrongful,'  might  be  meant  '  in  violation  of 
^  the  lease;'  and  if '  wrongful  means  in  violation  of  the  lease, 
you  have  that  case  precisely  the  same. 

Mr  Clifford. — I  submit  to  your  Lordships  that  '  wrongful ' 
is  really  the  word  that  comes  in  place  of  '  in  violation  of  the 
*'  lease,'  as  being  more  general  in  its  application.    The  word 

*  wrongful/  as  a  general  word,  is  taken  instead  of  *  in  viola- 
'  tion;  and  that  I  think  arises  very  much  from  the  terms  of 
the  note  of  suspension  and  interdict,  and  the  caution  which 
was  found ;  for,  if  your  Lordships  will  look  at  the  prayer  of 
the  note  of  suspension,  you  will  find  that  the  landlord  found 
caution. 

Lord  Neaves, — ^You  see,  in  the  sheriff-court  case,  there 
would  be  no  caution.  I  think  there  is  an  act  of  sederunt 
upon  the  subject  of  wrongous  interdict. 

Mr  Clifford. — It  is  set  out  in  article  13,  page  10,  that — 
April  2, 1859.  *  The  present  defender,  by  bond  of  caution,  of  this  date, 

*  founa  caution  that  he  should  pay  to  the  present  pursuer, 
^  or  to  any  other  person  to  whom  he  shoula  be  ordained  to 
'  pay,  whatever  sum  the  Court  should  modify  and  award  in 
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*  name  of  damt^es,  in  case  of  wrongous  interdicting,  and  Mr  Giffiarf. 
'  also  that  payment  should  be  made  of  whatever  sum  the  Puw^w'* 
'  Court  should  modify  in  name  of  damages  and  expenses,  in 

*  case  of  wrongous  suspending/  I  believe  that  is  very 
nearly  the  words  of  the  bond  of  caution. 

Lord  Juetice-Clerk — ^Then  the  suspender  granted  that 
bond  with  a  cautioner,  that  is  all. 

Mr  Oifford,^B.e  did.  I  make  that  observation,  because 
I  think  that  is  the  origin  of  the  introduction  of  the  word 

*  wrongful  ^  into  the  issue. 

Lord  Neavea, — That  leaves  the  extent  of  the  damages  to 
be  considered. 

Lord  Jibstice'Clerk. — '  Whatever  sum  the  Court  should 
'  modify  in  name  of  damages  and  expenses  in  case  of  wrongous 

*  suspending." — ^Thatis  mis-styled ;  that  is  very  peculiar.  Is 
it  clear  that  this  was  a  case  for  a  jury  at  all  ?  Is  it  not  a  case 
for  referring  the  damages  to  the  Court!  That  looks  very 
like  the  case  of  Buchanan  v.  Angua^  where  the  interdict  was 
granted,  and  a  bond  of  caution  executed,  undertaking,  in  the 
event  of  the  interdict  being  wrongful,  to  pay  such  sum  as 
the  Court  may  award.  There  cannot  be  an  appeal  against  the 
sentence  or  payment,  for  in  such  a  case  the  decision  of  the 
Court  is  final  by  express  agreement ;  and  in  that  case  the 
decree  was  held  to  be  so. 

Mr  Clifford. — We  are  still  in  the  Court  here  in  this  action. 

Lord  Justice-Clerk, — But  the  question  is  whether  the 
awardingof  damages  is  not  left  by  special  a^eement  to  the 
Court  That  is  the  judgment  of  tne  Lord  Chancellor  in 
Buchanan  v.  Angus. 

Mr  Oifford. — This  case  was  a  question  under  review. 

Lord  JvMice-Clerk. — The  principle  is  the  sa^le. 

Mr  Oifford, — It  seems  not  to  be  laid  down  that  the  Court 
may  not  award  the  damages  which  it  is  to  award  in  a  separate 
action. 

Lord  Neavea. — We  are  to  modify. 

Lord  Cowan, — The  jury  are  to  judge  of  the  extent  of  the 
damages,  leaving  us  to  modify  them. 

Mr  Oifford.— it  maybe  so,  but  I  think  the  case  otBuchmuin 
V.  Angus  does  not  lay  down  that  the  Court  are  to  be  the 
judges  of  the  amount  and  quaTdum  of  the  damages  when 
the  damages  are  a  question  of  evidence,  so  as  to  exclude  the 
jury,  which  is  the  proper  and  true  province  of  the  jury,  on 
which  questions  oi  damages  are  fixed.  It  may  very  well  be 
that  the  judgment  here,  with  or  without  a  jury,  may  not  be 
subject  to  review ;  but  I  am  not  aware,  and  it  looks  new  to 
say,  that  because  there  is  a  bond  of  caution  in  the  question. 
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Mr  Giflfopd,    there  can  be  no  iury  question  as  to  the  damages.    If  so,  then 
^        ^'  the  Coort  must  be  the  jury,  and  the  Court  must  listen  to  the 
whole  witnesses  over  again ;  and  that  has  certainly  never 
been  done. 

Lord  Neavea, — You  see,  in  that  case,  there  was  no  bond. 
Mr  Gifford. — No ;  but  the' same  peculiarity  probably  does 
not  apply  to  every  case.  Now,  I  want  to  notice  all  the  im- 
portant cases ;  and  the  next  case  I  mention  is  that  of  Moir 
V.  ffunteVy  which  I  read,  although  it  is  a^inst  roe.  That  is 
the  Dunoon  Ferry  case;  it  is  reported  under  date  16th 
November  1832, 1 1  S.,  32.  In  that  case  Mr  Hunter  of  Halfton 
had  a  right  of  ferry  at  Dunoon,  from  the  one  side  of  the 
Clyde  to  the  other.  After  the  introduction  of  steamers  going 
up  and  down  the  Clyde,  he  claimed  right  to  carry  the 
passengers  to  and  from  the « steamers  that  were  passing  up 
and  down  the  river.  He  said  that  was  part  of  his  right  of 
ferry,  not  only  to  carry  passengers  between  the  opposite 
coasts,  but  from  the  coasts  to  the  passing  steamers.  A 
neighbouring  proprietor  claimed  right  to  carry  passengers 
from  his  estate — not  across,  but  to  the  steamers  m  the  river  ; 
and  the  proprietor  of  Dunoon  ferry,  Mr  Hunter,  applied  for 
interdict  agillDst  Mr  Moir,  to  interdict  him  from  carrying 
passengers  to  the  steamers,  alleging  that  it  was  an  interference 
with  hEs  right  of  ferry.  The  sheriff  granted  interim  interdict- 
without  caution  ;  he  did  not  require  any  caution  to  be  found. 
Then  an  argument  takes  place,  and  the  sheri£F  pronounces  an 
interlocutor : — 

'  In  respect  it  is  admitted,  tliat  ever  since  the  introduction  of 
'  steam  navigation,  now  much  more  than  seven  years  ago,  the 
'  petitioner,  under  the  exclusive  right  of  ferry  held  by  him,  has 

*  alone  enjoyed  the  privilege  of  plying  with  boats  for  hire  between 

*  that  part  of  the  coast  which  is  within  the  limits  of  his  right  of 
'  the  ferry,  and  the  different  steam-vessels  passing  in  the  Firth  of 
'  Clyde,  continues  the  interdict  already  granted  against  the 
'  respondent's  interfering  with  that  right,  and  decerns,  reserving 

*  to  the  respondent  to  establish,  if  he  can,  by  an  action  of  declarator 

*  before  the  competent  courts  that  the  petitioner's  right  of  ferry 
'  cannot  be  held  to  comprehend  such  an  exclusive  privilege.* 

Then  Mr  Moir  brought  a  declarator  in  the  Court  of 
Session,  and  that  resulted  in  the  judgment  that  Mr 
Hunter,  the  defender  in  the   declarator,  ^  is  not  entitled 

*  to  prevent  the  pursuer  from  conveying  persons  fit)m 
^  his  lands  of  Milton  and  others  to  steam-vessels  plying 
'  up  and  down  the   Firth  of   Clyde,    provided  they  are 

*  not  carried  across  the  firth  in  prejudice  of  the  defender's 
'  right  of  ferry,  by  being  taken  up  within  the  bounds  of  the 
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*•  said  feny  on  the  one  coast,  and  landed  within  its  bounds    ^^  Gifibrd, 

*  on  the  opposite  coast ;  therefore  in  the  advocation  advocates  ^^^  ?«""«. 
'  the  cause,  recals  the  interdict,  and  decerns/    Then  Moir 
insisted   in   the   conclusion   for    damages,  and   the  Lord 
Ordinary  found  that  an  issue  might  be  granted  in  the  case, 

*  whether  the  defender  illegally  obtained  and  kept  in  force  an 

*  interdict  to  the  loss  and  damage  of  the  pursuer ;'  and  he 
remitted  the  cause  of  new  to  the  roll  of  jury  causes.  Hunter 
reclaimed,  and  maintained  that  as  there  was  no  allegation  on 
the  record  of  a  malicious  or  reckless  application  for  mterdict, 
and  as  interdict  was  a  legal  remedy,  wnich  might  be  safely 
employed  by  all  who  did  not  abuse  it,  there  were  no  relevant 
allegations  to  subject  him  in  damages,  although  Moir 
might  have  sustained  some  patrimonial  loss  in  consequence 
of  the  interdict  having  been  granted.    The  Court  ordered 


coses: — 


'  Lord  Craigie  thought  the  pursuer  was  entitled  to  indemnifi- 
cation for  any  lucrum  cessans  which  he  could  instruct,  but 
considered  that  it  would  be  extremely  difficult  to  ascertain  what 
this  was. 

*  Lord  Balgrciy. — The  question  is,  Whether  the  record  contains 
relevant  matter  of  damages?  Qenerally  speaking,  where  a 
summary  interdict  is  craved,  this  pretorian  interposition  is  used 
periculo  petentis  ;  and  the  party  using  it  is  liable  to  indemnify 
the  other  party,  if  he  be  wrongously  interdicted.  It  is  not 
enough  for  a  party  to  say,  in  defence  against  a  claim  of  damages, 
that  he  did  not  proceed  brevi  manUj  but  by  judicial  authority, 
and  the  use  of  interdict.  But  it  is  always  a  question  of  circum- 
stances whether  damages  are  due  in  the  special  case  in  which 
the  interdict  has  been  asked  and  used.  And  on  looking  to  the 
whole  facts  of  this  case,  and  especially  to  this,  that  the  sherifi^ 
in  granting  the  interdict,  as  in  a  possessory  question,  reserved 
to  the  pursuer  to  try  the  question  of  right  in  a  declarator,  and 
that  it  was  only  afler  ascertaining  the  question  of  right  in  the 
declarator  that  the  interdict  was  recalled,  I  do  not  think  that 
the  defender  incurred  liability  for  damages,  merely  because  he 
applied  for  the  interdict,  and  kept  it  up  till  the  issue  of  the 
declarator,  in  which  there  was  no  excessive  litigation. 

*  Lord  Gillies, — The  interdict  was  applied  for  periculo  petentis. 
In  many  instances,  such  an  application  may  infer  liability  for 
damages  against  the  party  who  makes  it;  but  this  does  not 
follow  in  all  instances,  and  cases  were  ordered  for  the  purpose  of 
our  determining  to  which  of  these  classes  this  application  for 
interdict  belonged.  From  the  terms  of  the  interlocutor  which 
was  brought  under  review — '  Whether  the  defender  illegally 
'  obtained  and  kept  in  force  an  interdict  to  the  loss  and  damage 
*  of  the  pursuer  r — I  thought  it  unfit  for  the  Jury  Court ;  for 
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JiCr  Gifford, 
for  Punnier. 


there  was  no  longer  a  doubt  of  the  illegality  of  the  interdict,  as 
that  was  judicially  determined,  and  such  an  issue  would  have 
left  no  question  for  the  jury,  except  to  assess  the  amount  of 
damages,  and  I  doubted  whether  there  existed  relevant  grounds 
for  damages  at  alL  From  the  additional  consideration  which 
the  Court  has  gi^en  to  the  case,  that  doubt  has  been  increased, 
though  I  own  it  appears  to  me  to  be  a  question  of  very  con- 
siderable nicety.  The  defender  had  a  clear  right  of  ferry — an 
exclusive  right — and  in  reliance  on  this,  he  exclusively  carries 
passengers  to  the  steamboats  which  call  off  the  ferry ;  and  he 
exercises  this  without  challenge  from  the  pursuer,  from  the  time 
when  steamboats  began  to  ply,  and  for  a  longer  term  than  seven 
years.  He  exercises  this  right  bona  Jlde  ;  and  whilst  doing  so, 
the  pursuer  comes  forward  and  interrupts  his  exclusive  possession. 
The  defender  then  applies  for  an  interdict.  This  is  not  done  to 
invert,  but  to  continue  the  previous  state  of  possession.  It  is 
not  alleged  to  have  been  done  in  mala  fide  ;  and,  in  the  whole 
circumstances  of  the  case,  I  am  of  opinion  that  no  damages  can 
be  claimed  by  the  pursuer. 

^  Lord  FrewierU, — I  am  of  the  same  opinion,  and,  looking  to 
the  whole  circumstances,  I  think  there  is  no  issue  to  go  before 
a  jury.' 

Now,  that  case  was  founded  upon  as  a^nst  the  present 
claim,  but  I  think  it  goes  no  farther  than  this,  that  there  are 
special  circumstances,  or  that  there  may  be  special  circum- 
stances, in  which  the  use  of  interdict  against  a  party  will  not 
infer  liability  in  damages,  although  the  interdict  should  be 
ultimately  recalled.  The  specialty  in  this  case,  however, 
is  that  the  interdict  was  brought — ^as  I  shall  shew  your 
Lordships  from  the  dicta  of  the  judges  in  subsequent  cases — 
to  maintain  the  possession ;  that  is  the  real  specialty  in  the 
case  of  the  Dunoon  Ferry.  He  had  got  a  possessory  judgment 
of  more  than  seven  years'  usage,  and  nad  idways  had  the 
exclusive  right  of  carrying  passengers  from  shore  to  shore ; 
and  the  sheriff  held  that  tnat  had  ^ways  been  the  usage,  and 
that  it  would  require  a  declarator  of  right  before  that  state 
of  matters  could  be  ascertained  and  determined.  Now,  the 
decision  in  Moir  v.  Hv/nter  may  be  a  good  decision  to  that 
effect ;  but  it  rests  essentially  upon  bonajide  possession — a 
totally  different  case  from  the  present.  However  applicable 
this  case  of  Moir  v.  Hunter  may  be  where  the  parties  had 
been  in  the  exclusive  possession  for  the  last  ten  years,  I 
submit  to  your  Lordship  that  the  present  case  is  not  one  of 
this  sort 

Lord  Neavea, — It  was  upon  a  defective  title  ;  he  had  no 
title  to  possess,  and  he  had  no  right  to  interdict.  A  man 
not  only  must  possess,  but  he  must  have  right  to  do  so. 


419 

Lord  Jv^ice-Clerk. — Was  he  in  the  exclusive  possession  of  Mr  Gifford, 
the  ferry  to  the  steamers  ?  for  Pursuer. 

Mr  Oifford, — Yes,  he  was: — 'In  respect  it  is  admitted  that 
'  ever  since  the  introduction  of  steam  navigation,  now  much 
*'  more  than  seven  years  ago,  the  petitioner,  under  the  exclu« 
*  sive  right  of  ferry  held  by  him,  has  alone  enjoyed  the  privi- 
^  lege  of  plying  "*  to  the  steamers ;  and  that,  I  take  it,  is  the 
essential  point  of  the  case  of  Moir  v.  Hvmier^  explaining 
the  principle  upon  which  the  Court  went.  The  fact  was  that 
until  1832  Mr  Bunter  had  alone  enjoyed  that  right  of  ferry ; 
there  was  no  contract  between  the jpartiea  It  was  not  a  ques- 
tion of  that  sort  where  parties  diner  as  to  the  meaning  of  a 
written  contract,  and  attempt  to  use  interdict  to  make  good 
the  views  of  one  of  the  parties  upon  a  particular  construction 
of  the  document.  Thus  I  submit  that  the  case  of  Mai/r  v. 
Hunter  does  not  touch  the  case  of  Roberts  v.  Sari  of  Moee- 
bery,  finding  that  damages  were  due.  It  was  a  question  of 
damages  for  wrongous  interdict,  and  the  verdict  was  for 
i^SOO.  Now,  to  the  same  effect  is  another  case  referred  to 
on  the  other  side ;  for  we  had  this  point  argued  at  some  con- 
siderable length  in  the  Jury  Court,  and  I  mention  the  case 
because  the  Solicitor-Oeneral,  in  moving  for  a  rule,  did  not 
refer  to  it  It  is  the  case  of  Mudie  v.  Miln,  12th  June  1828, 
6  S.,  967.  The  specialty  in  that  case  was  that  damages  were 
not  found  due  for  applying  for  interdict  It  was  a  totimy  diffe- 
rent thing ;  the  interdict  was  not  awarded ;  it  was  merelv  an 
application  for  interdict ;  the  claim  of  damages  was  a  claim 
against  a  party  who  had  applied  for  interdict,  who,  bv  the 
application  for  interdict,  haa  prevented  something  from  oeing 
done.  The  principle  there  was  clear  that  if  the  party  was 
sure  of  his  rights,  he  should  have  gone  on  doing  what  he  con- 
templated ;  in  abstaining  from  doing  it,  he  could  not  get 
damages,  that  being  what  he  virtually  did. 

Lord  jN eaves. — Had  no  interdict  been  granted  there? 

Mr  Qifford. — I  think  not ;  I  think  it  was  merely  an  appli- 
cation for  interdict.  Several  later  cases  have  occurred  since 
then,  which  I  think  have  very  much  settled  the  law  on  the 
subject.  Beld  v.  Bruce  is  another  authority  against  me,  to 
which  I  ^hall  refer  your  Lordships  (reported  1 1  th  July  1 855, 
1 7  D.,  11 00),  merely  to  shewyour  Loroships  that  it  has  no  real 
bearing  on  the  question  before  the  Court.  The  interdict  there 
was  directed  agamst  a  shoddy-wool  manufactory  as  a  nuisance. 
The  interdict  was  ultimately  recalled  on  the  ground  that  it 
was  against  the  building ;  that  it  was  time  enough  to  interdict 
the  use  of  the  building  alter  it  was  used  for  the  purposes  of 
a  shoddy-wool  manufactory.      The  party  who   had   been 
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Mr  Gilford,  stopped  ih  the  building  brought  an  action  of  damages,  aver- 
for  Pursuer.  ^^^^  ^YiQt  the  interdict  had  been  obtained  on  erroneous  state- 
ments, and  therefore  concKiding  for  damages  after  it  had 
been  recalled.  The  Court  held  that  there  was  not  relevant 
ground  for  an  issue,  in  respect  there  was  not  a  sufficiently 
precise  specification  of  the  statements  in  the  petition  which 
the  pursuer  deemed  objectionable.  And  that  was  the 
^ound  of  the  judgment  of  the  Court ;  they  did  not  lay 
down  any  general  principle  ;  it  was  treated  as  a  question  of 
pleading. 

Lord  Justice-Clerk, — ^That  is  just  the  point  Was  it  neces- 
sary to  allege  that ;  or  was  it  not  enough  to  say  you  have 
got  an  interdict  against  me  which  was  afterwards  recalled, 
and  you  found  wrong  ? 

Mr  Oifford. — I  thmk  the  Court  said  it  is  a  question  of  cir- 
cumstances, and  the  Court  must  see  in  each  case  what  the 
circumstances  were. 

Lord  JuBtice-Clerh — You  see  the  allegation  of  circum- 
stances was  not  necessary  to  make  a  relevant  case.  Circum- 
stances might  be  pleaded  in  defence  ;  and  if  you  entertained 
and  kept  up  that  interdict  to  my  loss  and  damage,  and  that 
interdict  was  recalled,  that  is  a  legal  wrong. 

Mr  Oifford. — ^Well,  I  can  hardly  maintain  that  so  broadly 
— at  least  in  such  a  case  as  Motr  v.  Hvmter — because  the 
Court  held,  in  Reid  v.  Bruce,  that  the  party  seeking  damages 
must  disclose  the  circumstances  in  which  he  was  placed,  and 
in  which  his  opponent  stood. 

Lord  Justice -Clerk. — What  is  your  position  there  ?  Would 
you  draw  a  line,  in  the  one  case  entitling  you  to  claim 
damages,  and  in  the  other  not  ? 

Mr  Oifford. — I  would  rather  refrain  from  drawing  a  line. 

Lord  Justioe'Clerk, — It  should  be  found  that  all  the  cases 
are  like  the  present,  or  differ. 

Mr  Oifford. — ^I  shall  endeavour  to  shew  that  this  case  be- 
longs to  the  one  class  or  to  the  other. 

Lord  Neaves, — ^A  change  in  the  twenty-first  year  is  a  cir- 
cumstance. 

Mr  Oifford. — ^No  doubt  it  is  a  circumstance ;  but  if  it  be, 
in  point  of  law,  a  question  which  has  come  to  be  what  is  the 
rignt  of  the  parties,  will  it  give  the  landlord  right  to  the  crop, 
supposing  he  had  reaped  a  black  crop ! 

Lord  JuMice-Clerk. — ^That  is  not  what  you  ask  the  jury  to 
do ;  you  ask  the  jury  to  give  you  what  you  might  have  made 
out  of  it. 

Mr  Oifford. — ^What  the  landlord  has  made. 

Lord  Judice-Clerk.-^'i^o ;  he  did  not  take  a  black  crop. 
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Mr  Oifford* — ^The  only  evidence  is  that  the  incoming  tenant  Mr  Giflford, 
got  the  land.  ^^'  ^^"«-- 

Lord  Justice-Glerk, — What  amount  ? 

Mr  Qifford. — He  got  the  whole  land ;  the  jury  have  assessed 
the  amount  of  damages,  and  I  am  going  to  argue  that  it  was 
a  fiiir  view  for  the  jury  to  take. 

Lord  Juatice'Clerh—Yovimxj&t  not  assume  in  your  argu- 
ment that  what  the  jury  have  found  here  is  that  the  landlord 
would  have  made  ^1000. 

Mr  Oifford, — Certainly  not. 

iSoUdtor-Oeneral. — ^There  is  only  one  thin^  omitted  in  your 
argument :  The  incoming  tenant  was  askea  what  value  that 
land  was  to  him,  and  he  said  not  jE^IOO. 

Jl£r  Oifford. — He  said,  in  addition,  that  if  the  landlord  got 
the  penalty  for  miscropping  from  Mr  Miller,  he  would  get 
eP500.  The  other  party  s  plea  comes  to  this,  that  being  in 
bona  fide,  there  is  no  liability  for  damages  at  alL  The  land- 
lord has  taken  this  black  crop  in  substance  from  the  tenant ; 
it  don't  matter  whether  the  landlord  has  reaped  that  black  crop 
that  year  or  not.  He  may  have  taken  a  white  crop  next  ^ear, 
and  got  the  value  out  of  the  land  in  that  way.  He  deprived 
the  tenant  of  the  use  of  that  100  acres,  and  kept  them  to 
himself,  and  it  is  not  to  be  in  his  mouth  to  say — *•  Because  I 
'  did  not  make  in  1859  what  you  would  have  made  out  of  it^ 
^  as  you  have  now  proved,  you  are  not  entitled  to  damages  at 

*  all.'    The  answer  to  this  is — '  You  got  it>  and  did  what  you 

*  chose  with  it ;  and  if  you  chose  to  put  it  in  bank  or  to  keep 

*  it  in  your  purse,  you  must  refund  it.'  I  don't  say  that  I  have 
proved  that.  I  think  the  case  of  Reid  v.  Bruce  went  upon 
what  the  Court  held  was  a  defective  record.  Lord  Ordinary 
(Handyside)  adds  a  note,  in  which  he  says  that  the  pursuer 
did  not  state  in  his  summons  that  the  interdict  was  applied 
for  without  probable  or  reasonable  cause,  or  equivalent  expres- 
sions. Then  he  proposed  to  amend  the  summons  after  the 
record  was  closed,  but  the  Lord  Ordinary  refused  that,  and 
then  his  Lordship  says : — 

'  The  facte  set  forth  go  no  farther  than  what  may  be  truly 
'  stated  of  every  case  of  interdict  which  is  ultimately  unsuccessful. 
'  The  pursuer  alleges  that  the  interdict  was  obtained  on  a  false 
'  statement  of  facts  and  erroneous  pleas  in  law ;  but  in  what  the 
'  falsehood  consisted,  beyond  an  allegation  by  the  parties  that  what 
'  they  sought  to  be  protected  against  would  be  a  nuisance  and  in- 
<  jurious  to  their  properties,  is  not  explained.  There  is  no  malajidea 
'  suggested,  or  anything  nimious  in  the  act  of  applying  for  the  in- 
'  terdict,  or  vexatious  and  improper  in  the  after  proceedings,  and 
'  there  is  no  imputation  of  malice.    The  concluding  averment  of  the 
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Mr  Gifford, 
for  Pursuer. 


pursuer  is,  that  the  proceedings  were  uq warrantable,  illegal, 
wrongous,  and  unjust,  which  may  be  applied  to  every  unsuccess- 
ful litigation.  The  Lord  Ordinary  is  not  aware  of  any  authority 
to  sustain  an  action  of  damages  for  wrongous  interdicting,  what- 
ever may  be  the  pecuniary  loss  of  the  suffering  party,  on  so  bare  a 
case  as  the  pursuer  has  set  forth.  Without  going  the  length  of 
holding  that  malice  must  be  averred  as  well  as  want  of  probable 
cause,  both  of  which  the  defender  pleaded  were  essential  to  give 
relevancy  to  the  action  so  as  to  entitle  the  pursuer  to  an  issue, 
it  is  conceived  that  want  of  reasonable  and  probable  cause, 
amounting  to  mala  JideSf  is  necessary  to  sustain  such  an  action. 
Reference  may  be  made  to  the  cases  of  Mttdie  v.  MUn,  June  1 2, 
1828,  and  Moir  v.  Hunter^  November  16,  1832,  which  were  cited 
by  the  defenders,  and  also  the  case  of  Gordon  v.  The  Royal  Bamk^ 
December  19,  1826.  The  defenders  argued  that  the  same  prin- 
ciples should  be  applied  to  an  action  of  damages  for  wrongful 
interdicting  as  had  been  .applied  to  actions  of  damages  for 
wrongous  use  of  arrestments  on  a  depending  action,  on  which 
last  it  is  settled  that  both  malice  and  want  of  probable  cause 
must  be  put  in  issue. — See  Brodie  v.  Young,  February  19,  1851, 
and  the  case  of  Henni/ng  v.  Hewetson,  February  12,  1852.  It 
must  be  acknowledged  that  there  are  strong  grounds  for  applying 
the  same  rule  to  both  cases.  But  the  point  would  require  con- 
sideration. The  use  of  arrestment  on  a  depending  action,  as  well 
as  the  institution  of  the  action  itself,  may  be  more  naturally  con- 
nected with  the  gratification  of  a  malicious  purpose  than  an 
application  for  interdict  by  a  neighbouring  proprietor  against 
another.  Then  the  cases  are  so  far  different  in  their  operation 
and  effects.  There  are  remedies  against  tl^  continuance  of  an 
arrestment,  but  the  laying  on  of  an  interdict  renders  the  party 
helpless  until  it  is  recalled.  The  one  may  tie  up  funds  and 
injure  credit ;  but  the  other  is  an  interruption,  causing  imme- 
diate, and,  it  may  be,  enoimous  loss.  The  Lord  Ordinary,  as  at 
present  advised,  would  hesitate  to  say  that  malice  is  essential  to 
be  averred  to  support  an  action  of  damages  for  wrongous  inter- 
dicting.* 


Then  when  the  case  came  before  the  Inner  House,  the 
Lord  President  says  : — 

*  In  this  case  the  Lord  Ordinary  has  found  that  the  pursuer  has 
not  set  forth  in  his  summons  relevant  grounds  to  entitle  him  to 
an  issue.  His  Lordship  has  added  a  note,  in  which  he  goes  into 
an  explanation  of  the  views  he  entertains  of  the  case,  in  regard  to 
the  general  law  of  interdict,  and  with  reference  to  the  pursuer 
making  certain  additions  to  his  record.  In  the  view  I  am  dis- 
posed to  take  of  the  case,  I  do  not  think  it  necessary  to  go  into 
these  particulars.  T  do  not  think  it  necessary  to  follow  the 
reasoning  in  the  Lord  Ordinary's  note.     In  an  action  of  damages 
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for  wrongous  imprisonment,  it  is  always  a  question  of  circum- 
stances in  each  case  whether  the  party  is  entitled  to  damages  or 
not ;  and  it  may  be  a  question  of  circumstances  in  each  particu- 
lar case  whether  the  pursuer  is  bound  to  make  any  allegation 
beyond  a  mere  allegation  of  wrong-^that  is,  whether  he  is  bound 
to  allege  anything  malicious  or  without  probable  cause.  T  do 
not  pronounce  any  opinion  as  to  whether  there  may  or  may  not 
be  causes  in  which  such  allegation  is  necessary,  and  I  do  not  give 
any  opinion  that  this  is  necessary  in  all  casea  But  I  think  in 
all  such  cases  it  is  necessary  that  the  party  shall  state  clearly  and 
precisely  the  grounds  on  which  he  maintains  the  wrongous  cha- 
racter of  the  interdict,  and  the  consequences  produced  In  the 
present  case  the  pursuer  alleges — I  think  the  allegation  in  the 
ninth  statement  of  his  original  summons  is  the  main  one — '  that 
'  on  a  false  statement  of  facts  and  erroneous  pleas  in  law  annexed 
'  to  said  petition,  at  the  urgent  request  of  the  petitioner's  agent, 
'  the  sherijOT,  without  hearing  the  pursuer,  granted  the  interdict 
'  as  prayed  for.*  The  interdict  was  taken  off  on  the  17th 
August.  That  interdict  was  granted  against  the  continuing  of 
certain  buildings  which  were  intended  to  be  used  for  the  manu- 
facture of  wool  in  a  certain  way,  which  would  be  a  nuisance.  By 
that  allegation  regarding  the  pursuer's  operations  the  defender 
obtained  an  interdict  which  impeded  the  erection  of  the  build- 
ing ;  and  in  consequence  of  that  impeding  of  the  erection  of  the 
building,  the  pursuer  was  subjected  to  the  loss  of  a  season  of  his 
work,  to  the  rise  in  wages,  materials,  and  so  forth.  The  inter- 
dict was  taken  off  in  August  1853  ;  and  it  does  not  appear  that 
anything  has  been  done  yet  towards  the  erection  of  tiiis  build- 
ing. The  view  I  take  of  this  case  is,  that  the  party  has  not  set 
forth  in  his  record  sufficient  to  entitle  us  to  grant  an  issue.  He 
has  told  us  the  interdict  was  obtained  on  a  false  statement  of 
facts  and  erroneous  pleas  in  law,  but  he  has  not  told  us  what 
false  statement  of  facts,  what  erroneous  pleas  in  law ;  he  hall  not 
giv^en  us  the  one  or  the  other.  I  do  not  know  what  he  means. 
We  have  no  explanation.  'Whether  he  means  it  was  false  gene- 
rally that  shoddy-wool  work  was  a  nuisance— whether  that  is  the 
falsehood  alleged  I  do  not  know.  I  cannot  get  at  any  elements 
on  which  I  can  see  that  the  application  for  an  interdict  is  one 
which  entitles  us  to  give  an  issue  for  damages.  I  do  not  know 
from  this  record  what  would  be  the  issue  the  particular  circum- 
stances of  the  case  require.  Therefore  I  am  for  holding,  with 
the  Lord  Ordinary,  that  there  is  no  relevant  ground  for  an 
issue.* 

*  Lard  Ivory, — I  am  of  the  same  opinion.  I  should  not  be  dis- 
posed to  go  into  the  abstract  direction  laid  down  in  the  Lord 
Ordinary's  note.  Perhaps  if  I  were  to  go  into  the  abstract  rule, 
my  opinion  would  be  the  other  way.  I  concur  in  the  remark, 
that  m  every  case  of  this  kind  care  must  be  taken  to  set  forth 
the  special  circumstances  under  which  the  question  arises  ;  and 


Mr  Gifford, 
for  Pursuer. 
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Mr  Gifford,    *  we  must  be  guide4  by  them  in  reference  to  the  case  in  which 

foi  Pursuer.    <  ^j^^  iBsae  is  to  be  given.     I  can  perfectly  well  conceive  cases — 

'  and  cases  are  in  the  books — where  a  party  has  an  issue  without 

*  alleging  malice  and  want  of  probable  cause.  I  can^n  the  other 
'  hand,  equally  suppose  cases^where  it  would  require  to  be  averred. 
'  I  therefore  put  aside  the  reasoning  in  the  Lord  Ordinary's  note, 
'  and  rather  feel  disposed  to  adopt  the  narrower  ground  on  which 
'  the  Lord  Ordinary  has  put  the  judgment  in  this  case.  I  have 
«  looked  at  this  record  more  than  once,  and  I  think  it  is  very  un- 

*  satisfactory.  There  is  nothing  which  can  be  called  specific  in  it. 
'  As  I  read  it,  it  just  comes  to  this,  that  an  interdict  was  obtained 

*  against  the  pursuer.  Mtidie*s  and  Moires  cases  shew  that  the 
«  mere  fact  of  obtaining  an  interdict,  which  is  afterwards  recaUed, 
'  will  not  do  as  an  exclusive  and  sole  ground  on  which  to  rest  a 
'  claim  of  damages.     I  will  not  say  more  in  the  present  case.' 

Lord  Curriehill  concurs.  Lord  Deas  is  rather  of  an  op- 
posite opinion.     He  says,  at  the  end  of  his  opinion : — 

'  The  interdict  which  produced  these  results  was  obtained,  he 
'  avers,  '  on  the  false  statement  of  facts  and  erroneous  pleas  in  law 
'  *  annexed  to  the  said  petition ;'  and  this  allegation  is  followed 
'  by  a  detailed  statement  of  circumstances  tending  to  shew  that 

*  the  proposed  manufactory  would  not  have  been  a  nuisance,  thus 
'  pretty  distinctly  intimating,  I  should  say,  in  what  respect  it  was 
'  that  the  petition  thus  referred  to  in  the  record  was  false  in  point 
'  of  fact,  and  erroneous  in  law.     But  if  your  Lordships  think  that 

*  the  record  do^  not  specify,  with  sufficient  precision,  what  the 
'  statements  in  the  petition  were  which  the  pursuer  deemed  ob- 

*  jectionable,  and  in  what  respects  these  statements  were  false, 

*  and  the  pleas  in  law  erroneous,  I  am  not  prepared  to  dissent  from 
'  that  ground  of  decision.  The  want  of  precision  in  records  is  a 
'  daily  ground  of  complaint  in  this  Court ;  and  although  I  think 
'  the  rule  somewhat  strictly  applied  in  this  case,  it  is  wholesome 
'  and  necessary  to  teach  parties  that,  if  precision  be  not  attended 
'  to,  they  must  take  the  consequences.' 

The  Court  dismissed  the  action,  leaving  the  party  to  take 
his  remedy  by  a  new  action.  Now,  the  next  case  I  refer  to 
is  the  case  of  OUmour  and  Anderson  v.  OUchrist,  20th  June 
1857,  29  Jurist,  421.  This  was  an  action  of  damages  by 
a  mineral  tenant  against  his  landlord  for  having  wrong- 
fully interdicted  him  from  removing  his  machinery  from  one 
of  the  mines.  It  was  tried  at  Ayr  before  Lord  Ardmillan,  I 
think.  The  interdict  was  applied  for  in  these  circumstances : 
The  landlord,  Gilchrist,  said — '  I  have  got  a  report  from  a  man 
'  of  skill — an  engineer — who  tells  me  that  you  have  wrought 
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'  my  coal  wrong,  and  I  will  reqtdre  the  use  of  the  machinery  Mr  GMford, 
'  to  pump  up  the  water.  You  have  not  followed  the  lease, 
'  ana  you  cannot  take  away  the  machinery/  That  report  was 
produced  and  founded  on  in  the  application  for  interdict. 
The  landlord  contented  himself  by  saying  that  he  had  got  an 
interdict,  which  was  ultimately  recalled  in  the  right  court, 
but  was  not  liable  in  damages.  '  The  petition  was  accom- 
'  panied  by  and  founded  on  the  report  of  an  engineer,  whom 

*  Mr  Gilchrist  maintained  to  be  a  person  of  great  experience 

*  and  skill,  but  whose  qualifications  were  denied  by  Gilmour 
'  and  Anderson.*  He  put  in  a  separate  plea  of  6(ma.^cfo«.  He 
says — '  I  don't  know  aoout  the  works,  out  there  is  a  man  on 

*  whose  evidence  I  can  rely.'  The  interdict  was  ultimatelv  re- 
called, and  the  action  of  damages  was  brought  The  allega- 
tion of  the  pursuers  was  that  the  defender,  in  applying  for 
and  obtaining  the  interdict,  acted  in  the  most  reckless  and 
improper  manner,  and  with  an  utter  disregard  of  the  rights 
and  interests  of  the  pursuers,  and  of  the  terms  of  the  con- 
tracts between  the  parties.  Then  an  issue  was  proposed  in 
these  terms : — 

*  Whether,  on  or  about  the  25th  June  1855,  the  defender  did 
wrongfully,  and  without  probable  grounds,  apply  for  and  obtain 
from  the  sheriff  of  the  county  of  Ayr  or  his  substitute,  an 
interdict  prohibiting  the  pursuers  from  removing  their  machinery, 
utensils,  and  upfittings  situated  in  or  connected  with  the  said 
coalpit  or  mine  No.  2  ;  and  whether,  in  consequence  of  the 
said  interdict,  the  pursuers  were  prevented  from  removing 
their  said  machinery,  utensils,  and  upfittings,  from  about  the 
said  25th  June  1855,  until  on  or  about  11th  October  1855, 
or  any  part  of  the  said  period,  to  the  loss  and  damage  of  the 
pursuers  1  * 

*  The  Lord  Ordinary  having  reported  the  cause,  the  defender 
objected  to  the  above  issue,  and  maintained  that  malice  ought  to 
be  inserted  in  it.  In  presenting  his  application  for  interdict, 
the  defender  had  only  exercised  his  ordinary  right  at  common 
law.  He  had  obtained  a  report  from  a  person  of  skill ;  he  be- 
lieved it,  and  framed  his  petition  in  strict  accordance  with  it. 
Was  he  not,  therefore,  justified  in  going  to  a  judge,  and  asking 
for  an  interdict  "i—Mudie  v.  MUn,  12th  June  1828,  S.  vi,  967; 
Jifoir  V.  ffurUer,  16th  November  1832.  The  engineer  may  have 
committed  an  error  ;  but  that  did  not  prove  that  the  defender 
had  laid  an  unfair  case  before  the  judge.  Malice  and  want  of 
probable  cause  were  consequently  essential  to  the  issue. — Eeid 
V.  Brueef  11th  Jtily  1855,  stipra,  xxvii,  556. 

*  Lord  Murratf, — If  you  employ  a  respectable  man  to  make 
statements  which  are  not  true,  are  you  not  liable  for  the  state- 
ments made  by  that  respectable  man  ? 
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Mp  Giflford,        '  Lard  Justice-Clerk, — Especially  where  it  ib  averred  that  your 
fop  Purauer.    i  engineer  was  deficient  in  skill  and  experience. 

'  Lord  Justice- Clerk, — At  the  trial  this  may  appear  to  be  a  case 
'  where  malice  is  required  in  the  issue.     But  to  say  that  because 

*  the  defender  appears,  so  far  as  his  own  statement  goes,  to  have 
'  had  reasonable  ground  for  his  proceedings,  malice  must  therefore 

*  be  put  into  the  pursuer's  issue,  is  preposterous. 

*  The  other  judges  concurred.* 

And  in  that  case  the  pursuers  took  the  onvs  of  wrongful 
— *  wrongfully,  and  without  Drobable  grounds.'  Now,  sub- 
sequent cases  have  displacea  that,  and  allowed  the  issue 
to  be  read  as  '  wrongfully,'  instead  of  '  maliciously.'  The 
cases,  I  think,  begin  with  that  of  Abd  v.  Edmonds,  10th 
July  1863,  1  Macph.,  1061,  which  was  the  case  of  an  action 
of  damages  for  loss  caused  by  an  interdict  alleged  to  have 
been  wrongfully  applied  for  and  obtained  by  the  defender  ; 
and  it  was  held. — (1.)  That  it  was  not  necessary  for  the  pur- 
suers to  aver  that  the  statements  upon  which  the  defender 
had  obtained  the  interdicts  were  false  ;  and  (2.)  that  though 
the  pursuers  had  averred  malice  on  the  part  of  the  defender, 
it  was  not  necessary  to  put  this  in  the  issue.  The  interdict 
in  that  case  was  obtained  by  a  landlord  against  the  tenant's 
exercising  the  right  of  selling  stock  off  his  farm ;  he  did  not 
allege  that  it  was  done  in  error,  and  it  was  not  by  way  of 
sequestration  either  for  bygone  or  current  rent,  but  he  said 
that  there  was  an  obli^tion  in  the  lease  to  have  the  farm 
fully  stocked,  and  that  he  was  entitled  to  object  to  the  exer- 
cise by  the  tenant,  who  was  a  different  person  from  the  heir- 
at-law,  of  a  sale  for  displenishing  the  taxm, .  That  case  came 
first  before  Lord  Eanloch,  and  Uien  the  First  Division,  and 
the  interdict  was  ultimately  recalled.  Then  the  executors 
brought  an  action  of  damages,  and  this  question  arose  upon 
that  action  of  damages. 

Lord  Neavea. — ^Wnere  was  the  interdict  granted  ? 

Mr  Gifford, — First  in  the  Bill-Chamber,  and  ultimately 
recalled  by  Lord  Kinloch,  and  then  in  the  First  Division. 
This  was  a  separate  action  of  damages,  and  there  was  a  separ 
rate  conclusion  against  the  defenders  for  £bOO  damages, 
and  against  the  cautioner  for  iP150,  being  the  proportion  of 
the  ^500  for  which  the  latter  was  liable  under  his  bond  of 
caution. 

SoUcUor-Oeneral, — There  was  an  application  for  interdict 
in  the  sheriff-court  too  in  that  case.  Was  the  interdict  not 
granted! 

Mr  Clifford, — Yes,  there  was,  without  caution  ;  and  the 
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interdict  in  the  Bill-Chamber  with  caution  ;  and  the  action  ^r  Oifford, 
of  damages  was  based  upon  both,  and  that  is  the  reason  of  ^^^  Pi»«««- 
the  distinction,  that  whereas  the  debtors  were  concluded 
against  for  d6*500,  their  cautioner  in  the  Bill-Chamber  inter- 
dict was  only  concluded  against  for  .£^150,  being  the  sum  due 
under  his  bond  of  caution.  The  defence  was : — No  relevant 
grounds  to  support  the  conclusions  of  the  summons,  and  the 
interdicts  having  been  regularly  obtained  from  courts  of 
competent  jurisdiction  in  proceedings  duly  and  regularly  in- 
stituted and  proceeded  with  by  the  defender  in  good  faith 
and  without  malice,  the  defender  was  not  liable  in  damages 
in  respect  of  the  interdicts.  The  pursuers  proposed  to  put 
in  issue  the  word  '  groundlessly '  in  addition  to  the  word 

*  wrongfully : ' — *  And    whether    the    defender,    Alexander 

*  Edmond,  under  his  bond  of  caution  is  resting  owing 
'  to  the  pursuers  the  damage  so  sustained  by  them/ 
Lord  Ormidale  reported  the  case  to  the  First  Division. 
He  says : — 

*  In  support  of  their  first  point,  viz.,  that  the  aotion  should  be  at 
'  once  dismissed,  the  argument  of  the  defenders  was  founded  chiefly 
'  on  the  assumption  that  the  pursuers  did  not  distinctly  aver  in 
'  the  record  that  the  statements,  on  which  the  interdicts  com- 
'  plained  of  had  been  obtained,  were  false  in  fact ; — and  in  sup- 
'  port  of  their  argument  a  great  many  cases  were  cited  by  them 
'  from  M' Arthur  Moir  v.  Hunter,  16th  November  1832,  11  S., 

*  32,  to  the  recent  one  of  WoUheJcker  v.  TJ^e  Northern  Agrumku- 
'  ral  Company,  2()th  December  1862,  1  vol.,  3d  series,  of  Court 

*  of  Session  Cases,  p.  211.' 

That  was  a  case  of  damages  for  the  wrongous  arrestment 
of  a  ship  at  Aberdeen. 

*  The  Lord  Ordinary  does  not  think  he  would  have  been  war- 

*  ranted  by  any  of  the  authorities  in  now,  and  without  any  trial 

*  or  investigation,  dismissing  the  action.  On  the  contrary,  having 
'  regard  to  all  the  allegations  of   the  pursuers,  and  especially 

*  to  those  contained  in  articles  10  and  17  of  their  condescend- 
'  ence,  he  thinks  it  clear  that  they  are  entitled  to  have  the  case 
'  tried. 

'  In  any  other  view  it  would  have  been  a  very  idle  and  useless 

*  proceeding  for  the  defenders  to  have  to  find  caution  to  indemnify 
'  the  pursuers  against  the  consequences  of  the  interdict.    The  first 

*  plea  in  law  of  the  defenders  may  possibly,  however,  according  a^s 
'  the  true  and  actual  circumstances  disclose  themselves  in  evidence, 

*  come  yet  to  be  available  ;  and  therefore  the  Lord  Ordinary,  while 

*  he  has  not  at  present  sustained  it,  neither  has  he  repelled  it. 
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Mr  Gifford,        <  In  regard  to  the  terms  of  the  issue,  the  Lord  Ordinary  is  of 
forPunuer.    <  opinion  that  the  pursuers  are  not   bound  to  insert   in   it   a 
'  charge  of  malice  and  want  of  probable  cause.' 

And  he  suggests  that  the  case  of  GUmorir  and  Anderson  y. 
OiLchrist  shomd  be  followed.  The  case  came  up  to  the  First 
Division  upon  the  Lord  Ordinary's  report,  and  the  Court 
unanimously  granted  the  issues  proposed  by  the  pursuers, 
but  with  the  substitution  of  the  words  '  without  probable 
grounds,'  for  the  word  '  groundlessly .'   Lord  Deas  observed : — 

'  An  interim  interdict  which  is  granted  without  hearing  parties 
'  is  always  given  periculo  peterUis.     It  might  have  been  a  question 

*  whether  the  pursuers  were  bound  to  take  the  burden  of  proving 

*  that  the  interdicts  were  applied  for,  *  without  probable  grounds,' 
'  but  they  have  relieved  us  of  all  difficulty  by  agreeing  to  these  issues.' 

Then,  the  last  case,  I  think,  is  that  of  Bobinson  and 
Ridley  v.  The  North  British  Bmlway  Company^  2  Macph., 
841 ;  and  in  this  case,  which  was  also  a  case  of  wrongous 
interdicting,  an  issue  was  granted.  The  pursuers  in  the 
action  of  damages  were  railway  contractors ;  and  it  had  been 
stipulated  in  tne  contract  that,  if  they  did  not  finish  the 
work  specified  in  their  contract  within  a  given  time,  they 
should  forfeit  the  plant,  to  the  effect  of  the  Railway  Company 
getting  possession  of  it  and  using  it.  The  Railway  Company 
said  that  the  contractors  made  defEiult  in  point  of  time,  and 
they  applied  to  the  arbiter  under  the  contract  to  interdict 
ana  pronibit  the  contractors  from  removing  their  plant  In 
order  to  enforce  the  arbiter's  order,  (be  Railway  Company 
presented  the  order  in  Uie  Bill-Chamber,  witn  a  bill  of 
suspension,  and  got  interdict  against  the  contractors  from 
taking  away  their  plant,  and  the  plant  was  locked  up  while 
the  interdict  was  being  tried ;  ultimately  the  interact  was 
recalled  by  Lord  Elinloch  in  a  judgment  that  was  acquiesced 
in.  I  think  the  Railway  Company  submitted  to  the  judgment 
recalling  the  interdict ;  and  accordingly,  the  contractors  were 
allowed  to  take  away  their  plant,  and  then  they  brought  an 
action  of  damages  for  loss  of  the  use  of  the  plant  against  the 
Railway  Company ;  and  they  put  it  upon  two  grounds,  first, 
that  the  Railway  Company  prevented  them  from  removing  it, 
by  keeping  it  upon  their  premises  by  an  order  of  the  arbiter, 
and  then  by  the  interdict,  and  they  proposed  this  issue : — 

*  Whether  the  defenders  wrongfully  prevented  the  pursuers 

*  from  removing  from  the  Carlisle  Extension  Railway  the  railway 

*  plant  belonging  to  the  pursuers,  and  that  from  30th  May  1862 
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to  26ih  June  1863,  or  any  part  of  that  period,  to  the  loss, 
injury,  and  damage  of  the  pursuers.     Damages  laid  at  £750.* 

*  The  defenders  argued: — (1.)  That  the  action  was  irrelevant, 
in  respect  the  order  by  the  arbiter  for  detention  of  the  plant 
was  not  said  to  have  been  sought  by  the  defenders,  and  their 
application  for  interdict  in  the  Bill-Chamber  was  justified  by 
that  order,  which  they  were  bound  to  carry  out.  And  (2.)  That 
if  the  action  should  be  held  relevant,  the  words  '  maliciously 
'  and  without  probable  cause,*  should  go  into  the  issue. 

'  The  pursuers  answered  that  what  was  stated  as  an  objection 
to  relevancy  was  really  on  the  merits ;  and  as  to  the  terms  of 
the  issue,  it  had  now  been  well  settled  that  the  words  contended 
for  were  not  necessary  in  such  a  case  as  this.* 


Mr  Giflbrd, 
for  Piusuer. 


And  they  referred  to  GfUmour  cmd  Anderson's  casa    The 
Lord  President  said — 


<  I  cannot  say  that  I  think  there  is  any  irrelevancy  in  this 
action.  The  pursuers  state  that  afler  the  completion  of  their 
contract,  and  the  inspection  and  approval  of  the  railway,  they 
were  about  to  remove  their  plant,  when  the  defenders,  without 
any  ground,  objected  to  their  doing  so,  and  claimed  the  plant  as 
their  propei*ty,  and,  to  carry  out  their  purpose  of  appropriating  it, 
applied  to  the  arbiter  for  authority  to  dispose  of  it.  It  is  said 
that  the  arbiter  pronounced  an  order  prohibiting  the  removal  of 
the  plant,  and  it  is  contended  by  the  defenders  that  that  is  not 
a  relevant  statement,  because  it  is  not  said  that  the  order  was 
sought  by  them.  Whether  that  be  so  or  not,  they  adopted  it, 
and  made  it  their  own,  because  they  tried  to  make  it  more 
effectual,  by  subsequently  bringing  a  suspension  and  interdict, 
which  they  themselves  state,  in  answer  to  article  18  of  the 
condescendence,  *  was  supplementary  to,  and  justified  by  *  the 
arbiter's  order.  I  think,  therefore,  Uiat  this  is  a  relevant 
condescendence. 

'  The  next  question  is  as  to  the  issue.  Now,  I  do  not  think  it 
should  be  divided  into  several  issues,  applicable  to  each  step  of 
the  procedure  complained  of.  I  think  the  issue,  so  far  as  the 
introductory  part  goes,  contains  the  substance  of  the  injury 
complained  of.  But  it  is  said  that  want  of  probable  cause  should 
be  inserted,  and  the  authority  relied  on  is  the  case  of  ifotr,  and 
the  opinion  of  Lord  Gillies  in  that  case.  It  does  not  appear  to 
me  that  that  case  is  parallel  with  the  present  one.  In  that  case 
there  was  undisturbed  possession  and  usage  of  a  ferry,  and  an 
application  for  interdict  tUi  poaMetia.  Here  the  case  is  quite 
different.  This  plant  is  on  the  railway  of  the  defenders,  but  still 
it  is  the  property  of  the  pursuers,  and  here  is  a  proceeding  for 
the  purpose  of  inverting  that  possession.  That  is  a  totally 
different  case.  It  may  turn  out  that  there  was  something  in 
the  conduct  that  made  the  proceeding  not  wrongful,  but,  mean- 
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Mr  Gifibrd,    <  time,  I  think  all  they  need  to  prove  is,  that  they  were  wrong- 
for  Punmer.    ,  f^y^  prevented  from  removing  the  plant. 

*  I  think  there  is  no  need  for  a  schedule.' 

Accordingly,  the  issue  proposed  by  the  pursuers  was  granted. 

Lord  Ju8tice-Glerk. — You  see,  Mr  Gifford,  that  the  aver- 
ment was,  that  after  the  completion  of  the  contract,  and  the 
inspection  of  the  line  by  the  Government  inspector,  they 
were  prepared  to  remove  their  plant,  but  the  defenders,  upon 
an  unfounded  allegation  of  detault  in  carrying  out  the  con- 
tract, claimed  the  whole  plant;  and  the  allegations  upon 
which  they  proceeded,  and  upon  which  they  obtained  their 
interdict,  were  unfounded. 

Mr  Oiford. — I  think  that  that  did  not  enter  as  an  element 
into  the  judgment  of  the  Court.  In  the  case  I  have  just  read, 
of  Abel  V.  Edmonds^  it  was  expressly  ruled  that  it  was  not 
necessary  to  say  that  the  statements  in  the  petition  were 
false. 

Lord  Justice-Clerk. — Not  false ;  that  was  not  the  thing, 
but  unfounded. 

Lord  Neavea. — Another  thing  which  strikes  me  there,  is 
the  very  peculiar  words  of  the  issue.  It  was  behind  the  back 
of  the  party  that  they  got  the  interdict. 

Mr  Qifford. — Yes ;  thev  produced  the  arbiter^s  award  in 
the  Bill-Chamber,  and  got  interim  interdict 

Lord  Neavea^ — No  interim  interdict  was  obtained. 

Mr  Qifford, — ^But  in  Robi/nsorCs  case  the  simple  issue 
granted  was,  whether  the  defenders  '  wronrfuUy  prevented  * 
the  pursuers.  The  Lord  Ordinary  suggested  in  iiis  note  that 
the  issue  should  make  express  reference  to  the  order  of  the 
arbiter.  The  Court,  however,  thought  that  the  essence  of  the 
thing  was  sufficiently  put  by  putting  '  wrongfully  prevented ' 
from  removing  their  plant.  In  the  present  case,  it  was  an 
interdict  against  doing  something.  In  Mudie  v.  Miln^  the 
application  was  an  application  for  mterdict.  Two  parties  got 
Dean  of  Guild  warrants  to  rebuild  their  houses.  In  the  ap- 
plication by  Mudie  no  mention  was  made  of  any  building  at 
the  back  of  his  house ;  and  on  his  commencing  to  erect  a 
small  building  behind,  but  within  his  boundary,  Miln  applied 
for  an  interdict.    (Reads  from  report  of  case): — 

June  12, 1828,  '  Mudie  and  Miln  were  proprietors  of  adjoining  tenements  in 
6  S.,  967.  '  Dundee ;  and  both  having  resolved  to  take  down  and  rebuild 
'  their  respective  houses,  presented  applications  to  the  Dean  of 
'  Guild  for  the  usual  warrants.  In  the  application  by  Mudie,  no 
*  mention  was  made  of  any  building  to  the  back  of  his  house  ;  and 
'  on  his  commencing  to  erect  a  small  building  behind,  entirely, 
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*  however,  within  his  own  boundary,  Miln  applied  for  an  interdict,    Blr  Giflford, 

*  on  the  ground  (which  was  totally  unfounded)  that  Mudie  was   ^^  It»w»«*- 
'  encroaching  on  his  property,  or  at  least  on  a  bit  of  ground 

*  which  was  to  be  considered  as  mutual  property.  The  Dean  of 
'  Guild  granted  interdict  in  the  meantime ;  but,  after  a  litigation 
'  which  delayed  the  completion  of  the  building  for  a  few  mouths, 

*  he  ultimately  recalled  it,  and  found  Miln  liable  in  expenses. 
'  Mudie  then  raised  an  action  against  Miln  before  the  sheriff, 
'  concluding  for  damages  on  account  of  the  loss  suffered  by  him  in 

*  consequence  of  the  delay  occasioned  by  Miln's  rrudafideSy  and  his 
'  improper  application  for  an  interdict.  The  sheriff-substitute 
'  found  Miln  liable  in  damages ;  but  the  sheriff-depute,  on  the 
'  ground  that  Mudie  had  obtained  no  warrant  to  biuld,  and  that 
'  there  was  no  instance  of  a  party  being  found  liable  in  damages 
'  for  delay  occasioned  by  his  contesting  the  right  of  a  party  to 
'  build,  assoilzied  him ;  and,  in  an  advocation,  >the  Lord  Ordinary 
'  and  IJie  Court  remitted  simpHcUer^  with  expenses.' 

It  seems  to  have  been  held  that  he  had  taken  a  warrant  to 
build  one  house,  and  built  another  without  intimating  what 
he  proposed  to  do ;  and  the  interdict  against  that  was  found 
not  to  infer  liability  in  damages,  even  although  it  was  ulti- 
mately recalled. 

Now,  in  the  present  case,  we  have  this  special  difference 
from  any  cases  to  which  I  have  referred — ^at  least,  different 
from  all  the  more  recent  cases,  omitting  the  case  of  Roberta  v. 
Earl  of  Boaebery — that  this  is  an  interdict  resorted  to  by  the 
landlord  in  terms  of  a  contract.  He  says  it  has  been  con- 
tracted between  the  tenant  and  himself  that  the  tenant  is 
not  to  have  this  waygoing  black  crop ;  and  upon  that  allega- 
tion of  the  meaning  of  the  contract  between  the  parties,  ne 
asks  for  interdict.  Tne  tenant  says — '  That  is  not  the  contract ; 
'  it  is  the  other  way.  The  contract  is,  that  I  am  to  have  it.' 
And  the  point  in  dispute  between  the  parties  is,  Jirst,  the 
meaning  of  the  contract ;  and  then  the  subject,  meaning  the 
use  of  100  acres  for  black  crop. 

Lord  Jvstice'Clerk. — The  landlord  is  wrong  in  law,  but 
not  in  fact 

Mr  Gifford. — He  is  wrong  in  fact,  too,  in  regard  to 
the  rules  of  good  husbandry,  and  the  practice  of  the 
country.  If  the  rules  of  good  husbandry  be  considered 
a  fact,  he  is  wrong  in  fact  too,  because  they  are  matters 
of  fact  to  be  determined  by  a  reference  to  men  of  skill. 
But  take  the  case  of  a  dinerence  of  opinion  between  two 
contracting  parties  as  to  the  meaning  of  the  contract,  and  add 
to  that  the  difference  arising  upon  the  direct  realisation  of 
the  possession  or  use  of  a  particular  subject  Now,  I  submit  to 
your  Lordships  that  these  cases  where  a  party  who  makes  a 
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fOTPmwaor'  ^^^°S  constaruction  of  the  contract,  and  by  virtue  of  this 
wrong  construction  gets  the  use  or  possession  to  which  he  is 
not  entitled,  and  deprives  the  other  contending  party  of 
that  use  or  possession  to  which  he  is  entitled,  must  he 
answerable  for  damages  at  the  end  of  the  day,  however 
probable  grounds  he  may  have  had,  and  however  difficult 
the  question  may  be  which  the  parties  are  to  decide  between 
themselves.  In  the  present  case,  it  is  the  use  of  a  subject 
to*raise  a  crop  from.   The  tenant  says — '  I  am  entitled  to  raise 

*  the  crop."*  The  landlord  virtually  says — '  No,  you  are  not ;  I 

*  am  entitled  to  raise  the  crop  oflF  it  :** — ^for  the  purpose  to 
which  the  two  parties  put  the  ground  is  exactly  the  same. 
It  i^ay  be  that  the  tenant  is  to  take  one  kind  of  crop  and  the 
landlord  another ;  still,  the  question  between  them  is,  who  is 
to  take  the  crop  of  1859  from  that  100  acres — or  rather  frx>m 
these  four  parks,  amounting  in  all  to  97  acres  ?  Now,  will  it 
do  for  the  landlord  to  maintain,  as  he  does,  the  broad  plea — 
^  I  am  not  to  be  liable  in  damages,  however  this  contract  be 
'  constnjed,  because  I  was  in  bortafidein  maintaining  the  plea.^ 
In  the  first  place,  I  think  we  start  with  this,  that  the  land- 
lord was  not  in  possession  when  he  applied  for  tbis  interdict. 
It  was  applied  for  long  before  the  issue  of  the  lease — in  March 
— ^at  a  time  when  the  tenant  was  in  possession  of  the  whole 
land ;  and  the  interdict  was  directea  against  the  tenant  in 
possession  of  the  farm  from  taking  from  a  portion  of  it  a  crop 
which  he  says  he  is  entitled  to.  it  is  not  therefore  the  case 
of  Moir  V.  HuTvter;  it  is  not  the  case  of  a  party  in  posses- 
sion of  a  right  which  another  party  comes  forward  to  dis- 
turb ;  it  is  a  question  between  two  contracting  parties  for  the 
subject-matter  of  the  contract,  and  I  don't  think  it  makes 
any  diiSerence  what  is  the  subject-matter  of  the  contract. 
Suppose  the  crop  itself  is  actually  sowed,  and  reaped,  and  is 
seized  by  the  landlord,  and  kept  possession  of,  I  don't  see 
why  the  landlord's  argument  would  have  been  different  It 
would  have  been  more  unfavourable  for  him,  I  daresav,  but 
the  principle  would  have  been  the  same  ;  for  he  had  claimed 
and  insisted  on  taking,  or  had  seized  the  crop  which  is 
actually  produced.     He  said — '  The  crop  is  mine,  because 

*  you  have  no  right  to  that  land,  for  your  lease  was  at  an 
*•  end,  and  whatever  fruits  the  subjects  have  produced,  I  will 
^  claim  them/ 

Lord  Neaves, — ^I  dotft  see  that ;  however,  he  might  by  an 
act,  brevi  Tnanu^  have  seized  them. 

Mr  Clifford. — Take  the  case  of  a  mineral  lease.  The  mineral 
tenant  proceeds  to  take  out  pieces  of  the  coal ;  the  landlord 
says  the  lease  is  terminated.    Surely  the  proper  thing  which 
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the  parties  are  dispntincr  is  the  coal  which  the  tenant  would  ^  Oilbrd, 
have  taken  out  had  he  not  been  interrupted  by  the  land-   *"^-«- 
lord.    If  the  tenant  could  shew  that  under  his  lease  he  would 
have  taken  out  that  coal,  the  landlord  is  not  entitled  to  say — 
*  My  construction  of  the  lease  is  right    I  was  in  bona  fide 
'  in  interdicting  you,  and  you  are  not  to  get  damages/ 

The  present  case  is  the  ri^ht  to  the  produce  of  a  subject 
from  land,  but  there  is  no  difference  in  principle.  In  the  one 
case,  the  landlord  prevented  the  tenant  from  taking  a  piece 
of  land,  pars  soli;  in  the  other  case,  he  prevented  nim  from 
raising  the  crop  himself,  but  the  principle  is  exactly  the 
same.  Under  uie  guise  of  a  contract — under  the  construc- 
tion which  the  landlord  puts  upon  the  contract — ^he  has 
insisted  upon  keeping  that  whicn  was  the  property  of  the 
tenant ;  and  now,  all  that  the  tenant  asks  is  to  restore  it  in 
the  shape  of  damages,  and  the  measure  of  that  is  the  extent 
of  the  injury.  Now,  I  submit,  therefore,  that  cases  of  inter- 
rui)tion  of  a  wrongous  building  on  the  ground  of  servitude 
altiua  non  toUendi  do  not  apply  here,  when  the  subject 
matter  of  this  case  is  so  special.    It  is  a  dispute  about  the 

{irice  of  the  property,  each  of  the  parties  saying — *  It  is  mine."* 
n  Bobvnson  and  Ridley's  case,  the  contention  of  the  Railway 
Company  was  scarcely  more  reasonable.  They  believed  that 
they  were  acting  in  perfect  bona  fide,  and  got  the  arbiter  to 
^o  along  with  them,  and  it  was  only  after  a  full  discussion 
m  the  Outer  House  that  the  interdict  was  recalled.  But 
that  has  nothing  to  do  with  the  present  question.  It  is 
a  question  of  disputed  right  of  property ;  the  interdict  is 
ultimately  recalled,  and  the  party  interdicted  is  ultimately 
found  entitled  to  be  right. 


1 5th  March  IS65. 

Mr  Clifford, — ^Yesterday,  I  said  that  the  case  of  the  pursuer 
here,  prevented  by  this  interdict  from  taking  a  black  crop 
from  one-sixth  of  the  farm,  is  in  a  different  position  from 
almost  all  of  the  cases  from  which  I  quoted,  and  Drought  under 
your  Lordships'  notice,  except  perhaps  the  first  case  of  Roberts 
V.  The  Earl  of  Roseberv,  which  is  an  authority  where  dami^es 
were  found  due,  and  where  it  was  ruled  that  the  decision  that 
the  interdict  was  unwarranted,  and  ought  not  to  have  been 

? ranted,  was  to  be  held  as  conclusive  in  the  trial  of  the  case, 
he  position  of  a  party  who  is  deprived  of  getting  a  subject 
to  which  he  had  right  by  contract — deprived  by  an  ille^ 
proceeding — ^is  very  different  from  one  where  tne  exercise 

2f 
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Mr  Gifford,  of  a  right  of  some  kind  of  use  of  his  own  property,  some 
for  Pursuer,  ^^^y  ^^  other,  is  involved ;  and  I  was  suggesting  this  as 
a  fair  case  for  that  question,  whether  damages  snould  be 
uniformly  found  due,  and  necessarily  found  due,  when  the 
decision  was  pronounced,  that  the  interdict  should  not  have 
been  granted.  Suppose  the  subject  in  dispute  had  been  put 
into  the  hands  of  a  third  party  to  await  the  result  of  the  ais- 
pute  between  the  parties  regarding  it,  in  that  case  certainly, 
at  the  end  of  the  litigation,  when  the  question  of  right  was 
determined,  the  subjects,  with  its  fruits,  would  be  awarded  to 
the  party  who  had  right  thereto.  But  the  present  case,  1 
think,  is  really  stronger  than  that,  for  I  am  aisposed  to  put 
the  case  of  Mr  Miller  strictly  as  a  case  in  whicn  the  otner 
party,  Mr  Hunter,  is  chargeable  with  breach  of  contract.  I 
think  it  has  been  finally  decided  by  your  Lordships,  aaid  by 
the  House  of  Lords,  that  by  the  terms  of  the  lease  Mr  Miller 
was  entitled  to  that  100  acres  of  black  crop  in  his  waygoing 
year.  The  meaning  of  that  is,  that  he  had  stipulated  tor  that 
crop  by  contract  with  the  landlord. 

iord  JusHce-Clerk, — He  was  entitled  to  possession  of  the 
land  for  the  purpose  ? 

Mr  Oiffora. — For  the  purpose  of  taking  it ;  that  is  to  say, 
he  had  bought  that  right  n*om  the  landlord,  and  what  is 
more,  he  had  paid  for  it ;  for  the  whole  rent  has  been  paid, 
and  is  in  the  landlord's  pocket.  And,  in  reality,  the  landlord's 
position  is  just  this : — 'You  have  bought  a  subject  from  me  ;  I 

*  refuse  to  give  it  you ;  you  have  paid  the  price ;  I  don't  offer 

*  to  repay  it;  yet  now  that  you  have  vindicated  your  right,  and 
^  shewn  that  you  had  ri^ht  to  the  subject  by  the  terms  of 
^  the  bargain,  I  cannot  be  called  upon  to  make  over  that 
'  right' 

ford  Justice'CleTk. — Is  that  not  a  case  of  violent  profits ! 

Mr  Clifford. — I  think  it  is  not  violent  profits  ;  it  is  a  special 
thing. 

Lord  JvMice-Clerk. — In  the  ordinary  case,  you  know,  a 
case  of  violent  profits  is  made  by  a  landlord  against  his 
tenant;  but  one  can  suppose  a  corresponding  application 
made  by  the  tenant  against  his  landlord. 

Mr  Qifford. — ^Yes,  the  analogy  is  a  valuable  one,  and  the 
rule,  as  against  the  tenant,  is  that  he  shall  be  answerable  for 
the  utmost  profit — double  rent  it  may  ba 

Lord  Justice-Clerk. — That  he  has  made? 

Mr  Oifford.'-ThBt,  he  might  have  made. 

Lord  Justice-Clerk — Wefl,  that  you  know  you  made ;  and 
in  a  claim  against  the  landlord  for  the  profits  that  he  must 
have  made,  or  might  have  made. 
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Mr  Oifford, — By  taking  a  black  crop.    I  want  to  know  the  ^^  Gifford, 
principles  upon  which  damages  are  due  at  alL  ^^^  Puwuer. 

Lord  Neavea. — The  profits  which  Mr  Hunter  had  succeeded 
in  making  by  remoying  you  ;  and  if  you  had  got  possession 
on  a  bond  of  caution  for  yiolent  profits,  and  then  been  found 
wrong  as  to  your  1 00  acres,  that  would  just  haye  been  the 
yery  counterpart  of  what  you  haye  here. 

Mr  Giffora, — ^Yes,  there  is  an  analogy ;  but,  in  the  mean* 
time,  I  am  dealing  with  the  plea  that  no  damages  are  due 
at  all ;  that  the  landlord  has  presented  the  application  for 
interdict  and  obtained  it  in  bona  fide,  in  the  Just  belief  enter- 
tained by  himself  that  he  was  right  in  so  domg.  Now,  if  I 
once  can  bring  the  case  into  a  case  of  contract,  I  think  I 
will  rightly  compare  it  to  the  case  of  the  Dunoon  Ferry, 
which  was  a  case  yery  like  this.  If  the  landlord  has  con- 
tracted and  forced  by  the  terms  of  the  lease  that  his  tenant 
shall  haye  this  100  acres  for  the  purpose  of  taking  a  black 
crop  from  these  acres,  that  is  one  of  the  considerations 
which  the  landlord  has  giyen  in  respect  of  the  rent  paid  by 
the  tenant ;  and  the  moment  that  is  established,  then  the 
tenant  is  just  as  much  entitled  to  that  as  to  any  other  right 
under  the  contract ;  and  in  an  action  of  damages  for  breach 
of  contract  nothing  should  turn  upon  whether  the  party  has 
been  guilty  of  breach  (if  once  established  he  has  been  guilty 
of  it,  wilfully  or  unwilfiilly),  or  otherwise.  A  party  who  agrees 
to  sell  goo(&  does  not  escape  an  action  of  damages  if  it  once 
becomes  a  question  of  contract,  which  is  the  measure  of  the 
loss  he  has  made,  altogether  irrespectiye  of  the  motiyes  or 
causes  which  led  that  party  to  break  the  contract.  Now, 
in  the  present  case,  the  interdict  obtained  by  the  landlord 
was  the  means  which  he  used  for  committing  a  breach  of 
contract. 

Lord  Neavea. — Is  there  a  clause  of  warrandice  in  the  lease  ? 

Mr  Oifford, — There  is,  and  he  has  committed  a  breach  of 
contrac  by  means  of  this  interdict,  just  as  if,  hrevi  manuy  he 
had  turned  the  tenant  out  of  the  possession  of  the  farm.  If 
that  be  the  case,  then  it  relieyes  your  Lordships  of  all  the 
difficulties  which  attend  cases  of  interdict— of  the  exercise  of 
a  right  of  way,  and  similar  rights,  in  which  there  may  be, 
according  to  circumstances,  great  difficulty  in  determining 
whether  damages  are  due  or  not.  Therefore,  withbut  laying 
down  any  general  rule,  for  I  don't  think  we  require  to  do 
that  in  this  case,  I  think  that  this  may  be  reached,  that 
when  there  is  a  contract  between  the  parties,  by  which  for  a 
yaluable  consideration  on  the  one  hand,  the  other  party 
agrees  to  giye  something  to  the  party  with  whom  he  con- 
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Mr  Oifford,   tracts ;  and  if  that  contract  be  explained  and  the  rights  of 
for  Pursuer,   parties  finally  detennined  under  it—  one  of  the  parties  has 
m  any  view,  or  on  any  account  whatever,  refused  to  fulfil 
his  part — he  shall  be  answerable  for  damages  for  breach  of 
contract.    Now,  is  there  anything  in  the  particular  mode 
adopted  by  the  landlord  in  this  case,  which  is  to  save  him 
from  the  damages  which  are  justly  due  for  breach  of  contract  ? 
He  has  proceeded,  no  doubt,  by  way  of  interdict,  but  inter- 
dict is  a  mode  of  enforcing  contracts  and  obligations  ;  and 
interdict  might  have  been  taken  against  a  purchaser  who 
had  taken  possession  of  a  subject  which  he  had  purchased, 
in  the  hanas,  it  may  be,  of  third  parties ;  there  is  nothing  in 
the  form  of  interdict   which  exempts  a  party  from  the 
liability  that  he  shall  fulfil  his  contract,  if  once  the  contract 
be  ascertained.    Therefore  I  submit  to  your  Lordships  that 
upon  this  branch  of  the  case,  the  direction  which  I  asked  at 
the  trial  as  applicable  to  this  case  was  really  a  direction  to 
which  I  was  entitled.    I  did  not  need  it  in  this  case,  because 
without  that  direction  the  jury  have  affirmed  it  in  my  favour ; 
but  the  contention  which  I  am  now  submitting  to  your  Lord* 
ships  is,  that  in  the  special  circumstances  of  this  case — that 
is,  oy  the  judgments  the  tenant  was  found  entitled  to  the 
waygoing  crop  which  he  claimed — the  landlord  acted  wrong- 
fully in  preventing  him  from  taking  it 
Ltyrd  Ciyvoan. — ^Have  you  got  that  direction  in  the  notes  ? 
Mr  Oifford. — It  is  noted  on  page   76.     Lord  Kinloch 
refused  to  ^ve  the  direction,  and  I  excepted  to  that.    He 
gave  this  direction — 

'  That  it  does  not  necessarily  follow,  because  the  Court  in  the 
'  previous  process  recalled  the  interdict  as  having  been  applied 
'  for  on  insufficient  grounds,  that  the  defender  is  to  be  made  liable 
'  in  damages.  But  that  the  whole  circumstances  in  which  the 
'  interdict  was  applied  for  are  to  be  considered  by  the  jury,  in 
'  order  to  their  determining  whether  the  application  for  the  same 
•  was  a  wrongful  proceeding,  in  respect  of  which  damages  are 
'  justly  due.' 

Lord  Justioe-Clerk. — Well,  that  is  a  sound  direction, 
because  I  think  that  leaves  to  the  jury  to  consider  what  is 
wrongful. 

Mr  Oifford. — ^I  excepted  to  that  direction;  and  in  lieu 
of  that  I  asked  another,  which  was  reiiised.  But  we  are 
not  here  on  a  bill  of  exceptions ;  the  other  party  had  no 
exception,  and  it  is  rather  as  clearing  the  ar^ment  that  I 
refer  to  this  at  all.  That  direction  dv  the  judge,  and  die 
exception  which  was  taken  to  it,  and  the  direction  which  I 
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then  asked,  fairly  raise  the  question,  that  it  was  determined   ^^  oifford, 
hy  the  court  of  last  resort  that  this  interdict  was  a  wrongful  ^^  Pwwuw- 
proceeding ;  and  I  think  I  am  fully  borne  out  in  the  argu- 
ment which  I  have  submitted  hy  the  case  of  Roberta  v. 
Earl  of  Roeebery^  which  was  decided  by  Lord  Chief  Com- 
missioner Abbot. 

Lord  Justice-Glerk. — ^I  femcy  that  that  direction  really 
embodies  your  contention  now. 

Lord  N eaves. — And  in  that  particular  case. 

Mr  Qifford. — I  confine  it  under  this  particular  case ;  but 
there  are  other  cases  where  there  is  really  a  breach  of 
contract. 

Lord  Neavea. — '  In  violation  of  the  lease."  You  say  that 
^  wrongful '  here  is  really  in  violation  of  the  contract  ? 

Mr  Clifford,— Yes. 

Lord  Justice-Clerk, — ^The  proposition  comes  to  this — 
without '  wrongful '  there  is  a  claim  of  damages,  whatever  the 
amount  may  be  l 

Mr  Oifford.— Well,  I  am  not  quite  sure ;  that  would  be 
rather  too  broaa 

Lord  Justice-Olerk.  —  Then  you  confine  it  to  a  case  of 
breach  of  contract  ? 

Mr  Qiford, — I  think  I  am  not  called  upon  to  go  beyond 
that. 

Solidtor-Oeneral, — ^I  would  admit  the  general  proposition. 

Lord  Neavea, — Then  comes  the  question  whetner  it  is  an 
illegal  wrong  ? 

Mr  Oifford. — Now,  suppose  it  were  put  the  other  way,  and 
that  instead  of  the  landlord  having  found  caution  to  the 
tenant  for  wrongous  interdict,  the  tenant  had  found  caution 
to  be  answerable  to  the  landlord  if  he  was  allowed  to  go  on 
as  he  proposed  ;  and  the  tenant  had  gone  on  and  taken  the 
black  crop  which  he  had  proposed  to  do ;  that  the  litigation 
had  gone  on,  and  with  an  opposite  result ;  would  not  the 
landlord  have  come  to  the  tenant  saying — *  You  must  give  me 
*'  what  you  have  made  off  these  lOO  acres  which  you  had  no 
*  right  to ;  you  must  pay  me  whatever  the  amount  of  your 
'  actual  increment  is  from  these  100  acres,  which  were  my  100 
'  acres,  and  you  found  caution  to  make  good  whatever  loss 
'  might  be  sustained  from  retaining  them  V  I  confess  I  am  at 
a  loss  to  see  on  what  ground  the  tenant  could  say — *  No,  I 
'  shall  not  give  you  what  I  have  made;  the  thousand  pounds 
'  which  I  made  were  all  yours,  but  I  then  thought  I  had  a 
^  rifi^ht  to  it.  And,  I  thmk,  looked  at  on  these  grounds,  it 
would  be  very  difficult  for  the  tenant  to  maintain  that.  But 
it  is  equally  aifficult  for  the  landlord  to  say,  when  the  land- 
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Mr  Gifford,  lord  has  deprived  the  tenant  of  that — (I  am  assuming  that 
fnr  PuTBuer.  considerable  profit  has  been  derived  from  the  crop  in  ques- 
tion)— *  Well,  I  have  prevented  you  from  taking  that  crop;  I 
^  have  taken  the  ground  which  is  yours  ;  you  had  the  fields 
'  kept  in  grass  for  a  long  series  of  years,  and  it  was  therefore 
'  in  condition  to  produce  a  large  crop,  yet  I  shall  not  be 
'  answerable  for  damages.^  Where  is  this  to  stop!  Not  an- 
swerable at  all !  Is  no  portion  of  the  quid  pro  quo  that  was 
given  to  be  handed  to  him!  Can  it  be  extracted  in  any 
other  way  than  this  if  it  is  withheld  ?  That  is  the  very  thing 
which  the  landlord  was  bound  to  have  done  to  the  effect  of 

Eutting  the  tenant  in  the  position  that  he  would  otherwise 
ave  been  in.  No  doubt  I  admit  that  he  is  not  to  have 
conseauential  damages,  but  direct  damages ;  it  is  a  direct 
loss  wnich  he  has  sustained  from  the  want  of  this  portion  of 
the  farm. 

Lord  Justice-Clerk. —  You  see,  when  an  application  is 
made  for  interdict,  the  question  that  the  Court  have  to 
determine  always  is — How  shall  we  best  adjust,  the  interim 
possession,  or  the  interim  exercise  of  the  nghts  by  the  par- 
ties ;  and  to  enable  the  parties  at  the  termination  of  the  suit 
to  get  all  that  they  are  entitled  to  according  to  the  ultimate 
decision !  Now  there  are  a  groat  many  examples  of  that, 
particularly  in  those  cases  where  arrangements  have  been 
made  for  keeping  accounts, — cases  of  patents  and  salmon- 
fishings,  where  parties  are  allowed  the  use  of  a  patent  or 
fishing  upon  an  obligation  to  give  an  account  of  the  produce. 
On  the  one  hand,  if  interdict  is  granted,  and  a  party  suffers, 
then  there  must  be  caution,  on  the  other  hand,  that  he 
shall  be  indemnified  for  having  his  trade  stopped ;  but  does 
not  aU  that  point  to  this,  that  where  there  is  a  specialty 
which  is  caused  by  the  imposition  or  refusing  of  the  interdict, 
then  the  plea  of  special  damages  applies. 

Mr  Oyffbrd. — Damages  in  proper  contemplation  of  the 
parties ! 

Lord  Justice-Clerk. — I  mean  damage  which  is  not  merely 
direct,  but  which  is  not  to  be  measured  in  a  kind  of  rough 
and  round  estimate,  but  which  is  subject  to  calculation.  Is 
not  that  principle  sufficient  for  your  present  purpose ! 

Jf  r  Qifford.'—l  rather  think  it  is.  Special  damages  in  this, 
that  it  is  damage  to  put  the  tenant  in  the  position  which  he 
would  have  been  in  had  he  not  been  improperly  excluded, 
and  to  place  him  at  the  end  of  the  day  just  as  nearly  as  pos- 
sible where  he  would  have  been,  if  this  process  had  not  come 
in  the  way  and  stopped  him. 

Lord  Ja eaves. — Is  there  not  this  peculiarity  in  this  case ! 
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The  landlord  presents  his  note,  which  he  was  willing  to    Mr  Gifford, 
submit  to  the  o<Hisideration  of  the  Court    He  never  gets  the  «»«»«• 

length  of  that ;  but  here  you  make  a  bargain  with  him.  You 
come  forward  with  him  and  say  we  will  leave  it  to  the  Court, 
but  you  say  you  will  make  an  arrangement  that  you  shall  be 
stopped 

Mr  Qiffard, — ^I  consented  to  the  interdict,  but  certainly  I  did 
not  consent  to  abandon  any  daim.  He  asked  interdict,  and 
offered  caution  in  the  ordinary  terms.  Then,  instead  of  having 
a  long  litigation  about  that,  and  the  time  was  running  on, 
parties  say: — ^This  is  a  serious  question  to  deprive  the 
^  tenant  of  these  100  acres ;  we  will  allow  you  to  try  the  ques« 
^  tion  in  the  suspension  and^interdict,  under  express  reserva* 
'  tion  of  all  our  rights  ;'  and  the  landlord  takes  the  interdict 
under  that  express  reservation.  Lord  Kinloch,  in  charging 
the  jury,  said  that  the  interdict  beingr  passed  of  consent,  did 
not  in  the  least  affect  the  case  ;  ana  it  cannot  in  the  least 
affect  the  ultimate  rights  of  the  parties.  It  is  a  contract 
under  reservation  of  our  legal  rights,  and  I  submit  to  your 
Lordships  that  it  leaves  those  legal  rights  just  where  they 
were. 

Lord  N eaves. — ^You  must  get  something  in  lieu  of  your 
legal  rights  ? 

Mr  Uifford. — Yes ;  and  the  landlord  agrees  to  that.  It 
puts  us  very  much  in  the  same  position  as  if  after  strife  the 
Lord  Ordinary  says  you  both  cannot  possess. 

Lord  i\^eat;e8.— Suppose  it  had  been  done  without  this 
note,  and  you  are  found  wrong,  how  will  it  be  between  the 

Earties  ?  No  doubt  under  a  certain  condition  you  agree  to  let 
im  have  full  possession  on  a  certain  responsibility  ;  it  may 
come  to  the  same  thing,  but  it  truly  was  a  boTva  gratia  in- 
terdict. 
Lord  Covxin. — The  interdict  was  allowed  to  be  granted. 
Mr  Oifford. — ^Under  this  reservation,  I  think,  that  it  leaves 
the  question  just  where  it  was.  The  landlord  thought  this 
was  a  concession  to  him,  and  took  it  as  such  ;  but  observe, 
it  is  'under  express  reservation  of  all  claim  of  dami^es 

*  competent  to  him  for  any  injury  which  he  may  puffer  in 

*  consequence  of  being  prevented  from  taking  the  whole  way- 
'  going  crop  to  which  he  is  entitled.' 

Lord  Justice-Clerk. — It  is  not  very  accurately  expressed. 
He  means,  I  think,  for  any  loss  he  may  sustain  in  consequence 
of  injury. 

Mr  Oifford. — Well,  I  daresay  it  may  mean  so. 

Lord  Ifeaves.^I  go  the  length  of  saying  that  you  stipu- 
lated for  him. 
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Mr  Gifford,  Mr  Oiford. — But  something  is  defined, — any  injury  which 
for  Pursuer,  j^^  might  suffer  in  consequence  of  bein^  prevented  from  taking 
the  whole  waygoing  crop  to  which  he  is  entitled.  Well,  it  is 
a  bargain.  The  landlord  says  this — *I  took  the  interdict 
*  upon  that  condition  ;*  and  he  got  it.  On  the  other  hand,  the 
tenant  says — *  I  will  consent  to  that  interdict  f  and  accord- 
ingly he  puts  in  the  note  which  he  is  entitled  to  put  in, 
because  that  is  a  question  which  should  be  tried,  ana  he  is 
willing  that  the  question  of  right — that  is,  ihe  question  of 
what  he  is  entitled  to — shall  be  tried  in  the  present  process 
of  suspension  and  interdict  And  that  has  been  done,  and 
done  very  conclusively,  and  done  under  reservation  of  all 
damages  competent  to  him.  And  I  submit  to  your  Lord- 
ships that  there  is  no  room  for  holding  otherwise — for  the 
ruhng  of  Lord  Kinloch  was  not  excepted  to  by  either  party  ; 
and  that  left  the  question  just  where  it  was,  and  left  the  party 
to  make  his  claim  of  damages  just  as  if  interdict  had  oeen 
granted  by  the  Court  after  a  debate,  for  it  was  really  the  same 
thing. 

Lord  Justice-Clerk. — ^Will  you  tell  us,  if  you  can,  what  the 
Lord  Ordinary  meant  the  jury  to  take  into  consideration, 
more  than  the  fact  that  this  interdict  had  been  asked  for  and 
obtained  by  the  landlord,  when  he  was  not  in  the  least  en- 
titled to  have  it  ?  What  more  did  he  wish  the  jury  to  consider 
than  that  ? 

Mr  Giford. — B^  the  words  *  the  whole  circumstances  in 
'  which  the  interdict  was  appUed  for  ? ' 

Lord  Jtbatice-Clerk. — Yes;  according  to  your  theory  it 
would  be  perfectly  sound,  and  I  go  along  with  you  at  pre- 
sent. It  is  quite  enough  for  you  to  say,  that  that  was  an 
interdict  asked  for  and  obtained  against  the  tenant,  which, 
according  to  the  true  construction  of  the  contract  between 
us,  you  were  not  entitled  to ;  therefore  it  was  in  violation  of 

Jrour  contract.  It  necessarily  follows  from  that,  that  whatever 
OSS  I  may  in  consequence  sustain,  you  must  make  good. 
Well  now,  if  that  is  sound,  then  this  direction  of  the  Lord 
Ordinary  is  not  sound,  and  t  would  like  to  know  what  he  meant. 
Mr  Otford. — ^Well,  I  excepted  to  it  as  not  sound. 
Lord  Jtistice-Glerk, — I  am  not  asking  you  to  define  this 
direction,  but  I  should  like  very  much  to  understand  what 
the  presiding  judge  meant  ? 

Mr  Giffom. — ^If  he  meant  anything  it  was  this — ^and  it  was 
all  against  me^ — that  the  jury  were  to  consider  the  motives  of 
the  landlord,  and  the  former  course  of  cultivation  and  man- 
agement of  tiie  farm.  I  read  it  as  a  very  adverse  direction 
to  me,  and  excepted  to  it ;  but  the  jury,  notwithstanding, 
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looking  at  everything,  have  found  a  verdict  in  my  favour.    Mr  Gifford, 
They  could  not  consider  it  more  favourably  than  the  direo-       p^^"*'- 
tion  which  I  was  refused,  and  took  exception  to.    The  other 
party  said — '  No,  we  want  the  jury  to  know  all  about  it ;'  and 
they  were  quite  satisfied. 

SMicUor-OeTieral. — I  asked  the  Lord  Ordinary  to  direct 
thejury  what  the  word  *  wrongful '  meant. 

Lard  Neavea. — If  this  is  a  direction  that  the  jury  are  to 
take  the  whole  circumstances  into  view,  without  telling  them 
what  kind  of  circumstances,  or  in  what  manner  that  might 
affect  their  verdict,  it  is  a  very  different  thing. 

Mr  Clifford, — Well,  his  Lordship  put  the  direction  in 
general  terms. 

Solicitor-Oeneral. — I  asked  the  judge  to  tell  thejury  what 
would  satisfy  us  on  that  point,  as  to  the  meaning  of  the  word 
*  wrongful.' 

Mr  Oifford. — But  we  are  relieved  of  all  diflBculty  about 
the  charge  and  exceptions  in  the  present  motion  ;  and 
I  submit  to  your  Lordships  that  it  is  a  sound  principle 
to  carry  through  this  case,  that  it  is  a  case  of  contract 
— ^a  case  in  wnich,  for  a  valuable  consideration  on  the 
one  hand,  the  landlord  bound  himself  to  give  something  to 
the  tenant.  And  then  he  says — ^  I  am  entitled  to  withhold 
'  it  from  the  tenant'  He  gets  what  he  bound  himself  to  give 
to  the  tenant,  and  crops  it,  and  then,  at  the  end  of  the  day, 
when  it  is  finally  determined  that  he  was  bound  to  give,  and 
ought  to  have  given  it  up,  he  says — *  I  withheld  it  in  bona 
'  fide^  and  I  am  not  to  be  liable  in  any  damages,  on  account 
'  of  getting  the  black  crop  for  which  you  have  paid.'  The 
landlord  is  not  entitled  to  say  that  he  aid  not  take  the  crop ; 
he  got  value  for  it  from  the  incoming  tenants  who  have  put 
it  under  crop.  But  the  essential  feature  of  the  case  is  this — 
that  what  was  sold  to  Mr  Miller  by  his  landlord,  and  paid  for 
in  rent  has  been  withheld — improperly  and  illegally  with- 
held ;  for  that  cannot  be  denied  now,  and  now  the  tenant 
seeks  reparation  for  breach  of  contract,  and  he  seeks  it  in 
the  shape  of  the  issue  in  this  case,  and  the  question  is, 
whether  the  interdict  was  wrongfully  applied  for.  Having 
that,  you  get  the  essence  of  the  thing,  for  it  is  just  the 
landlord  withholding  what  he  was  bound  to  give  up, 
and  by  the  form  of  interdict  against  the  tenant  taking  it. 
Now,  coming  to  the  evidence,  the  first  witness  is  Mr 
Miller  himself,  and  he  explains  the  circumstances  in  which 
he  was  placed,  and  what  he  intended  to  do.  It  came  to  this, 
that  at  the  end  of  his  lease,  read  by  himself,  and  with  the 
assistance  of  agricultural  friends,  he  thought  he  was  entitled 
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Mr  Gifford,  to,  and  he  intended  to  ^take,  this  black  crop ;  and  he  told  his 
or  Pursuer.  i^n^jiQj.^  gQ^  The  fouT  fields  in  question  were  ready  for 
cultivation ;  he  had  them  ready  for  that  black  crop,  in 
addition  to  the  waygoing  white  crop  of  300  acres.  He 
explained  that  the  larger  demand  made  on  the  record  was 
not  his  doing,  but  was  bis  lawyer's,  and  that  he  never  thought 
he  had  right  to  more  than  100  acres.  That  was  brought  out  in 
cross-examination ;  and  he  estimated  the  loss  which  he  bad 
sustained.  Then  the  next  witness  was  a  witness  to  prove 
the  amount  of  damages ;  and  the  tenant  selected  as  his  first 
witness  Mr  Hope,  to  whom  the  remit  as  to  the  state  of  the 
farm  had  been  made.  It  came  out  in  evidence  that  he  had 
made  his  former  report  without  visiting  the  farm ;  and  that 
led  to  a  very  long  cross-examination,  which  raised,  or  was 
intended  to  raise,  the  objection  which  is  now  taken,  that  Mr 
Hope  by  not  visiting  the  farm  not  onlv  vitiated  his  report 
and  made  it  untrustworthy,  but  in  substance  vitiated  the 
judgment  of  this  Court  and  of  the  House  of  Lords  to  this 
effect,  that  although  the  Judgment  itself  could  not  be  assailed, 
nothing  whatever  could  foUow  on  it.  Let  us  see  what  Mr 
Hope  says  with  regard  to  that.  In  the  first  place,  at  page  1 2, 
he  says,  after  the  question  that  he  had  made  his  reports  and 
adhered  to  them — '  I  adhere  to  the  opinion  expressed  in  that 
'  report.  Have  no  doubt  about  it.'  Now,  that  is  the  second 
report,  and  the  first  report  was  also  adhered  to ;  had  no 
doubt  about  it  either ;  and  that  assumes  that  a  six-course 
shift  is  common  in  East  Lothian,  and  the  course  under  which 
the  fertility  of  the  land  was  maintained.  Then  he  goes  on — 
'  I  first  saw  pursuer's  farm  in  July  1863.'  It  was  that  answer 
that  suggested — or  at  least  led  to  the  other  party  following 
it  up  in  cross — '  Soil  is  very  fair,  some  of  it  rather  inferior. 
'  A  six-shift  course  is  followed  on  such  land.  I  have  known 
'  it  followed.'  Now,  this  is  after  Mr  Hope  had  seen  the  £Etrm  ; 
and  after  he  saw  the  farm  for  the  first  time,  he  does  not  say — 
'  Oh,  I  have  totally  misman^ed  the  case.   I  find  it  is  a  totally 

*  different  kind  of  &rm.'    This  is  not  the  case  at  all.    After 
seeing  the  farm  in  July  1863,  Mr  Hope  says — 

'  A  six-shift  course  is  followed  on  such  land.      I  have  known 

*  it  followed. 

'  If  tenant  follows  a  five-shift  course  this  is  more  favourable  to 

*  land. 

'  I  have  seen  the  tabular  statement  of  cropping. 
'  (Referred  to  it  at  pages  112-13  Appeal  Case.)     No  regular 
'  course  in  this,  but  generally  a  five-shift.' 

And  then  he  explains  what  a  five-shift  is.    Then  he  is 
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pointed  expressly  to  the  four  fields  in  question.    There  was    Mr  Gifford, 
an  admission  put  in  by  the  parties  that  these  were  the  fields  *^'  Pi»8««r- 
from  which  a  olack  crop  was  intended  to  be  taken  ;  there  is 
no  dispute  about  that    So  he  is  referred  to  these  fields,  and 
he  says — 

'  It  would  have  been  good  husbandry  to  take  a  black  crop 

*  from  these  in  1859. 

*  Potatoes  are  a  black  crop. 

*  Closehead  is  mentioned  in  tabular  statement 

'  Good  husbandry  to  take  potatoes  in  that  field  after  previous 

*  cropping. 

*  Same  with  Backhill  and  Wilk  Park. 

*  Wilk  Park  peculiarly  fit,  from  number  of  years  it  had  been 
'  in  grass. 

'  Hempy  Shot  also  quite  fit  for  potato  crop. 

'  Particularly  advantageous  for  potatoes  that  land  much  in 

*  grass  previously. 

'  Will  get  a  better  crop  with  less  manura 

'  The  four  fields  well  situated  for  a  good  potato  crop/ 

Now,  this  was  all  most  competent  and  relevant  evidence. 

Lord  JvMice-Clerk. — ^Yes ;  out  there  are  two  things  mixed 
up  in  it — ^there  is  the  shift  to  potatoes  in  that  particular 
year,  and  the  quality  of  the  ground  as  adapted  for  it. 

Mr  Oiford. — ^The  shift  to  potatoes  in  that  particular  year 
is  afterwards  spoken  to  ;  but  the  point  is,  and  I  think  this 
is  good  evidence  to  that,  that  at  tne  date  when  the  tenant 
proposed  to  take  these  four  fields  in  potatoes,  he  had  the 
ground  well  fitted  for  the  purpose,  and  well  calculated  to 
produce  a  good  potato  crop ;  and  Mr  Hope,  after  having 
seen  the  farm,  remains  of  the  opinion  which  he  had  before 
he  saw  it.  He  is  brought  in  as  a  witness  to  damages,  but  it 
is  essential  that  he  should  say  what  kind  of  crop  it  would 
produce,  and  he  has  seen  it;  and  here  he  speaks  of  the 
particular  fields.  There  are  two  of  them  peculiarly  fitted, 
and  they  are  all  well  fitted  for  a  good  potato  crop,  and  he 
explains  the  reason :  They  had  been  long  in  grass,  or  otJier- 
wise,  by  previous  cropping,  fitted  to  produce  a  good  crop  witfi 
less  manure  than  would  be  otherwise  required.  And  then 
he  gives  in  his  estimate  of  the  produce ;  but  I  pass  that  in 
the  meantime,  as  that  belongs  to  the  second  part  of  the 
ground  on  which  the  new  tnal  has  been  moved  for.  He 
says,  at  page  15 — '  Land  of  my  own,  much  inferior,  has  pro- 

*  duced  an  equally  good  crop.  The  land  had  been  long  in 
'  grass.^  Then  the  statement  about  his  own  farm : — '  My 
'  farm  of  Fenton  Bams  is  670  acres.    I  have  had  100  acres 
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MrGifford,  *  potatoes  every  year.  Pursuer  a  breeder  of  stock.  No 
for  Pursuer,  c  difficulty  in  pursuer  getting  ferm  worked.'  And  then 
the  point  about  Hempy  Shot  being  sown  in  grass  the  year 
before : — *  Nothing  unusual  or  against  rules  of  good  bus- 
^  bandry  to  plough  it  up  for  the  potato  cron/  It  was 
explained  by  Mr  Miller  that  he  had  sown  it  witn  a  smaller 
quantity  of  grass  in  order  to  get  autumn  and  spring  feeding 
before  being  laid  down  in  potatoes.  Mr  Hope  says  that  that 
is  not  unusual,  and  not  a^inst  the  rules  of  good  husbandry. 
Then,  upon  cross-examination  at  page  16,  the  question  was 
raised  wnether  he  should  not  have  gone  to  see  the  &rm  be- 
fore he  made  his  report  in  the  process  of  suspension  ;  that 
begins  at  letter  D.  He  says — '  Generally  I  would  like  to 
'  see  any  fEirm  before  determining  what  shift  most  suitable.' 
Now  here,  I  say,  the  issue  is  changed  at  once ;  there  is  no 

Question  about  what  shift  was  most  suitable  for  this  farm, 
'hat  was  a  very  good  question  for  the  landlord  and  tenant  to 
go  into  before  entering  into  the  lease,  but  it  never  was  a  ques- 
tion in  this  casa  It  was  a  question  of  contract,  what  they 
had  contracted  for,  and  that  has  been  settled  by  a  judgment 
against  whicB  the  defender  has  no  appeal.  It  is  settled  that 
the  six-shift  was  applicable  to  the  lands ;  whether  the  most 
suitable  shift  or  not  is  not  the  question.  It  is  the  measure 
of  the  tenant's  ri^ht.  He  could  not  take  a  worse  shift  than 
that  for  the  landlord,  but  he  might  make  it  as  much  better, 
cropping  as  much  under  it  as  he  pleased,  but  not  taking  a 
more  unfavourable  shift  than  the  six-shift.  Then  he  says 
(page  16,  letter  £) — '  All  I  meant  to  report  was  that  the 
*  six-shift  was  good  husbandry,  that  is,  good  husbandry  on 
'  certain  lands,  and  that  the  landlord  and  tenant  had  fixed 
^  on  it  in  this  case.'  Now,  it  may  have  been  wrong  for  him 
to  do  that ;  but,  looking  to  the  judgment,  it  is  exactly  what 
the  Court  said :— ^'  We  will  construe  the  lease  as  permitting  a 
'  six-shift  rotation.'  The  Lord  Chancellor  said  the  same, 
though  Mr  Hope's  report  admits  of  two  things.  But  the^ 
construed  the  lease  for  themselves,  and  they  saw  nothing  in  it 
to  prevent  the  demand  by  the  tenant  if  Mr  Hope  £d  so 
construe  the  lease,  he  only  anticipated  the  judgment  which 
the  Court  had  pronounced. 

Lord  Jvstice-Clerk. — Yes,  but  it  is  in  inverted  order ;  first 
of  all  he  comes  to  the  lease,  and  then  he  considers  the  question 
of  fact.    We  wanted  to  have  the  fisbct  before  us. 

Mr  Qifford. — Because  good  husbandry  was  in  addition  to 
the  clause  of  the  lease. 

Lord  Juatio^Glerk. — Unfortunately,  you  see,  Mr  Gifibrdt 
Mr  Hope  had  never  seen  that  farm,  and  did  not  know  what 


445 

was  the  nature  of  it  If  he  had  seen  it  he  would  probably  ^^  Giffoid, 
have  given  a  different  answer  as  to  the  rules  of  good  hus-  '^'  PaJ»tt«f- 
bandry.  ' 

Mr  Oifford. — I  think  not,  my  lord. 
Lord  N eaves, — What  does  he  mean  by  that: — *  All  that  I 
'  meant  to  report  was  that  the  six-shift  was  good  husbandry, 
*  that  is,  good  husbandry  on  certain  lands,  and  that  the 
'  landlord  and  tenant  had  fixed  on  it  in  this  case?^ 

Mr  Gifford, — That  was  not  the  question  remitted  to  him. 
The  question  remitted  was  this : — Having  reference  to  that 
lease,  is  there  anything  against  the  rules  of  good  husbandry 
not  to  work  the  farm  on  the  six-course  shift,  but  in  taking  a 
black  crop  from  one-sixth  of  it  in  the  last  year,  which  might 
have  the  effect  of  leaving  it  under  the  six-shift  course ! 
Lord  Neavea. — It  is  another  part  of  the  case. 
Mr  Gifford. — Yes,  and  I  think  that  is  what  Mr  Hope  meant. 
It  never  was  a  question  between  these  parties  under  this 
lease  whether  the  tenant  should  cultivate  under  a  four,  or  a 
five,  or  a  six-course  during  the  lease  ;  the  tenant  had  right  to 
deal  with  it  any  way  he  liked,  and  the  landlord  never 
objected.     That  question  was  raised  at  the  end  of  the  day. 

Lord  Cowan. — They  objected  to  Mr  Hope  because  he  con- 
strued the  leasa 

Lord  Neavea. — He  superseded  all  question  about  good 
husbandry,  because,  he  says,  it  was  good  husbandry  on  some 
lands. 

Mr  Gifford. — Perhaps  it  is  a  sufficient  answer  to  all  that 
to  say  that  it  is  a  speculative  question.  Referring  to  the  for- 
mer part  of  the  examination,  after  having  seen  the  farm,  he 
still  thinks  so. 

Lord  Justice-Clerk. — I  don't  think  he  says  he  would  re- 
commend it.  In  his  first  examination-in-chief  he  says  he 
had  seen  the  six-shift  followed  on  such  land ;  but  he  says  it 
in  a  hesitating  way,  which  rather  indicates  that  he  does  not 
approve  of  it. 

Lord  Neaves. — ^This  presents  the  case  in  a  very  different 
aspect  to  us  now,  from  what  it  was  presented  in  that  process. 
Lord  Justice-Clerk. — ^The  language  in  which  Mr  Hope 
made  his  report  certainly  did  not  present  the  facts  to  us  as 
they  should  have  been  presented ;  or  the  matter  which  he 
speaks  to  on  page  17,  that  is,  the  change  in  the  last  year. 

Mr  Gifford. — I  rather  think  that  is  the  real  question  to 
which  allthese  points  are  subordinate,  because  it  is  a  fact  in 
this  case  that  there  was  a  change  in  the  last  year  of  the  lease 
— ^not  a  change  from  the  four  or  the  five-shift,  but  a  change 
from  a  more  indefinite  course  of  cropping.    As  Mr  Hope    . 
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Mr  Gifford,  expresses  it  in  his  report,  he  grazed  more  and  cropped  less 
for  Pursuer,  ^ujjng  the  lease  than  he  was  entitled  to.  That  is  the  mode 
in  which  Mr  Hope  expresses  it,  and  that  is  more  favourable 
for  the  landlord  than  it  would  otherwise  have  been.  The 
question  then  is — Was  the  tenant  entitled  to  change  in  the 
last  year  of  his  lease  f  Now,  that  is  not  a  question,  to  answer 
which  special  inspection  of  the  land  is  necessary ;  that  is  a 
question  of  law.    Was  it  against  the  rules  of  good  husbandry? 

Lord  Justice-Clerk, — Aiid  was  it  hurtful  to  the  landlord ! 

Mr  Gifford. — Exactly.  Now,  in  cross-examination  he  tells 
us: — 

*  I  have  never  known  it  done  in  East  Lothian  to  change  from  a 
'  five-shift  to  a  six-shifb  in  last  year  of  lease,  or  to  change  from  any 

*  one  shift  to  another  in  the  last  year. 

'  Where  the  farm  had  been  managed  so  long  on  one  particular 
'  shift,  have  not  known  such  a  change  as  in  the  present  case  occur- 

*  ring  in  the  last  year  anywhere. 

*  I  have  not  known  a  case  in  which  a  shift  never  adopted  during 
'  the  lease  was  adopted  in  last  year. 

'  What  pursuer  proposed  to  do  is  without  any  precedent  in  my 

*  experience. 

'  Asked — ^Was  pursuer's  claim  to  change  to  six- shift  in  last  year 
'  of  lease,  though  never  adopted  before,  in  your  opinion  according 
<  to  rules  of  good  husbandry,  as  understood  and  practised  in 
'  county  of  Haddington  ? 

*  Answer. — I  would  say  that  certainly  it  was.' 

Now,  I  shall  shew  your  Lordships  immediately  what  Mr 
Hope  meant. 

Lord  Justice-Clerk, — And  the  practice;  what  was  never 
done  was  consistent  with  the  practice ! 

Mr  Gifford. — No ;  with  the  rules  of  good  husbandry  as 
understood  and  practised.  He  had  already  said  the  reason 
was  that  the  tenant  found  it  always  for  his  interest  to  change 
several  ^ears  before  ;  that  is  the  only  reason.  The  tenant,  at 
the  beginning  of  the  lease,  crops  less  than  he  is  entitled  to  do, 
and  grazes  more,  because  he  knows  that  land  allowed  to  lie  iu 
grass  is  accumulating  materials  which  he  will  by-and-bye  take 
out  of  it  by  cropping.  When  he  comes  near  the  end  of  the 
lease,  it  is  nis  interest  as  well  as  his  right  to  get  as  much  as  he 
can  of  the  capital  he  has  invested  in  the  farm  taken  out  of  it ; 
and  he  will  go  to  the  extremity  of  his  rights  in  the  last  year. 
That  is  not  the  general  thing,  but  several  years  before  the 
last  year,  and  that  is  the  only  reason  ;  and  that  is  the  expla- 
nation of  Mr  Hope's  answer  that  he  never  knew  a  party  to 
change  in  the  last  year,  and  he  explains  that  they  did  it 
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always  sooner.  That  is  more  unfavourable  for  the  landlord  Mr  Gifford, 
than  what  Mr  Miller  proposed  to  do ;  for  if  Mr  Miller  was  °'  Pu"««r- 
entitled  to  change  three  years  before,  he  would  have  taken 
three  black  crops ;  and  if  he  was  entitled  to  take  three  black 
crops,  he  was  entitled  to  take  twenty  of  them.  And, 
accordingly,  in  answer  to  this  question,  whether  this  claim  to 
change  to  a  six-shift  in  the  last  year  of  lease,  though  never 
adopted  before,  in  his  opinion,  was  according  to  the  rules  of 
good  husbandry,  as  understood  and  practised  in  the  county 
— that  is  not  a  question  whether  that  is  practised  or  not,  but 
whether  it  is  according  to  the  rules  of  good  husbandry — and 
he  says — *  I  would  say  that  certainly  it  was.'  Then  he  is 
asked — *  How  can  you  say  so  consistently  with  the  fact  that 

*  the  thing  was  never  done  in  the  county  of  Haddington 
'  before  ? '  that  is  to  say,  that  it  was  never  done  or  practised 
in  the  last  year ;  and  he  answers — 

'  During  all  the  long  years  that  pursuer  was  following  the 
'  five-shift,  he  was  making  the  farm  ready  for  the  adoption  of  the 

*  siz-shifL 

'  Question  repeated. 

'  Answer. — It  often  happens  in  Haddingtonshire  that  the  six- 
'  shift,  though  not  followed  out  during  all  the  lease,  is  brought 

*  into  exercise  during  the  course  of  the  lease.      What  I  meant 

*  was  that  I  never  knew  any  other  case  than  the  pursuer's  where 

*  the  five-shifl  was  practised  during  all  the  lease,  and  changed  the 

*  last  year.* 

He  leaves  it  upon  the  lease,  because  the  question  which 
was  put  to  him  was  not  whether  it  was  more  fevourable  or 
unfavourable  for  the  tenant 

*  Asked — ^Was  the  question  whether  the  six-shift  was  properly 

*  applicable  to  this  farm,  not  a  question  on  whidi  you  had  an 

*  opinion  at  the  time  of  your  report  ? 

'  Answer. — I  had  no  opinion  founded  on  personal  examination ; 

*  it  was  all  founded  on  the  supposed  agreement  of  the  landlord 

*  and  tenant.' 

Lord  Justice-Clerk, — You  had  better  read  on  thera 
MrOiford,— 

*  On  the  only  occasion  on  which  I  was  on  the  farm  in  July 

*  1863, 1  only  saw  the  four  fields  above  mentioned. 

*  I  could  form  no  opinion  satisfactorily  as  to  tlie  farm  generally, 

*  or  the  applicability  in  itself  of  a  six- shift  to  the  farm. 

*  I  formed  an  impression,  but  not  such  as  would  enable  me  to 

*  speak  definitely. 
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MrGifford,        <  Before   giving  an  opinion  aa  a  skilled  agriculturist,   as  to 

for  Punuer.    «  whether  a  change  to  a  six-shift  in  last  year  would  be  prejudicial 

'  to  land,  it  would  be  necessary  for  me  to  see  the  state  of  the  land. 

'  I  am  not  now,  and  I  never  was  in  a  condition,  as  a  skilled 

'  agriculturist,  to  give  an  opinion  as  to  whether  a  change  to  six- 

'  shift  in  last  year  would  be  prejudicial  to  the  land.' 

Lord  Justice'Clerh. — Is  not  that  the  very  question  put  in 
the  interlocul.or  remitting ! 

Mr  Oifford. — Scarcely,  my  lord. 

Lord  Justice-Clerk.— Just  look  at  the  interlocutor. 

Mr  Oifford. — I  think  the  interlocutor  is  perfectly  consistent 
with  that  answer  (page  74)  ;  the  first  question  is — 

*  Whether,  under  the  lease  between  the  parties  preventing  or 
<  allowiDg  a  six-shift  rotation,  the  landlord's  interests  would  or 

*  might  be  prejudicially  affected  by  the  tenant  following  a  four- 

*  shift  or  five-shift  rotation  during  the  whole  years  of  the  lease  till 
'  the  last,  and  then  laying  out  and  dividing  the  farm  for  the  last 
'  crop  as  under  a  six-shii^  rotation.' 

Lord  Justice-Clerk, — Now,  just  read  that  sentence  in  the 
evidence  again  ? 
Mr  Oifford, — '  I  am  not  now,  and  I  never  was,  in  a  con- 

*  dition  as  a  skilled  agriculturist,  to  give  an  opinion  as  to 
'  whether  a  change  to  six-shift  in  last  year  would  be  pre* 
'  judicial  to  the  land.'    But  that  is  not  tne  question. 

Lord  Justice-Clerk. — What  is  it  then ! 

Mr  Oifford. — Whether  it  is  prejudicial  to  the  landlord's 
interests  in  two  aspects ;  that  is  to  say,  will  it  leave  the  land- 
lord better  or  worse. 

Lord  Justice-Clerk. — Do  you  think  we  did  not  want  to 
know  whether  it  was  prejudicial  to  the  laiid  f 

Mr  Gifford. — With  great  submission,  I  do  not  read  it  in 
that  sense. 

Lord  Justice-Clerk. — Well,  I  did  ;  and  that  was  one  of  my 
great  objects  in  putting  the  question. 

Mr  (hfford. — Certainly  a  green  crop  or  a  white  crop  leaves 
the  land  poorer  than  it  was  before.  But  then  the  tenant  says 
he  has  right  to  use  the  land  ;  and  the  interlocutor  of  Court, 
taking  two  cases — Isf.  The  case  of  a  six-shift  being  prevented ;« 
and  2d.  The  case  of  its  being  permitted — asked  Mr  Hope 
the  question  whether,  in  either  aspect,  it  was  preiudicial ; 
and  that  is  the  way  the  interlocutor  was  read  both  here  and 
in  the  House  of  Lords,  and  is  the  only  way  in  which  it  can  be 
read — whether  the  landlord's  interest  might  be  prejudicially 
affected.    What  is  the  meaning  of  that  ?  it  is  not  whether  it  is 
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most  expedient  for  the  land — ^for  the  continued  cultivation  of  Mr  Giffoni, 
it;  but  It  was—*  Mr  Hope,  you  shall  first  consider  that  the  'P»'^""«'- 
'  lease  prevents  a  six-shitb  rotation  ;  would  it  be  prejudicial 
*'  to  do  what  the  tenant  proposes  to  do?  ^  And  he  answers  that 
question  undoubtedly,  and  in  the  affirmative  to  the  landlord. 
He  says,  if  the  lease  allows  a  six-shift,  the  landlord's  interests 
will  not  be  prejudicially  affected,  but  if  the  lease  prevents  a 
six-shift,  then  it  will  be  prejudicial  to  the  landlord's  interest ; 
and  the  only  evidence  which  he  has  ffiven  here  is  just 
this : — *  Without  seeing  the  land,  I  could  not  Judge  what 
'  would  be  most  beneficial  to  the  land,,  whether  a  nve  or  a  six* 
'  shift  ;  I  could  not  form  any  opinion  upon  it/  He  was  not 
asked  to  form  any  opinion  upon  it ;  it  was  not  the  obiect  of 
the  remit ;  that  was  to  consider  the  tenant's  rights  unaer  the 
'  lease.  And  it  either  permitted  or  prevented  a  six-shift  course. 
Mr  Hope^s  answer  is  applicable  to  either  case,  and  Mr  Hope 
conceives  that  he  did  not  require  to  see  the  land  in  order  to 
form  his  opinions  upon  that  question.  Then,  as  a  skilled  agri> 
culturist^  he  is  asked  to  sav  what  is  the  best  course  of  hus- 
bandry for  this  farm  ;  and  he  says  he  was  not  in  a  position 
to  give  an  answer.  He  thought  that  was  not  the  question  put. 
The  parties  themselves  had  made  up  their  minds  upon  that ; 
and  the  question  put  to  Mr  Hope  is,  that  he  is  to  consider 
the  lease,  by  taking  it  either  way — either  as  permitting  on  the 
one  hand  or  as  preventing  on  the  other,  a  six-course  shift — 
what  was  to  be  the  effect  of  the  tenant's  proposed  course 
during  the  last  year. 

Lord  Justice-Clerk. — But  Mr  Hope  assumes  that  the  parties 
had  bound  themselves  by  the  express  terms  of  their  contract, 
and  then  he  says,  under  that  lease  this  change  is  not  prejudi- 
cial That  is  not  giving  an  opinion  as  an  agriculturist  at  all. 
Jast  look  at  the  answer  at  the  bottom  of  page  18,  He  says 
'  I  did  intend  to  express  the  opinion  mentioned  on  both 
'  points,  on  the  assumption  that  the  six-shift  was  permitted 
'  by  the  lease,  not  otherwise.  Abstracted  from  the  lease,  I  had 
^  no  opinion  as  a  skilled  agriculturist  on  the  matter.' 

Mr  Gifford, — Well,  that  is  quite  trua 

Lord  Jvstice-Clerk, — How  any  agriculturist,  or  any  man 
of  intelligence  or  education,  could  suppose  that  he  was  not 
asked  by  that  remit  to  give  an  opinion  as  an  agriculturist, 
but  was  asked  to  consider  a  written  contract,  I  cannot  under- 
stand. 

Mr  Gi£brd. — Surely,  my  lord,  that  is  quite  true,  in  so  far  as 
the  question  is  put  to  him,  by  the  assumption  of  the  lease 
permitting  a  six-shift ;  but  when  it  is  put  to  nim  in  both  ways, 
and  the  answer  is  in  both  ways,  he  does  not  require  to  state 
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Mr  GifTord,  which  is  the  best  way,  but  he  answers  in  both  ways,  and  leaves 
forPurtuer.  y^^^  Lordships  to  construe  the  written  document,  which 
your  Lordships  did,  altogether  independent  of  Mr  Hope.  In 
the  opinions  of  your  Lordships,  as  well  as  the  opinion  of  the 
Lord  Chancellor,  the  contract  was  taken  very  much  by  itself; 
and  the  opinion  of  Mr  Hope  was  not  the  ground,  or  the  lead- 
ing  ground,  on  which  the  judgment  proceeded.  It  is  sent  to 
Mr  Hope  to  report,  saying, — Here  is  a  lease  which  prohibits 
the  six-shift  rotation — that  is  one  of  the  cases  ;  and  then  he 
says  it  would  be  prejudicial  to  the  landlord  to  take  the  course 
of  cropping  which  the  tenant  proposes ;  and  he  explains 
why  in  his  second  report.    But  on  the  other  hand,  if  it  does 

Eermit  this,  then  there  is  nothing  in  the  rules  of  good  hus- 
andry  to  prevent  him  making  the  change  in  the  last  year  of  the 
lease.  And  why  i  Because  he  waited  till  the  end  ;  and  instead  ' 
of  that  being  more  adverse  to  the  landlord,  it  is  far  more 
favourable  to  him.  It  is  far  better  to  the  landlord  that  the 
tenant  has  not  resorted  to  the  full  measure  of  his  rights  till 
the  last  year,  than  if  he  had  resorted  to  them  sooner.  Ac- 
cordingly Mr  Hope,  in  that  re-examination,  goes  on  to  explain 
that    He  says,  at  page  20,  letter  D — 

'  It  often  happens  that  tenants  cultivate  the  land  more  favour- 
'  ably  for  landlord  than  allowed  by  lease. 

'  In  a  lease  permitting  a  six-shifb  .course,  or  even  expressly 
'  appointing  it,  it  often  happens  that  the  tenant  has  \nore  land  in 
'  grass  than  course  implies. 

'  Landlord  and  tenant  generally  go  well  together  at  beginning 
'  of  lease.      « 

'  It  often  happens  that  tenant  more  close  on  his  rights  towards 
'  end  of  lease. 

'  I  have  known  tenants  change  from  a  five  or  four-shift  to  a  six 
'  during  lease,  and  towards  its  end. 

*  I  have  known  a  change  from  four  or  five  to  six-shift  made 
'  half  a  dozen  years  before  end  of  lease. 

'  If  pursuer  had  taken  to  a  six- shift  three  or  four  years  before 
'  end  of  lease,  this  would  be  accordant  with  what  often  done.* 

These  are  explanations  as  to  why  the  change  was  so  seldom 
done  in  the  very  last  year,  but  he  explains  it  in  a  way  not  at 
all  available  to  the  landlord  for  the  purpose  of  his  argument 
here,  for,  instead  of  being  more  unfavourable,  it  is  far  more 
£Eivourable  to  the  landlord,  if  the  tenant  has  only  chosen  to 
take  one  black  crop  instead  of  six.  If  he  had  changed  to  the 
six-course  rotation  six  years  before  the  expiry  of  the  lease,  he 
would  have  got  black  crops  from  every  inch  of  the  ground ; 
he  would  have  have  been  entitled  to  take  a  black  crop  firom 
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every  field  capable  of  producing  it    Instead  of  that,  he  takes   Mr  Giffjird, 
it  the  last  year  only ;  and  that  does  not  make  it  worse  for  ^*"  P«»«w- 
him  but  better,  for  instead  of  the  landlord  getting  a  farm 
from  which  black  crops  had  been  taken  for  six  years,  he  gets 
it  with  only  one  black  crop  taken  from  one-sixtn. 

Lord  Justice-Clerk. — ^Yes ;  but  there  is  just  this  in  it :  If 
the  farm  is  not  such  as  would  pay  under  a  six-shift,  and  the 
tenant  does  not  bring  it  into  a  six-shifb,  but  he  takes  advan- 
tage of  this  black  crop  in  the  last  year,  by  which  he  makes 
an  immediate  profit  of  J^IOOO,  or  something  of  that  kind; 
and  that  he  does  without  suffering  the  corresponding  dis- 
advantages of  using  a  six-shift  rotation,  which  he  throws  upon 
the  incoming  tenant  and  the  landlord. 

Mr  Gifford, — That  view  which  your  Lordship  suggests  is 
answered  by  Mr  Hope  that  it  would  be  more  disadvantageous 
to  the  landlord. 

Lord  Justice-Clerk — But  you  see  the  tenant  re&ained,  be- 
cause it  was  also  more  disadvantageous  to  himself  ? 

Mr  Gifford, — ^Yes ;  but  that  won^t  affect  the  question. 

Lord  Justice-Clei'k. — I  don't  know  that.  If  you  admit  that 
this  is  a  farm  which  no  tenant  would  put  imder  a  six-shift 
course  of  cropping,  then  I  say,  in  law,  he  has  no  right  to  pro- 
ceed in  the  last  year  to  lay  it  down  in  that  shift. 

Mr  Gifford, — 1  cannot  make  that  admission,  because  it  is 
imported  into  the  case  by  the  witnesses  for  the  defender,  and 
I  tnink  it  is  not  competent  and  relevant  to  the  case.  It  was 
decided  upon  full  investigation  in  a  civil  court  before  we  came 
to  inquire  into  damages  at  all. 

Lord  Juatice-Clerk. — ^In  the  first  part  of  your  examination 
of  Mr  Hope,  he  is  asked  to  prove  his  reports,  and  to  say  that 
they  are  sound ;  if  you  had  not  done  tnat,  I  don't  think  it 
would  be  competent 

Mr  Gifford. — It  was  thought  fidr  and  reasonable. 

Lord  Justice-Clerh — So  far  from  being  fair  and  reasonable, 
I  doubt  its  competency  altogether. 

Lord  Neaves, — But  then  it  just  comes  to  this, — you  just 
rest  the  issue  upon  the  merits  of  Mr  Hope^s  reports  in  this  case. 

Lord  Justice-Clerk. — I  think  it  was  a  most  extraordinary 
proceeding. 

Mr  Gifford. — It  was  no  more  than  a  historical  introduc- 
tion to  Mr  Hope's  evidence. 

Lord  Justice-Clerk — I  have  often  heard  a  man  brought  in 
as  witness,  and  asked  whether  he  had  not  reported  to  the  Court, 
for  the  purpose  of  shewing  that  he  was  well  acquainted  with 
the  matter,  but  not  for  the  purpose  of  saying  wnat  he  meant 
in  his  report  to  the  Court.    I  say  it  is  very  extraordinary. 
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Mr  Gfflwd,       Mr  Qifford. — Whatever  evidence  Mr   Hope  gave  is  of 

far  PanoOT.  ^Q^jg^  before  the  Court ;  but  it  won't  affect  the  previous 

decision  of  the  House  of  Lords,  and  if  I  am  right  in  the 

argument  for  which  I  am  contending,  there  is  no  possibility  of 

getting  rid  of  that  Judgment. 

Lord  Neavea. — You  see  the  interlocutor  approves  of  the 
reports.;  and  Mr  Hope^s  reports  were  substantiated  directly, 
and  the  Jury  were  satisfied  tnat  he  was  not  blundering. 

Mr  (hffard. — ^With  submission,  my  lord,  I  don't  think  so ; 
I  have  only  in  issue  the  damages  for  this  wrongful  act,  and 
that  is  the  ruling  which  I  asked  at  the  end  of  the  trial. 

Lord  Neaves. — You  threw  down  the  glove. 

Lord  Juetio^Clerk, — ^I  observe  that  you  put  these  reports 
in  as  evidence. 

Mr  Gifford. — The  whole  proceedings  were  put  in  as 
evidence. 

Lord  Justice-CXerk. — No,  not  so ;  they  are  put  in  separately 
at  the  trial. 

Lord  NeatJea, — They  began  by  re-proving  their  reports. 

Mr  Gifford. — The  object  of  bringing  Mr  Hope,  and  the 
only  object,  was  to  prove  the  damages. 

Lord  Judice'Clerk. — ^You  mean  Uiat  you  called  this  gentle- 
man only  to  prove  damages  ? 

Mr  Giffora, — And  the  circumstances  in  which  damages  are 
claimed.  I  think  I  was  bound  to  tell  the  jury,  and  to  point 
out  to  the  Court,  not  only  the  amount  of  damage  which  I 
have  sustained,  but  the  circumstances  in  which  that  damage 
was  sustained,  in  order  to  bring  out  what  would  raise  the 
point  of  law  whether  it  was  wrongful.  One  of  these  points 
was  that  it  had  been  decided  by  these  reports. 

Lord  Cotixva, — His  reports  were  part  of  the  former  process. 

Mr  Gifford, — Well,  but  what  does  it  all  come  to  after  all  ? 
It  comes  to  this  simply,  that  Mr  Hope  still  adheres  to  these 
reports  after  seeing  tne  ftum. 

Lord  Cowan.-^oM  bring  out  that  in  examination. 

Lord  Justice-Clerk. — The  thing  I  complain  of  is,  that  the 
defender  should  never  have  had  an  opportunity  of  examining 
that  report. 

Mr  Gifford. — Then  the  remaining  point  is  the  change  in 
the  last  year,  and  it  is  the  whole  point  in  this  evidence.  Now 
I  have  quoted  Mr  Hope's  evidence  as  to  that.  I  think  it  is 
conclusive.  What  resoiaint  the  tenant  might  have  been 
under  in  not  resorting  to  the  six-shift  course  sooner,  certainly 
does  not  appear  to  me  to  affect  the  Question.  At  the  com- 
mencement of  the  lease  the  landlora  and  tenant  have  the 
same  interest  in  treasuring  up  the  resources  of  the  land  as 
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mooh  as  possible  ;  it  is  only  towards  the  end  of  the  lease  that  Mr  Gifibrd, 
their  interests  diverga  Accordingly  Mr  Hope  says  at  page  ***'  ^™««'- 
20,  letter  E  :— 

'  I  Lave  kaown  tenants  change  from  a  five  or  four-shifl  to  a  six 
'  during  lease,  and  towards  its  end. 

'  I  have  known  a  change  from  four  or  five  to  six-shift  made 
'  half  a  dozen  years  before  end  of  leasa 

*  If  pursuer  had  taken  to  a  six-shift  three  or  four  years  before 
^  end  of  lease,  this  would  be  accordant  with  what  often  done. 

*  It  was  for  landlord's  interest  to  delay  doing  it  till  last  year.' 

SoUcUor-Oeneral. — In  re-cross,  letter  £,  page  21  —  keep 
that  in  view. 
Mr  (%^arA— (Reads)— Page  20  : 

*  I  don*t  know  an  instance  in  which  tenant  delayed  so  long  to 

*  change  the  shift  when  lease  allowed  it. 

*  T  know  no  ground  on  which  to  think  landlord  prejudiced  by 
'  this  delay. 

'  I  don't  know  a  case  in  which  landlord  objected  to  the  change 
'  when  the  lease  permitted  it. 

'  My  reports  express  what  is  my  present  opinion. 

'  Before  I  made  my  reports,  I  think  I  had  the  tabular  state* 

*  ments  of  cropping  submitted  to  me. 

'  My  reports  were  intended  to  be  a  complete  answer  to  remit. 
'  I  did  not  understand  the  remit  required  me  to  visit  the  farm. 
'  If  either  party  had  asked  me  to  go  to  farm  I  woidd  have  done 
'  so. 

*  It  did  not  occur  to  me  to  be  necessary. 

'  My  whole  opinion  framed  on  assumption  that  lease  permitted 
'  a  six-shift,  and  that  being  assumed,  I  saw  nothing  in  rules  of 

*  good  husbandry  to  prevent  what  was  proposed. 

*  If  farm  cultivated  from  first  on  a  six-shift,  this  would  have 
'  been  consistent  with  rules  of  good  husbandry,  as  applicable  to 
'  this  lease,  in  my  opinion. 

'  When  I  saw  the  farm  in  1863  I  thought  pursuer  had  done 
'  wisely  in  farming  so  long  on  a  five-shift,  but  that  he  might  ex- 
'  pediently  have  introduced  the  six-shift  some  years  before  end  of 

*  lease. 

'  Three  of  the  fields  clearly  well  adapted  for  a  six-shift  ;  the 
'  fourth  (Closehead)  would  have  required  a  considerable  deal  of 
'  manure  under  a  six-shift.  With  this  it  would  have  done  well 
'  also  on  that  shifL' 

Then,  in  re-cross-examination  -- 

'  I  would  not  say  that  in  a  twenty-one  years'  lease  it  is  custo- 
'  mary  to  change  to  a  six-shift  five  or  six  years  before  termination 
'  of  lease.     The  change  would,  according  to  custom,  be  made  at 

*  an  earlier  period.' 
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Mr  Giffordf  But  then  the  explanation  which  is  given  before  is,  that  all 
for  Pnnaer.  ^j^^  j^  j^Q^e  &Yourable  for  the  lancQord  than  if  the  tenant 
had  taken  it  earlier ;  and  the  check  upon  the  tenant  is  not  a 
matter  affecting  the  tenant's  right,  because  if  he  has  right  to 
change  six  years  before,  he  has  undoubtedly  right  to  do  it — 
whether  unfavourable  for  himself  or  not — during  the  whole 
course  of  the  lease  ;  although  it  might  not  be  prudent  for  Uie 
tenant  to  do  so.  Now  that  is  the  whole  question,  I  think, 
which  is  raised  upon  Mr  Hope's  evidence  upon  ground  of  law. 
In  addition  to  what  I  have  stated  before  I  think  it  too  late  in 
every  point  of  view  for  the  landlord  now  to  say  that  this 
Court  was  misled — ^that  the  House  of  Lords  was  misled — that 
the  judgment  was  one  which  would  not  have  been  pronounced, 
especiiJly  when  it  is  plain  from  the  proceedings  that  the 
landlord  knew  perfectly  that  Mr  Hope  had  not  visited  the 
farm  before  writing  the  appeal  case ;  and  it  is  hardly  said 
that  he  did  not  know  then,  and  that  he  did  not  know  all 
along.  He  did  not  say  then  that  he  did  not  know  that  Mr 
Hope  had  not  visited  the  hxm,  and  unquestionably  he  does 
not  say  that  now.  At  all  events,  he  knew  t^at  Mr  Hope 
had  not  visited  the  farm  since  he  wrote  the  appeal  case ;  and 
when  this  action  of  damages  was  raised,  no  attempt  was 
made  to  plead  that  in  defence.  He  accepts  the  judgment, 
and  pleads  bona  fides,  but  he  does  not  attempt  to  upset  the 
judgment  in  any  way.  Well,  if  that  is  not  done  nere,  is 
it  to  be  done  now  because,  upon  the  cross-examination  of  Mr 
Hope,  the  fact  is  elicited  from  him,  that  not  having  visited 
the  farm,  he  could  not,  as  a  skilled  agriculturist,  say  what 
was  the  best  course  of  cropping  for  that  farm  ?  That  was  not 
what  the  Court  wanted  to  know.  They  wanted  to  know  what 
was  consistent  with  the  rules  of  good  husbandry ;  but  that 
is  quite  a  different  thing  from  what  is  the  best  course  of 
cropping  applicable  to  particular  lands.  The  landlord  and 
tenant  maae,  by  their  lease,  a  stipulation  that  the  lands  were 
to  be  managed  according  to  the  rules  of  good  husbandry ; 
but  there  is  a  wide  margin  as  regards  the  management  of 
each  farm,  all  of  which  is  fairly  consistent  with  the  rules  of 
good  husbandly,  some  requiring  more  manure  and  more  ex- 
pensive minutidB  than  others ;  but,  when  the  parties  have 
settled  that,  all  that  the  rules  of  good  husbandry  do  is  to 
impose  certain  restrictions  when  applicable  to  individual 
£Eurms,  in  the  general  terms  understood  and  practised  in  the 
county,  and  which  any  person  conversant  with  the  county 
can  speak  to  without  trenching  upon  the  point,  whether  that 
is  the  best  course  of  cropping  for  a  particular  hurm.  And 
now  your  Lordships  are  aske<t— that  is  the  extent  to  which  I 
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think  this  objection  comes—  because  Mr  Hope  said  that  he  Mr  Oiflford, 
did  not  visit  the  farm,  and  had  never  skilfully  applied  his  '^  ?»»««• 
mind,  as  a  practical  agriculturist,  to  the  special  course  of 
cropping  on  that  farm,  to  recal  the  judgment,  in  denying 
effect  to  the  judgment  of  the  House  of  Lords.  Whose  midt 
'was  it  that  he  did  not  visit  the  £Eurm  ?  The  parties  them- 
selves are  to  blame  for  that,  if  there  has  been  miscarriage ; 
for  Mr  Hope  adheres  to  his  opinion  after  a  full  investigation 
of  these  four  fields,  all  of  which  he  says  were  applicable  to 
the  six-shift  course. 

Even  a  witness  for  the  respondent — I  take  the  only 
witness  referred  to  in  movihff  the  rule — Mr  Dickson,  says,  at 
page  63  of  the  Notes  of  Eviaence,  letter  D — 

'  In  lands  like  pursuer's,  I  would  stipulate,  if  acting  for  the 
'  landlord,  that  there  should  be  always  two  years*  grass. 

'  I  don't  think  that  in  a  farm  like  this  a  white  crop  could  be 

*  taken  every  second  year  consistent  with  the  rules  of  good  hua- 

•  bandry.  To  have  half  the  farm  in  white  crop  every  year  on  such 
'  a  farm  I  think  inconsistent  with  good  husbandry.' 

Now,  there  he  is  in  direct  opposition  to  the  lease,  for  the 
lease  said  he  was  never  to  have  more  than  one  half  in  white 
crop. 

Lord  BenJiolme. — It  may  not  be  consistent  with  the  rules 
of  good  husbandry. 

Mr  Gifbrd. — That  may  be ;  but  this  lease  shews  that  it 
is  consistent  with  the  rules  of  good  husbandry;  and  it 
is  die  contract  of  the  parties,  and  you  are  not  to  upset 
the  contract  by  that.  Mr  Dickson  says — '  To  have  nidf 
'  the  &rm  in  white  crop  every  year,  on  such  a  farm,  I 
'  think  inconsistent  with  good  husbandrv.  Also  inconsistent 
'  to  have  only  one-sixth  in  grass.'  lliere  was  only  one- 
sixth  in  grass  by  the  lease,  and  he  attacks  it  upon  that 
ground.  Now,  that  is  what  the  lease  expressly  saia — '  Not 
'  to  have  more  than  one-sixth  of  the  farm  in  black  crop, 
'  such  as  potatoes,  beans,  peas,  and  the  like,^ — ^not  to  have 
more  than  one-sixUi. 

Lord  Benholme. — If  the  lease  had  stipulated  that  all  the 
half  was  to  be  in  white  crop,  what  you  now  say  is  quite  right, 
that  every  field  must  be  in  white  crop  once  in  two  years ;  out 
the  lease  says  that  you  are  not  to  have  more  than  one-half; 
it  does  not  say  that  one-half  ahcdl  be ;  and  therefore,  if  the 
rules  of  good  husbandry  are  conflicting  with  the  supposition 
that  the  tenant  was  obhged,  that  may  modify  it. 

Mr  Clifford — But  the  tenant  will  not  be  compelled. 

Lord  BenhoHme. — ^What  I  mean  is  that  if  the  rules  of  good 


456 

Mr  Gifford,    husbandry  are  inconsistent  with  having  one-half  in  white 
or  unfuer.   ^^p  ^y^^y  year,  there  is  nothing  in  this  lease  that  obliges ; 
you  are  to  be  restrained  by  the  rules  of  good  husbandry. 

Mr  Giford. — I  doubt  that,  my  lord ;  you  can  scarcely 
restrain  me,  and  accordingly  the  half  was  conceded  here. 
According  to  the  view  now  suggested — (I  do  not  concede  it) 
— ^that  might  have  prevented  Mr  Miller  from  taking  one-half 
in  white  crop,  but  his  right  to  it  was  admitted  ia  the  beginning. 
Then  Mr  Dickson  goes  on  to  say  (page  63,  letter  £) — '  If 
'  tenant  in  such  a  mrm,  bound  merelv  by  rules  of  good  hus- 
'  bandiy,  had  less  grass  than  two-fifths,  I  would  interfere  to 
*  check  him  if  I  was  acting  for  proprietor.^  But  we  have  got 
special  permission- not  merely  the  rules  of  good  husbandry, 
but  special  permission— aUowing  him  onljr  to  have  one- 
sixth  m  grass ;  and  that  shews  that  the  witnesses  for  the 
defender  attack  the  contract  as  a  means  for  the  defender 
escaping  damages.  Then  he  goes  on  to  say — *  What  tenant 
'  cannot  do  during  his  lease  he  is  not  entitled  to  do  in  last 
'  year.  What  tenant  can  do  during  his  lease  he  is  entitled 
^  to  do  the  last  year,  generally  speaking.'  There  is  nothing 
there  upon  this  proof  for  the  defender  of  the  mere  change  in 
the  last  year ;  but  that  point  was  dealt  with  very  specially  in 
the  suspension.  That  was  not  one  of  the  great  points,  and 
the  course  of  cropping  was  shewn  in  the  taoular  statement, 
and  there  is  nothing  m  the  course  of  cropping  to  prevent 
Mr  Miller  from  taking  the  black  crop  which  he  contemplated 
taking. 

Lord  Cowan. — ^It  appears  very  odd  why  the  six-shift  pota- 
tion should  be  held  to  commence  in  the  last  year  of  the  lease, 
seeing  that  the  farm  had  been  all  along  in  the  five-shift  rota- 
tion, and  the  six-shift  rotation  had  never  been  introduced  on 
that  £Eurm  at  all.    I  never  could  understand  that 

Mr  Clifford. — 300  acres  in  white  crop  are  not  objected  to. 
However,  Mr  Dickson  says  that  was  wrong*  That  is  right, 
just  as  much  as  the  other  is  right ;  and  the  testimony  of  the 
other  parties  have  never  once  whispered  that  that  was  wrong. 

Lord  Neavea. — But  you  had  not  white  crop  every  year 
on  one-half? 

Mr  Clifford. — No,  but  we  took  the  full  half  the  last  year  ; 
and,  for  the  same  reason,  we  intended  to  take  1 00  acres  of 
black  crop,  though  it  was  never  done  before  ;  and  that  was 
because  it  was  within  his  rights  imder  this  lease. 

Lord  Cowcm. — Suppose  he  had  continued  five  years  longer 
on  the  farm,  he  woula  have  been  obliged  to  alter  the  whole 
arrangement  of  the  farm. 

Mr  Oifford. — No,  not  at  all ;  the  100  acres  intended  for  black 
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crop  would  have  required  extra  manure,  if  the  new  tenant  ^^  GifRxrd, 
intended  to  follow  the  six-shift.  '^'  ^uma. 

Lord  Cowcm. — I  am  not  sure  about  this ;  I  rather  doubt 
the  proceeding  being  beneficial  to  the  landlord.  But  sup- 
pose we  are  to  judge  of  a  case  where  parties  are  not  at  one  m 
point  of  fact,  and  the  parties  want  to  have  a  remit  upon 
matters  of  fact,  and  that  they  are  tied  down  hand  and  foot  to 
the  report,  and  that  the  judgment  is  final ;  and  suppose 
that  the  whole  question  is  ultimately  raised  in  a  different 
action,  and  it  is  found  that  a  wrong  lias  been  committed  ? 

Mr  Gifford. — If  you  can  do  that,!  think  that  is  just  in  sub- 
stance reviewing  tne  judgment  of  the  House  of  Lords.  I 
hold  that  the  judgment  of  the  House  of  Lords  is  not  review- 
able, either  direcUy  or  indirectly. 

Lord  Ju^sHce-Cterk, — It  is  the  pursuer  that  has  placed  us 
in  that  unhappy  position  which  Lord  Cowan  suggests. 

Lord  Cowan, — My  impression  is  that  our  ju&ment  went 
upon  what  the  reporter  said,  and  the  House  of  Lords  sub- 
stantiated that.  Now,  it  has  come  back  again  to  us  on  a 
question  of  damages,  in  consequence  of  this  judgment. 

Mr  Gifford. — ^I  submit,  my  lord,  that  it  is  tixe  construction 
of  the  lease. 

Lord  Jiistice'Clerk. — Mr  Gifford's  argument  is  this — that 
that  judgment  is  rea  mdioata  upon  mese  parties,  to  the 
effect  that  this  was  an  illegal  and  wrongful  interdict.  Under 
these  circumstances,  by  putting  these  reports  in  evidence,  they 
seem  to  be  opening  thereby  the  issue,  whether  that  judgment 
was  founded  on  good  evidence  in  point  of  fact 

Mr  Oifford. — 1  could  not  get  the  reports  used  in  any  way, 
or  referred  to  without  proof  of  them.  The  whole  proceedings 
were  put  in. 

Lord  Justice-OleTk. — ^You  put  in  more  than  should  have 
been  put  in. 

Mr  Gifford, — WeU,  if  that  is  the  case,  the  best  course  is 
to  ignore  them. 

Lord  JtLstioe^Clerk, — How  is  it  possible  for  us  to  ignore 
them  when  they  happen  to  be  made  the  subject  of  cross- 
examination  ;  they  were  all  before  the  jury,  and  what  effect 
the  jury  gave  to  them  no  mortal  man  can  telL 

Mr  Gifford. — They  cannot  have  had  the  effect  of  making 
the  jury  more  unfavourable  to  the  landlord  than  they  woula 
otherwise  be,  for  the  landlord  has  failed  to  get  a  ver^ct  after 
all,  and  he  .would  have  been  worse  off  without  them.  The 
only  other  point  is  the  question  of  excess  of  damages.  . 
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1 6th  March  1865. 

^S^^'  Mr  Giford, — ^The  only  other  point  is  the  question  of  exces- 
uer.  ^^^  damages  ;  but  before  referring  to  the  evidence  upon  that 
point,  I  ask  your  Lordships'  attention  to  a  case  in  which  some 
valuable  doctrine  was  laid  down  in  reference  to  assessment  of 
damages  due  to  tenants  for  being  deprived  of  their  leases.  I 
refer  to  the  case  of  DalzieU  v.  ITie  Executors  of  the  late  Duke  of 
Queensberry,  reported  December  1825,  and  February  and 
March  1826,  in  4  Murray,  10.  There  were  a  great  many 
cases  brought  by  tenants  on  the  Queensberry  estate  against 
the  executors  of  the  late  Duke,  to  recover  damage  which  they 
had  suffered  in  consequence  of  their  leases  having  been  set 
aside.  The  tenants  took  up  different  positions.  I  read  from 
the  report : — ^  In  one  case  a  tenant  deprived  of  his  lease  had 
'  taken  a  new  lease  of  the  same  farm  under  different  con- 
^  ditions ;  in  another,  one  of  several  tenants  had  taken  the 
*  '  new  lease ;  in  another  the  tenant  had  taken  a  different 
'  farm ;  in  another  he  had  not  taken  any  ;  but  in  all  of  the 
'  cases  the  principle  was  so  much  the  same  that  it  has  not 

*  been  thought  necessary  to  report  them  separately.^  The 
issue 'was  :—4t  being  admitted  tnat  the  lease  was  granted, 
and  that,  by  a  decree  of  the  Court,  now  final,  the  said  lease 
was  reduced  and  set  aside,  '  what  loss  and  damage  have 
'  the  pursuers  suffered  by  and  in  consequence  of  the  said 

*  lease  having  been  reduced  and  set  aside  as  aforesaid!' 
The  tenants  maintained  that  they  were  entitled  to  the  whole 
produce  of  the  farm,  under  deduction  of  the  rent  and  expense 
of  cultivation,  or  to  what  they  could  have  got  as  rent  from 
a  subtenant,  to  which,  in  most  cases,  was  to  be  added  the 

Srofit  of  the  subtenant.  They  also  claimed  aoUxtiuTti  for 
isturbed  possession  during  the  dependence  of  the  action  of 
reduction,  and  the  loss  suffered  by  the  sale  of  their  stock  at 
the  time  they  were  removed  from  the  farms.  Then  the 
executors  maintained  that  where  the  tenant  got  the  same 
farm  imder  different  conditions,  the  measure  of  the  loss  was 
thet  value  of  those  conditions ;  that  when  he  got  a  different 
£Etrm  there  was  to  be  added  a  small  sum  for  the  inconvenience 
of  removal ;  that  when  the  tenant  was  deprived  of  a  farm, 
still  he  carried  his  skill,  industry,  capital,  and  stock  with 
him,  and  so  was  not  entitled  to  tenant's  profitj  as  he  would 
draw  this  from  a  new  farm  elsewhere.  That  where  part  of 
the  &rm  was  subset^  the  subrent  was  the  measure  of  the  loss 
as  to  that  part ;  and  they  denied  that  any  loss  had  been 
caused  by  what  was  termed  disturbed  possession.     Then 
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Kssing  on  to  pa^  15,  your  Lordships  will  find  that  the  MrGiffoid, 
rd  Chief  Commissioner  in  summing  up  the  cases  to  the  ^^  P«»«»- 
jiuries  said — 

'  That  they  ought  to  find  out  the  loss  suffered  by  the  tenants,  as 
the  sum  to  be  given  was  what  they  lost,  and  not  what  the  landlord 
gained ;  that  the  loss  having  arisen  without  fault  in  the  persons 
who  are  to  repair  it,  no  more  should  be  given  than  will  repair  the 
loss.  The  sum  ought  to  be  commensurate  with  the  injury  suffered^ 
but  not  more  than  was  suffered.  That  it  was  difficult  to  ascertain 
the  precise  loss,  and  that  they  must  apply  their  sound  sense  to  the 
evidence,  which,  being  evidence  of  opinion,  was  more  of  the  nature 
of  scientific  evidence  than  evidence  of  fact.  That  where  the 
grounds  of  their  opinions  were  stated  by  the  witnesses,  the  jury 
would  consider  these,  and  give  such  sum  as  appeared  fair.  That 
where  the  tenant  remained  in  the  farm,  the  difference  of  rent 
under  the  old  and  new  leases,  with  an  allowance  for  the  differ- 
ence of  the  conditions,  was  probably  the  best  rule.  That  it  was 
impossible  to  hold  the  conditions  of  the  value  stated  by  the  pur- 
suer's witnesses.  That  where  the  tenant  was  removed  from  the  •' 
faim,  whether  the  jury  took  the  new  or  the  estimated  rent,  they 
must  give  what  they  thought  a  reasonable  sum  as  tenant's  profit, 
and  that  if  they  took  the  estimated  produce,  this  profit  was 
included  in  it.' 

There  are  dicta,  I  think,  there,  which  point  at  least  to  the 
principle  upon  which  the  damages  obtained  by  a  tenant  who 
IS  deprived  of  his  lease  will  fall  to  he  assessed.  That  principle 
I  conceive  to  be,  as  I  explained  yesterday,  to  make  up  the 
loss  which  the  tenant  has  sustained  in  consequence  of  a 
wrongful  interdict,  and  to  put  the  tenant  in  the  same  position 
as  he  would  have  been  if  he  had  been  allowed  to  do  what  he 

E reposed  to  do,  which  proposal  has  now  been  determined  to 
e  no  more  than  the  tenant's  right. 

Now,  it  is  said  that  the  damages  awarded — assuming 
that  damages  are  due — are  excessive ;  and  the  case  for  the 
other  side  is,  that  assuming  the  verdict  to  stand  in  other 
respects,  it  falls  to  he  set  aside  in  respect  of  excessive 
damages.  I  don'^t  know  whether  it  is  maintained  on  the 
other  side  that  the  jury  have  gone  wrong  in  point  of  principle, 
or  whether  they  erred  merely  in  amount ;  but  I  snail  aeal 
with  it  in  both  aspects.  The  proof  submitted  by  the  pursuer 
was  this : 

Lord  Neaves. — What  principle  do  you  go  upon  ? 

Mr  Oifford. — I  refer  to  tne  principles  of  the  different 
witnesses.  I  don't  mean  what  principle  was  in  the  minds 
of  the  jury;  but  some  of  the  witnesses  gave  very  con- 
flicting testimony,  because  the  witnesses  on  the  one  side 
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Mr  Gifford,  made  the  profits  very  lan^e,  and  the  witnesses  on  the  other 
for  Pursuer,   gj  j^ — some  Said  no  profit  at  all,  but  a  loss.    I  think  I  can 
explain  to  some  extent  the  reason  of  the  great  discrepancy 
among  the  witnesses ;  and  if  questions  of  principle  arise,  [ 
think  I  shall  satisfy  your  Lordships  that  the  principle  upon 
which  the  witnesses  for  the  pursuer  went  was  tne  correct  one. 
But,  first,  as  to  the  mere  question  of  amount.     Now,  it  stands 
thus  ;  the  estimates  were  given  in  by  a  number  of  witnesses  for 
the  pursuer,  and  by  the  witnesses  for  the  defender.    Altogether 
there]are,  including  the  pursuer  himself,  six  different  estimates 
for  the  pursuer,  and  seven  estimates  for  the  defender.    The 
estimates  for  the  pursuer  all  proceeded  upon  this  principle, — 
what  would  have  been  the  tenant's  profit  from  these  100 
acres  of  potatoes  in  the  year  in  question,  if  he  had  been 
allowed  to  take  them,  deducting  the  expense  of  seed,  labour 
of  realisation,  manure,  and  every  other  expense,  preparation 
of  the  soil,  &c.,  incident  to  the  having  a  complete  crop  ?  The 
witnesses  varied,  of  course,  in  that  estimate,  but  they  all 
brought  out  very  considerable  sums  as  the  gross  or  net  profit 
which  the  tenant  would  have  had  in  his  pocket  if  he  had 
been  allowed  to  reap  the  black  crop  in  question.      I  give 
your  Lordships  the  ngures  without  going  into  detail  of  the 
evidence,  because  I  don't  think  that  is  necessary  for  the 
purpose  which  we  are  at  present  considering.    Mr  Miller 
nimself  stated  his  net  profit  at  ^1507  ;  that  is  his  estimate 
given  upon  a  certain  footing,  and  upon  which  he  was  cross- 
examined  at  some  considerable  length.    Mr  Hope,  who  was 
examined  upon  this  matter,  gave  a  detailed  estimate  of  the 
sum  which  ne  thought  would  have  been  realised  from  the 
100  acres  or  the  97  acres  in  question ;  and  that  estimate  was 
after  making  every  allowance  for  manure  and  expenses ;  and 
his  estimate  was  ^^1428 :  7s.    With  him  concurred  Mr  Smith 
of  Whittinghame,  who  had  made  an  examination,  and  gone 
over  the  ground  along  with  Mr  Hope ;  and  although  they 
made  up  separate  notes,  they  came  so  near  together  that 
they  concurred  in  the  same  valuation.     That  was  explained 
by  the  evidence  which  they  gave;  and  his  estimate  was 
X''1428 :  7s.    The  next  witness  was  Mr  Purvis,  a  neighbour- 
ing fiEurmer,  3  miles  from   the   farm  in  question,  and  his 
estimate  was  made  up  on  substantially  the  same  principle ; 
he  estimates  on  the  supposition  of  the  tenant  cultivating  the 
land  in  question  for  a  crop  of  potatoes,  and  he  estimates  the 
market  produce,  deducting  the  whole  expenses,  and  brought 
it  up  to  i^2000  : 4 :  5. 

Lord  Cowcm. — Is  that  of  profit! 

Mr  Clifford. — Yes,  after  deducting  all  exp^ises,  and  from 
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97  acres.    The  next  witness  is  Mr  Law — also  a  farmer  in  the  ^^  Oifford, 
neighbourhood — at  Newhouse,  near  Dunbar,  and  his  estimate  '®'  i''""*"'- 
comes  to  ^1457:  5:6;  and  the  last  witness  is.  Mr  Wilson, 
who  gave  an  estimate  of  j?1581 :  18:2.    That  was  the  evi- 
dence for  the  pursuer. 

Lord  N eaves. — The  basis  of  all  that  was  the  gross  yield  of  the 
1 00  acres.  Now,  upon  what  principle  or  what  hypotliesis  was 
the  gross  yield  estimated  or  calculated! 

Mr  Gifford, — ^The  witnesses  went  to  the  soil,  looked  at  it, 
saw  its  capabilities  for  producing  the  crop,  knowing  by  their 
own  experience  what  they  had  rot  in  similar  soils,  seeing  the 
previous  system  of  husbandry  tne  farm  was  subjected  to ;  and 
they  estimated  what  the  produce  would  be  in  tnat  particular 
year  if  potatoes  had  been  cultivated  there.  They  vary  in 
that  estimate  as  to  the  quantity  which  would  have  been  pro- 
duced, but  they  formed  their  estimates  upon  that  footing. 

Lord  Justice-Clerk. — Was  this  year  1859  a  year  of  extra- 
ordinary profit  in  potato  growing  ? 

Mr  Uifford. — It  was  a  good  year. 

Lord  Justice-Clerk. — Was  it  more  than  an  average  ? 

Mr  Gifford. — Some  of  the  witnesses  say  that  it  was. 

Lord  Justice-CleTk. — What  I  would  like  to  know  is  this— 
one  gentleman  says  jP2000  ;  now,  suppose  we  take  half,  and 
make  it  J?  1000.  If  you  had  followed  the  six-shift  course 
during  your  lease,  and  that  course  was  so  suitable  for  your 
ground,  you  ought  to  have  made  a  thousand  a  year  oiF 
potatoes  alone  ? 

Mr  G^orc?.— Potatoes  were  many  years  diseased. 

Lord  Justice-Clerk. — ^But  they  sometimes  are  very  profit- 
abla  Of  course  there  are  risks  connected  with  them  ;  but 
still,  with  fair  good  planting,  you  should  have  made  jPIOOO 
a  year  off' potatoes.     What  is  the  rent  ? 

Mr  Gifford— £650. 

Lord  Jvstic^-Clerk. — Why  did  you  not  work  on  the  six-shift? 

Mr  Gifford. — I  don't  know,  my  lord. 

Lord  Justice-Clerk. — You  see  there  is  a  limit  to  human 
credulity. 

Mr  Gifford. — Well,  but  we  have  got  witnesses  here  above 
all  question : — Mr  Hope  of  Fenton  JBams  and  Mr  Smith  of 
Whittinghame,  are  witnesses  who  are  perfectly  competent  to 
deal  with  this.  Their  evidence  is  the  evidence  of  parties  who 
are  proper  parties  to  give  evidence  upon  such  questions.  The 
jury  are  to  weigh  the  evidence  upon  the  point,  and  there  is 
no  fallacy  to  be  seen  in  Mr  Hope's  evidence.  •  Was  it  not 
evidence  which  the  jury  were  bound  to  take  into  account  and 
to  consider ! 
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Mr  GiflTopd,  Loffd  Cowau, — The  pursuer  himself  gives  an  estimate  of 
forPunuw.  ^1500.  What  I  want  to  know  is  this— Does  he  base  his 
calculation  upon  any  actual  profits  in  any  preceding  year  that 
he  had ! 

Mr  Gifford. — He  never  cultivated  potatoes  to  any  large 
extent 

Lord  Justice-Clerk. — He  hadn't  potatoes  at  all? 

Mr  Gifford, — He  had  small  quantities ;  his  evidence  is 
valuable,  and  it  is  quite  right  it  should  be  looked  at. 

Lord  Neavea. — Had  he  cultivated  potatoes  in  these  fields 
before  ? 

Mr  Gifford. — ^Yes,  in  some  of  them.  His  evidence  is  at 
page  3,  letter  D  : — 

'  Previous  cropping  in  these  fields  was  favourable  to  getting  good 

*  crop  of  potatoes  in  1859. 

*  Wilk  Park  four  years  in  grass  prior  to  1858,  and  in  white 
'  crop  in  1858.     This  was  favourable  condition. 

'  Closehead  one  year  in  grass  in  1857. 

'  Backhill  same. 

'  Hempy  Shot,  in  1857,  turnips,  except  4  acres  in  potatoes 

'  All  these  fields  had  been  longer  in  grass  than  on  six-shift  they 

*  would  have  been. 

*  This  favourable  for  potatoes  in  1859. 

<  Taking  a  white  crop  in  1858  did  not  incapacitate  for  potatoes 
'  in  1859. 

'  Soil  of  farm,  generally  well  adapted  for  potatoes.' 

Then  page  4,  letter  A : — 

'  I  had  potatoes  in  former  years  in  various  parts  of  farm.  I 
'  did  not  cultivate  potatoes  to  any  very  large  extent.  Not  a 
'  profitable  crop  till  the  last  years  of  lease.' 

The  disease  had  been  very  general,  and  that  deterred 
parties  from  cultivating  potatoes ;  their  cultivation  was  only 
mtroduced,  as  another  witness  explained,  at  a  comparatively 
recent  period.  The  soil  of  Dunbar  was  found  to  be  peculiarly 
fitted  for  potatoes  after  the  disease  appeared;  and  it  was 
then  only  m  later  years  that  the  cultivation  of  potatoes  was 
introduced  to  any  large  extent     (Reads) — 

^  Prices  of  potatoes  gradually  improved.  In  1859-60  selling 
'  firom  13s.  to  208.  a  bolL 

<  In  previous  years  I  had  had  a  considerable  stock  of  cattle. 
'  Sometimes  had  10  or  12  acres  of  potatoes  whilst  I  had  the  cattle. 

'  2  or  2^  acres  of  these  were  for  servants.  About  one-third  of 
'  acre  allowed  for  each. 
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*  The  yield  of  potatoes  on  farm  was  on  an  ayevage  30  to  40  bolls    Mr  QifBard^ 
'  per  acre,  including  both  large  and  small.  '**'  P'"*™"'* 

'  In  Closehead  Park  had  potatoes  in  1855.     In  Hempy  Shot 

*  1857.     Closehead  produced  in  1855  fully  40  bolls  per  acre. 
'  Whole  field  not  in  potatoes.     I  got  138.  per  boll  for  them. 

*  They  were  red  potatoes.     3s.  per  boll  lower  than  white. 

'  I  intended  to  plant  regents  in  1859.     These  would  give  higher 
'  price  than  reds,  but  would  give  somewhat  less  quantity. 
'  5  or  6  acres  of  potatoes  in  Closehead  in  1855. 

*  Crop  of  potatoes  from  Hempy  Shot  in  1857  a  good  crop — 
'  fully  40  bolls  an  acre.' 

Lord  Justice-Clerk, — He  does  not  give  the  price  in  1857  ? 

Mr  Gifford, — I  don't  know ;  the  price  he  estimated  is  the 
market  price  at  Dunbar  in  1859. 

Lord  Justice'Clerh. — ^Yes,  but  the  price  depends  a  good 
deal  upon  the  abundance ;  and  the  year  which  produces  such 
lar^e  crops  as  40  bolls  an  acre,  the  price  is  very  low. 

Mr  Gifford. — Your  Lordships  wul  find  that  40  bolls  an 
acre  is  a  very  moderate  crop.  One  witness  for  the  defender 
says  he  made  «&60  an  acre  of  net  profit ;  that  was  in  cross- 
examination. 

Lord  Justice-Clerk. — Under  very  peculiar  circumstances. 

Mr  Gifford, — (Reads) — *  I  had  another  farm  called  Crom- 
'  wellhall ;  *  that  is  a  ^parate  possession  which  he  had  from 
the  defender  also. 

'  It  adjoins  the  farm  in  question. 

'  I  had  2  acres  in  potatoes.     They  produced  30  bolls  per  acre. 

'  The  position  not  favourable  for  potatoea     I  used  no  manure 

*  for  the  crop. 

'  They  were  red  potatoes.     I  sold  them  in  November  1859  for 

*  13s.  a  boll  the  large,  and  8s.  the  small. 

*  These  potatoes  planted  in  April  or  thereby. 

'  To  get  good  crop  of  potatoes  they  should  be  planted  before 
'  middle  of  ApriL 

'  If  potatoes  in  Closehead  had  been  regents,  they  would  have 
'  brought  15s.  or  16s.  per  boll — the  large  potatoes. 

'  If  I  had  got  the  one-sixth  of  farm  in  potatoes  in  1859,  the 
'  manure  I  would  require  would  be  the  following : — 

'  I  had  manured  the  whole  of  Closehead  in  1858,  and  12  acres 
'  of  Wilk  Park  j  this  was  with  farm-yard  manure.' 

And  then  he  goes  into  the  manure,  and  his  estimate  is 
this :  He  thinks  that  he  would  have  got  for  these  1 00  acres 
26  bolls  per  acre  of  laige  potatoes,  and  8  bolls  small,  that  is 
34  bolls  per  acre.  Now,  his  experience  was  40  bolls  even  on 
Cromwellhall  in  un£Etvourable  circumstances  without  manure 
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Mr  Gifford,  at  all,  and  that  very  year ;  and  he  thinks  himself  entided  to 
forPuwuer.  say  that  he  would  have  got  84  bolls  off  these  acres.  Of  course 
it  most  be  taken  with  ^eat  deduction,  as  it  is  his  own  esti- 
mate ;  but  although  it  is  his  own  estimate,  I  submit  that  it 
bears  upon  the  face  of  it  to  be  not  an  unreasonable  estimate. 
It  is  within  his  own  experience ;  it  is  corroborated  by  the 
actual  amount  of  potatoes  he  had  got  on  Cromwellhall,  from 
a  field  in  un&vourable  circumstances  and  without  manure. 
Then  he  goes  into  the  deductions  for  the  value  of  manure 
per  acre,  bringing  out  a  profit  of  j?1507:19:8,  and  he 
says — 

'  I  consider  this  a  fair  and  moderate  estimate  of  my  loss. 
'  I  think  I  could  have  made  this  off  the  potatoes. 

*  I  would  have  made  this  by  Ist  January  1860  on  an  average. 

*  I  would  not  have  sold  potatoes  all  at  once.  I  would  have 
'  pitted  them  and  sold  them  by  degrees. 

<  The  district  is  a  good  potato  district 

'  Neighbotuiiig  farmers  grow  potatoes  largely. 

Then  he  is  asked  in  cross  upon  this  at  page  7,  and  he  says, 
letter  C— 

'  I  cannot  say  whether  I  ever  made  £2000  in  any  one  year 
'  from  crops  on  land. 

*  In  one  previous  year  T  made  £1000  of  profit  fix)m  the  com  on 
'  farm  alone,  to  best  of  my  recollection. 

*  I  did  not  think  myself  bound  by  lease  to  adopt  a  six-shift 
'  rotation,  but  entitled  to  take  that  or  any  other  rotation  con- 
'  sistent  with  rules  of  good  husbandry. 

*  Prior  to  1859  I  adopted  sometimes  a  four,  sometimes  a  five- 
'  shift,  and  in  some  fields  a  six-shift  rotation. 

*  I  never  adopted  the  six-shift  as  applicable  to  whole  farm ;  but 
'  some  fields  I  cropped  as  I  would  have  done  on  a  six-shift' 

Then  letter  D,  page  8 — 

'  The  largest  quantity  of  potatoes  ever  grown  by  me  on  that 
'  &rm  before  was  10  to  12  acres. 

'  1  had  some  potatoes  (more  or  less)  every  year. 

*  1  had  not  so  many  as  10  to  12  acres  more  than  in  two  separate 
'  years  to  the  best  of  my  recollection. 

'  Generally  I  only  raised  enough  for  myself  and  the  servants, 
'  not  more  than  4  to  5  acres. 

'  It  was  only  these  two  years  I  sold  them. 
'  They  were  red  potatoes  these  years. 

*  I  planted  them  as  the  most  profitable. 

'  I  intended  to  plant  regents  in  1859,  as  likely  to  take  the 
*  market  better.' 
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Then  I  take  Mr  Hope ;  and  his  evidence,  whatever  may  be   Mr  Giflfbid, 
said  of  his  reports,  is  certainly  not  questionable  in  this  *^  ^"™**- 
respect,  for  he  sees  the  sround,  and  makes  up  an  estimate 
of  what  the  produce  woiud  have  been.     He  says,  at  foot  of 
page  12: — 

*  I  looked  at  the  four  fields  from  which  he  proposed  to  take  a 

*  black  crop — Hempy  Shot,  Closehead,  Wilk  Park,  and  BackhilL 

*  I  was  told  what  crop  they  had  had  the  year  before. 

'  It  would  have  been  good  husbandry  to  take  a  black  crop  from 

*  these  in  1859. 

'  Potatoes  are  a  black  crop. 

*  Closehead  is  mentioned  in  tabular  statement. 

'  Good  husbandry  to  take  potatoes  in  that  field  after  previous 

*  cropping. 

'  Same  with  Backhill  and  Wilk  Park 

'  Wilk  Park  peculiarly  fit,  from  number  of  years  it  had  been 
'  in  grass. 

*  Hempy  Shot  also  quite  fit  for  potato  crop. 

'  Particularly  advantageous  for  potatoes  that  land  much  in 

*  grass  previously. 

'  Will  get  a  better  crop  with  less  manure. 

*  The  four  fields  well  situated  for  a  good  potato  crop. 

*  They  are  on  margin  of  what  is  called  the  *  potato  district' 
'  That  is  the  peculiarly  good  potato  ground  in  neighbourhood 

*  of  Dunbar/ 

Then  he  explained  afterwards  that  the  fields  in  question 
were  all  perfectly  well  qualified  for  producing  potatoes. 

'  I  have  made  up  an  estimate  of  what  pursuer  might  have  made 
'  off  these  fields  in  potatoes. 
'  I  made  up  estimate  with  Mr  Smith  of  Whittinghame. 

*  We  examined  ground  together. 

*  This  was  done  in  July  1863. 

*  My  estimate  is  as  follows  : — 

'  I  took  97  acres  as  extent  of  ground  (33*64  of  these  out  of 
'  Hempy  Shot).  / 

<  Gross  produce  per  imperial  acre — BackhiU,  Wilk  Park,  and 
'  Hempy  Shot,  81  acres  in  all,  27  bolls  large.' 

Now,  that  is  1  boll  of  large  potatoes  more  than  Mr  Miller 
made  them — *  Closehead  18  bolls  large,  and  7  small'  He 
makes  a  distinction,  because  Closehead  is  not  such  good 
soil ;  and  then  he  takes  the  prices. 

'  Price  taken,  16s.  per  boll  large,  and  88.  for  small.     This  made 

*  produce  £24  :  16s.  per  acre,  and  for  81  acres,        £2008  16     0 
«  And  for  16  acres  at  £17  :  4s.  -  -  -         275     4     0 


*  Together,        £228400 ' 

2h 


£318 
537 

0 
13 

0 
0 

£855 
2284 

13 
0 

0 
0 

£1428 

7 

0 
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Mr  Gifford,       Then  the  expense  for  the  81  acres,  and  the  seed,  labour, 
forPunuer.   ^^^  ^^^  ^^  ^^^  ^^^^  ^^^  whole  process,  which  the  tenant 

would  have  to  go  through ;  and  then  there  is  the  manure. 

'  I  was  told  that  Closehead,  and  12  acres  of  Wilk  Park,  manured 

*  in  winter  of  1 858. 

'  Assuming  this,  I  thought  that  on  these  parks,  1^  cwt.  guano 

'  at  13s.,  and  1^  cwt.  dissolved  hones,  at  7s.  per  acre,  would  be 

'  necessary,  being  30s.  per  acre  on  28  acres,  or  £42     0     0 

'  To  remaining  69  acres  I  allowed  4  cwt.  guano  per 

'  acre,  and  4  cwt.  dissolved  bones,  or  £4  per  acre 

'  altogether,  -  -  -  -  276     0     0 

'  Total  for  manure, 
'  Add  seed  and  labour,  ... 

'  Total  expense, 

*  Deduct  from  gross  produce,   -  -  - 

*  Leaves  of  profit, 

'  This  a  fair  and  moderate  computation. 
'  I  inquired  as  to  the  prices  got  that  season. 
'  I  know  what  I  had  got  myself. 

*  Prices  rather  under  what  I  got  myself. 

'  I  think  the  produce  stated  what  might  be  naturally  expected 
'  to  grow  on  such  land. 

'  Much  more  got  from  better  land. 

'  I  have  known  double  of  this  got. 

<  No  disease  in  potatoes  that  year  to  any  appreciable  amount. 

'  The  crop  a  fair  crop  to  be  got  from  any  land. 

'  Generally  speaking,  land  will  not  produce  more, — exceptional 

*  cases  occur. 

'  Land  of  my  own,  much  inferior,  has  produced  an  equally  good 
'  crop.     The  land  had  been  long  in  grass. 

'  The  expenses  estimated  are  a  fair  estimate  of  ordinary 
'  expenses. 

*  Generally  potatoes  are  pitted  and  sold  by  degrees. 
'  Sometimes  sold  in  slump  on  ground. 

*  Less  price  got  in  that  case.  Purchaser  takes  risk  of  lifting, 
'  and  of  what  they  will  turn  out. 

'  Potatoes  may  be  grown  with  artificial  manures,  without  £Eurm- 

*  yard  manure.     I  have  so  raised  them,  and  seen  them  so  raised.' 

And  I  don't  think  that  Mr  Hope's  evidence  is  at  all  shaken 
in  cross-examination.  At  pa^e  20,  letter  B,  he  says,  in  refer- 
ence to  what  I  explained  oefore — *  It  is  only  recently  that 
'  potato  crops  have  been  much  raised  in  Haddingtonshira 
'  Chiefly  since  the  year  1845,  when  there  was  disease.' 


i 
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Liyrd  Justic^Olerk. — 1 845  was  Dretty  early.  Mr  Giflbrd, 

Mr  Giford.—Yes,  but  it  was  a  long  time  before  it  became    ^^   ^^r^^- 
general ;  it  extended  gradually. 

Lord  Justice-Clerk.  —What  I  imderstand  by  '  chiefly  since 
'  1845/  is  that  it  was  partiaUy  before  1845,  and  chiefly  since 
then. 

Mr  Gifibrd. — The  cultivation  of  potatoes  had  extended 
since  1845,  not  having  been  practised  previous  to  that 

Lord  Justice-Clerk, — I  don  t  know  how  the  facts  stand,  but 
the  way  I  read  that  is,  that  it  was  in  consequence  of  the 
disease  in  another  place  which  led  to  the  extension  of  the 
cultivation  of  potatoes. 

Mr  Gifford. — No  doubt ;  Haddingtonshire  was  found  to 
be  very  free  from  disease. 

Lord  Justhce-Clerh — Well,  it  would  be  just  about  1845 
that  it  began. 

-  Mr  Gifford. — Yes,  but  the  farmers  would  not  all  rush  to 
it.  One  tenant  would  do  it,  and  find  it  jprofitable,  and  then 
his  example  would  be  copied ;  and  it  has  much  extended 
since  then  gradually. 

Lord  Neaves. — Is  there  any  farmer  near  that  got  any  such 
extent  that  year  ? 

Mr  Gifford. — Yes ;  you  will  find  Mr  Purvis  did.  He  is 
in  the  same  district,  3  miles  from  our  farm. 

Lord  Neaves. — He  is  only  2  miles  from  Dunbar. 

Mr  Gifford. — Yes ;  but  he  says — *  My  present  farm  of 
^  Elmscleugh  is  about  S  miles  from  the  farms  in  question ;' 
but  I  take  Mr  Smith  first  He  has  known  the  farms  in 
question  since  1852. 

'  Mr  Balfour'  (on  whose  property  Mr  Smith  is  manager)  '  has 
*  an  adjoining  property. 

*  I  pass  through  that  district  two  or  three  times  a  year. 

'  The  land  on  these  farms  is  friable  soil — ^good  medium  soil, 
«  resting  on  gravel. 

*  Neither  the  best  nor  the  worst  soil. 

*  Well  adapted  for  growing  potatoes.  Xiand  in  that  district 
'  well  adapted  for  potatoes. 

'  Potatoes  not  a  crop  on  Mr  Balfour's  lands  in  vicinity.  These 
'  are  higher  lands  than  pursuer's,  and  not  so  well  adapted  for 
'  potatoes. 

'  Pursuer  is  on  margin  of  the  '  red  land/  which  is  first-class 
'  land  for  potatoes.' 

Lord  Ne(wes, — What  does  that  mean  ? 

Mr  Gifford.— Th^  margin,  I  suppose,  is  a  varying  line. 
Dunbar  is  said  to  be  the  centre  of  tne  district ;  but  by  de- 
grees it  has  been  extended    Parties  find  it  to  be  good  land, 
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Mr  Gifford,   extending  much  further  ;  and  the  evidence  is  that  it  is  good 

for  PuTBiier.   j^nd  for  potatoos.     He  says  it  is  on  the  margin  of  the  best 

potato  district  in  the  county ;  it  may  be  outside,  but  it  is 

good  land  for  potatoes.    Then  he  saw  tabular  statement,  and 

examined  the  fields. 

'  T  formed  the  opinion  that  a  crop  of  potatoes  would  have  been 

*  grown  to  advantage  on  these  fields  in  1859. 

*  Previous  course  of  cropping  on  the  whole  favourable  to  a 

*  potato  crop. 

*  I  don't  think  they  had  been  cultivated  on  any  definite  shift, 

*  but  most  nearly  on  the  five-shift. 

*  They  were  better  adapted  for  potatoes  than  if  cropped  on  the 

*  six-shifb. 

'  I  made  up  an  estimate  of  the  crop  likely  to  have  been  got 
'  from  these  fields.     I  estimated  the  yield.' 

And  then  he  went  over  the  estimate,  which  is  in  substance 
the  same  as  Mr  Hope's,  and  brought  out  the  same  result 

*  That  same  year,  1859,  I  grew  potatoes  at  Whittinghame  on 

*  home  farm. 

*  It  was  on  two  fields — one  equal  to  and  the  other  rather  worse 
'  land  than  the  pursuer's. 

*  The  extent  of  the  two  about  20  acres. 

*  The  crop  was  32  bolls  per  imperial  acre — large  and  small — 
'  about  three-fourths  large. 

'  I  sold  the  potatoes  overhead  at  15s.  per  boll. 

*  I  began  to  sell  them  before  the  New  Year. 

'  Prices  rose  after  the  New  Year.     I  got  20s.  a  boll  for  red 

*  potatoes  at  end  of  season.' 

• 

And  the  estimate  of  Mr  Hope,  in  which  he  concurs,  is  16s. 
a  boll ;  the  prices  he  actually  got  were  16s.  in  the  beginning 
of  the  season,  and  20s.  at  the  end,  which  is  surely  a  very  good 

ground  for  forming  an  estimate  of  the  price.    Then  he  says 
is  own  produce  was  32  bolls  from  two  fields  of  about  20 
acres,  part  worse,  and  part  better,  than  the  pursuer's.    '  The 

*  potatoes  on  the  two  fields  were  partly  red,  partly  regents.' — 
I  don't  understand  what  better  evidence  could  be  got  to 
estimate  what  the  pursuer  would  have  made  in  these  fields. 
His  skill  is  undoubted  ;  his  opportunities  for  observation  are 
complete ;  his  own  experience  that  very  year  is  brought  to 
bear  upon  it ;  he  compares  the  fields  m  question  with  his 
own  fields,  and  finds  from  their  situation,  from  their  character 
of  producing  a  crop,  that  one  was  better  than  the  fields  in 

Question,  and  the  other  worse  ;  he  got  82  bolls  from  his  own 
elds,  with  prices  varying  from  1 5s.  to  20s. ;  and  his  estimate 
upon  Mr  Miller's  fields  is  34  bolls,  and  the  prices  16s.  and 
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8s. — surely  a  moderate  enough  average,  his  own  experience  Mr  Gifford, 
justifying  a  larger  estimate.     Then  in   cross-examination,   '®' P^»^f***«^- 
passing  the  question  about  the  six-shift,  he  says,  in  reference 
to  the  point  your  Lordship  referred  to — 

*  Potatoes  a  precarious  crop. 

*  I  never  had  potatoes  damaged  by  bad  weather  to  any  extent ; 

*  it  must  be  from  want  of  attention  when  this  happens. 

'  Beds  suit  some  soib  best,  and  keep  rather  better  than  regents. 

*  Our  ground  is  on  red  sandstone  mostly.  This  favourable  to 
*•  potatoes. 

*  Soil  of  pursuer's  farm  is  different  from  this. 

'  I  think  climate  of  pursuer's  farm  is  fair  climate. 

'  I  don't  think  potatoes  suffered  from  want  of  rain  in  1859. 

'  It  was  a  fair  average  year  for  potatoes — ^nothing  particular 

*  about  it. 

'  I  think  1858  was  as  good  a  year  as  1859  for  potatoes;  but 
'  my  mind  has  not  been  applied  to  this. 

'  Many  reasons  may  exist  for  not  taking  a  potato  crop  before 

*  the  last  crop. 

*  The  crop  is  a  speculative  one,  and  tenant  may  prefer  stock  or 
'  some  other  disposal  of  his  farm. 

*  I  think  that  off  these  97  acres  some  hundreds  of  pounds  of 
'  profit  might  have  been  made  in  former  years  otherwise  than  by 
'  potatoes. 

'  I  don't  think  the  profit  I  have  mentioned  too  much  for  the 
'  risk  that  was  run  from  disease  and  otherwise. 

'  Pursuer  might  have  lost  everything  in  the  speculation. 

'  lU'extx/mvned. — Nothing  wrong  with  potato  crop  in  Hadding- 

*  tonshire  that  year — 1859. 

*  It  all  went  welL 

'  If  turnips  there  in  place  of  potatoes,  they  would  have  sold  for 

*  £6  or  £7  an  acre,  to  be  eaten  on  ground. 

'  If  sold  at  a  railway  station  would  bring  double  this — £12  or 
'  £14  an  acre. 

*  Cost  of  production  would  be  about  same  as  potatoes  ;  that  is, 
'  if  carted  away,  and  not  consumed  on  ground 

*  Grazing  is  a  safer  way  of  disposing  of  ground  than  potatoes.' 

Ltyi'd  Juatice-Clerk. — ^Does  he  mean  that  j6^12  or  ^14  an 
acre  would  be  all  the  yield  of  these  fields  in  tiUTiips  in  an 
average  year  ? 

Mr  Oiford. — I  rather  think  so,  my  lord.  He  is  asked  about 
the  cost  of  production  of  turnips,  and  he  says  it  would  be  the 
same  as  potatoes. 

Lord  Jvstiee'Glerk. — ^Is  the  jPI  2  or  dfi*!  4  net  or  gross  i 

Mr  Oiford. — ^That  is  the  gross,  I  think,  without  deduction 
of  the  cost  of  production.  As  contrasted  with  potatoes  it  is 
^U.against  ^20. 
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Mr  Gifford,       Lord  JusHce-Clerk. — That  is  a  very  striking  difference. 

for  PurBuer.         j^^  Oif(rrd.—YeS. 

Lord  Justice-derk. — ^Is  it  good  turnip  land  ? 

Mr  Oifford, — I  don't  know  much  about  turnips  ;  that  was 
not  the  crop  he  intended  to  take. 

Lw'd  JvMice-ClerL — I  would  like  very  much  to  see  any 
evidence  as  to  what  these  97  acres  have  produced  actually  in 
any  year. 

Mr  Clifford. — I  am  nowassuming  that  the  tenantwas  entitled 
to  take  a  crop  of  potatoes  from  these  fields  in  the  last  year  of 
his  lease.  Tnat  he  did  not  take  a  potato  crop  was  an  argu- 
ment against  being  allowed  to  do  it  in  the  last  year ;  but  that 
argument  failed.  But  then  all  the  previous  years  of  the  lease 
the  materials  were  accumulating,  so  to  speak,  for  the  last  crop ; 
every  year  that  he  allowed  it  to  lie  in  grass,  it  was  becoming 
more  fitted  for  the  crop  which  it  was  his  interest  to  take,  ana 
which  he  had  right  to  take  at  the  end  of  his  lease ;  and  that 
is  just  what  he  is  doing.  That  in  the  last  year  of  his  lease 
a  tenant  takes  the  utmost  measure  of  his  right,  is  quite  right ; 
what  he  does  not  take  out  in  the  previous  years,  he  has  right 
to  take  out  in  subsequent  years ;  it  ceases  to  be  his  in  the 
last  year,  and  if  he  is  a  wise  man  he  will  then  take  the  full 
measure  of  his  right 

Lord  Neavea.  — But  then,  I  don^t  think  it  is  very  well  ex- 

Elained.     Surely  the  lease  might  have  contemplated  potatoes 
•om  the  first ;  but  I  don't  see  that  you  have  explained  to  me 
how  it  is  that  at  no  time  he  had  any  of  this  valuable  crop. 

Mr  Gifford. — Mr  Miller  explained  that  he  was  a  large  stock 
farmer,  and  took  a  delight  in  it,  and  he  carried  off  a  number 
of  prizes,  and  his  attention  never  had  been  directed  to  a 
potato  crop. 

Lord  Neavea. — ^You  say  it  is  a  speculative  crop  ;  then  the 
first  question  is,  whether  you  shall  get  it. 

Mr  Gifford. — He  had  no  stock  that  year,  and  did  not  re- 
quire to  raise  turnips  for  his  stock  ;  and  the  full  right  to  take 
100  acres  of  potatoes  once  established,  I  think  it  follows 
necessarily  that  he  is  entitled  to  get  what,  according  to  the 
evidence  of  all  the  witnesses,  he  would  have  made  off  the  100 
acres. 

Lord  Neavea. — What  would  they  give  for  the  right  of  sow- 
ing that  in  spring  ? 

Mr  Gifford. — ^That  would  have  been  very  speculative. 

Lord  Covxjm. — The  interdict  was  served  in  March  ;  you 
could  have  taken  some  other  kind  of  crop.  Well,  does  not 
the  judgment  merely  find  that  you  are  entitled  to  a  crop  of 
some  kind  off  these  100  acres  ! 
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Mr  Gifford, — A  black  crop.  Mr  Oiflford, 

Lord  Cowan. — It  might  have  been  beans ;  now  yon  festen       *^«"»- 
npon  potatoes. 

Mr  Clifford. — Because  that  is  the  most  profitable  crop. 

Lord  Cowan, — Now,  are  you  entitled  to  take  potatoes,  which 
is  certainly  the  most  profitable  thing  a  £Etrmer  could  raise, 
and  are  you  to  say  that  your  damages  are  to  be  calculated 
upon  that  for  being  depnved  of  the  land  ?  It  might  have 
been  hay,  which  is  a  black  crop  by  this  lease ;  could  it  not 
have  been  beans  ? 

Mr  Gifford. — It  mi^ht  have  been  beans  ;  but  then  he  had 
intimated  before  the  interdict  had  been  taken  that  he  had 
intended  to  take  potatoes,  and  it  was  that  which  we  were 
prevented  from  doing. 

Lord  Coivan. — ^Well,  but  that  goes  to  the  principle  on 
which  all  your  witnesses  have  estimated.  They  don't  speak 
about  the  value  of  the  land  in  any  other  way. 

Mr  Gifford. — ^That  is  quite  true ;  but  potatoes  was  the 
right  of  the  tenant,  and  potatoes  was  the  intention  of  the 
tenant ;  it  was  his  announced  intention,  and  the  question  of 
law  which  was  determined  in  the  tenant's  favour  was  his  right 
to  do  with  these  fields  as  he  had  intended. 

Lord  Justice-Clerk. — Where  do  you  ascertain  that  he  in- 
tended to  take  potatoes  ?  It  does  not  appear  in  that  note, 
which  is  the  first  time  he  speaks  judicially. 

Mr  Gifford. — There  was  a  correspondence  before  that,  and 
it  is  expressed  in  terms  of  the  lease. 

Lord  Justice-Clerk. — ^Is  there  anything  in  the  correspond- 
ence which  shews  that  he  intended  to  take  potatoes  ? 

Mr  Gifford.  —The  first  time  it  occurs  is  tnis — at  page  79  of 
Notes  of  Evidence,  in  the  landlord's  agents'  letter  to  Mr  Miller 
— '  Unless  you  desist  from  your  proposal  to  take  a  waygoing 
'  crop  of  potatoes  or  beans  from  the  land,  we  shall  be  compelled 
'  to  present  the  necessary  application  to  the  Court  here  for 
'  declarator  and  interdict  against  you.'  His  right  was  under 
the  lease  to  take  a  black  crop,  such  as  '  hay,  beans,  peas,  pota- 
'  toes,  and  the  like.'  Then  in  the  answer  Mr  Hiller^s  i^ent 
<  says — *  I  now  repeat  that  he  thinks  himself  clearly  entitled 
*  under  the  lease  and  the  rules  of  good  husbandry  to  have  as 
'  a  waygoing  crop  300  acres  of  white  crop,  and  1 00  acres  in  ha^, 
'  beans,  peas,  potatoes,  and  the  like.'  That  is  quoting  again 
the  clause  from  the  lease.  '  The  remaining  200,  in  grass  or 
'  fallow,  he  is  willing  to  give  up  at  Whitsunday  to  the 
'  incoming  tenant.' 

Lord  lyea/vee. — But  at  page  80  he  does  not  seem  to  know 
what  he  was  to  do,  for  he  says — '  I  have  now  to  intimate  that 
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Mr  Gifford,    <  Mr  Miller  will  no  longer  delay  sowing  the  land  in  dispute — 
for  Punuer.  4  ^q  season  for  sowing  beans  being  nearly  past,  and  potatoes 

*  requiring  to  be  early  sown/  Now  I  think  that  is  very  im- 
portant, xou  certainly  have  not  committed  yourself,  out  if 
you  kept  it  open,  and  potatoes  had  turned  out  a  failure,  you 
might  ex  post  facto  have  said  that  you  chose  what  would 
have  been  the  best  crop, 

Mr  Clifford. — I  think  I  shall  shew  your  Lordships  upon 
evidence  that  potatoes  was  what  the  pursuer  had  nxed  his 
mind  upon,  ana  that  he  announced  that  intention.  In  these 
letters  beans  are  mentioned,  because  that  is  in  the  lease,  but 
potatoes  was  what  he  was  to  have.  In  the  letter  of  March 
17th,  his  agent  had  written  to  the  landlord's  agents  saying 
that  he  would  '  no  longer  delay  sowing  the  land  m  dispute — 
'  the  season  for  sowing  beans  being  nearly  past,  and  potatoes 
'  requiring  to  be  early  sown.'  He  says  he  must  proceed,  and 
the  answer  to  that  letter,  the  same  day,  is — '  We  only  got  the 
'  papers  back  from  counsel  last  night,  and  the  note  of  sus- 
'  pension  is  at  present  in  course  of  being  copied  out,  and  will 
^  oe  presented  to-morrow.'  So  that  is  presented,  and  the 
interdict  got  to  prevent  him  sowing  the  crop  of  potatoes.  Mr 
Miller  himself  explained  this.  He  says,  bottom  of  pf^e  10 
— *  The  incoming  tenants  were  of  the  name  of  Clark.  There 
'  were  two  of  them.  They  came  to  look  at  the  farm  about 
'  January  1859.    I  told  them  that  I  was  to  take  a  waygoing 

*  crop  of  potatoes.'  And  Clark  confirms  that,  although  he 
says  there  was  another  understanding  in  regard  to  it.  Clark 
says,  page  45,  letter  F — ^  The  first  time  I  was  on  &nn 
^  pursuer  said  he  was  going  to  take  a  crop  of  potatoes  off 
'  Closehead  and  Wilk  Park  I  don't  remember  if  that 
^  was  the  occasion  when  he  first  said  he  was  going  to  take 

*  hay' 

Lord  JusHce^Clerk — He  was  going  to  take  a  crop  of  hay 

off  Hempy  Shot. 

Mr  PaMon. — ^And  so  the  other  Qark  said  too. 

Mr  Oifford. — ^Now,  Mr  Miller  denied  that;  and  I  don't 
think  anything  can  be  said  about  that,  because  there  is  evi- 
dence that  the  announcement  was  made  to  the  landlord's 
agents  in  plentv  of  time  about  that.  And  what  the  meaning 
of  not  tellmg  Mr  Hunter  would  be,  when  the  announcement 
was  made  in  due  time,  it  is  not  very  easy  to  sea 

Lord  Juetice-Clerk. — Well,  but  you  see,  if  he  was  not  joking, 
but  speaking  seriously  of  what  he  intended,  then  he  did  not 
intend  to  take  a  potato  crop  of  Hempy  Shot 

Mr  Oiford. — 1  think  that  is  explained  at  page  49  in  the 
evidence  of  Thomas  Clark,  letter  F :— 
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'  I  first  learned  pursuer's  claim  for  a  black  crop  about  end  of   Mr  Gifford, 
«  January  1859.  forPurtuer. 

'  He  told  me  that  he  had  a  right  to  it. 

'  But  he  said  that  rather  than  have  any  disturbance  he  would 
'  be  satisfied  with  Closehead  and  Wilk  Park. 

*  Hempy  Shot  not  then  mentioned. 

*  It  must  have  been  first  mentioned  about  middle  of  ApriL 

'  Pursuer  then  said  he  intended  to  take  a  crop  of  hay  off  Hempy 
*  Shot.' 

So  that  is  an  announcement  in  the  beginning  of  his  right 
This  was  in  April  that  he  announced  his  intention  to  take  a 
crop  of  hay  on  Hempy  Shot.  He  might  not  mean  that,  for 
he  iiad  possession  of  Hempy  Shot  till  Whitsunday  ;  he  might 
mean  that  he  intended  to  take  hay  from  Hempy  Shot^  which 
he  had  right  to  pasture  down  to  25th  May. 

Lard  Juatice-Clerk. — How  could  he  take  hay  ? 

Mr  Clifford. — ^Well,  I  don't  know ;  it  was  sown  down  when 
he  was  prevented  from  taking  black  crop  in  March.  He  was 
to  put  potatoes  in  it. 

Lora  Justice-Clerk. — What  did  he  do  with  it  ? 

Mr  Gifford. — He  pastured  it. 

Lord  Juatice-ClerL — ^And  then  put  potatoes  in  it ! 

Mr  Oifford, — Oh  no.  Hempy  Shot  was  one  of  the  fields 
from  which  potatoes  was  intended  to  be  taken,  and  be  had 
sown  it  down  in  grass  partially,  in  order  that  he  might  get 
autumn  grass,  and  afterwards  cut  it  up. 

Lord  Neavea. — If  you  make  it  clear  to  us  that  you  had  an- 
nounced as  your  positive  determination  that  potatoes  were  to 
be  taken,  it  would  be  a  good  ded  in  your  favour  in  this  way, 
that  if  the  interdict  haa  turned  out  as  it  did,  and  potatoes 
had  been  a  failure,  you  could  not  have  claimed  anything. 
But^  as  yet,  we  are  not  quite  satisfied  that  you  have  made  it 
out ;  and  if  so,  how  do  you  know  that  you  would  not  have 
failed  in  it  ? 

Mr  Oifford, — I  quite  see  that  argument,  but  that  was  a 
fidr  question  for  the  jury.  Mr  Miller  said — '  I  intended  to 
'  take  a  crop  of  potatoes  off  these  fields ;'  and  he  explained 
in  the  letters  that  he  had  allowed  the  season  for  sowing  beans 
to  pass. 

Lord  Justice-Clerk. — That  certainly  means  that  he  was 
still  in  time  to  sow  beans — *  it  is  nearly  past.^ 

Mr  Oifford. — Well,  it  may  bear  that  construction,  but  then 
he  says  potatoes  must  be  sown  early. 

Lord  Neavea. — ^He  is  not  in  any  hurry  in  making  up  his 
mind. 

Mr  Giffin^d,, — In  that  correspondence  his  agent  is  writing 
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ifr  Oifford,  about  the  question  of  riffht :  be  has  richt  to  take  beans  if  he 

forP»«u«.    choose. 

Lord  Justice-Clerk — ^It  is  not  conclusive  in  the  least ;  but 
at  the  same  time,  as  you  had  right  to  take  a  black  crop  of 
various  kinds  from  100  acres,  and  as  you  were  talking  about 
the  necessity  of  beginning  operations  about  different  kinds  of 
black  crop,  you  cannot  expect  us,  tmless  there  is  some 
evidence  of  it,  to  jump  to  the  conclusion  that  you  would 
have  taken  potatoes.  The  natural  conclusion  would  be 
rather  that  tne  three  black  crops  mentioned  in  the  lease 
would  be  equally  divided,  that  you  might  take  one-third 
potatoes,  one-third  beans,  and  one-third  hay. 

Mr  Oifford. — Is  it  not  a  fair  presumption  that  if  the  tenant 
is  entitled  to  these  100  acres,  he  will  make  that  use  of  them 
which  will  be  most  profitable.  It  is  a  precarious  crop,  but 
the  landlord  is  surely^  not  entitled  to  plead  that  because  the 
crop  mi^ht  have  failed  you  are  not  entitled  to  get  it ;  he 
was  willing  to  take  his  chance. 

Lord  Neavea. — Suppose  potatoes  turned  out  a  feilure,  and 
beans  was  the  most  profitable,  is  there  anything  to  prevent 
you  going  to  the  jury  and  saying,  ^  I  meant  to  take  beans  V 

Mr  Giffbrd. — There  is  a  table  of  the  intended  crop. 

Lord  Cowcm. — ^That  is  the  principle  you  go  upon  ;  but  I 
don't  think  that  a  party  who  has  suffered  damage  is  entitled 
to  take  the  highest  possible  estimate  of  a  specialty.  There* 
fore  it  is  an  important  matter  to  inquire  into  the  principle  on 
which  the  jury  proceeded  in  estimating  the  damage. 

Mr  Oifford. — Well,  there  is  no  more  evidence,  I  think, 
than  I  have  referred  to.  Mr  Miller  says — and  his  evidence 
is  not  contradicted — that  he  intended  so  to  deal  with  these 
fields.  In  cross-examination,  at  page  9,  letter  C,  where  he  is 
tested  by  the  Solicitor-General  in  reference  to  what  he 
intended  to  do,  and  what  put  it  into  his  head  to  claim 
potatoes,  he  is  asked  if  it  occurred  to  himself,  or  if  it  was 
put  into  his  head,  that  he  was  entitled  to  take  a  potato  crop 
off  these  fields — 

*  Answer. — I  took  the  advice  of  some  friends,  and  they  told  me 
*  the  lease  was  quite  clear,  and  gave  me  that  power. 

^  Question  repeated — A  nswer. — It  occurred  originaUy  to  myself. 
'  It  was  my  interpretation  of  the  lease.  The  advice  was  ailer- 
'  wards  taken  by  me.  I  took  the  advice  before  I  went  to  defen- 
'  der.  It  was  in  consequence  of  this  advice  I  told  him  I  meant 
'  to  take  a  potato  crop.  I  had  never  any  doubt  about  this  being 
'  my  right.* 

The  defender  is  not  put  into  the  box  ;  he  is  not  examined  ; 
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it  does  not  appear  that  that  is  contradicted  that  he  did  tell  Mr  Gifford, 
the  defender  ne  was  entitled  to  take  a  potato  crop  ;  and  there  '**'  P«™»«- 
is  no  counter  plea  that  he  w&s  only  entitled  to  a  bean  crop. 
There  is  no  such  statement  in  that  action  put  forward  by  the 
defender ;  they  don't  say  that  potatoes  were  bad  that  year  ; 
it  was  not  a  particular  year,  it  was  an  average  year,  and 
a  year  when  they  were  free  from  dise&se.  But  suppose 
the  case  had  stood  here.  I  take  two  of  the  best  agri- 
culturists I  can  find  in  Haddingtonshire,  Messrs  Hope 
and  Smith,  and  submit  the  land  in  question  to  them. 
I  ask  what  the  pursuer  would  have  made  if  he  had 
been  allowed  to  take  what  he  proposed  to  take  from  it, 
and  the  only  crop  that  he  was  capable  of  taking.  But 
we  don't  leave  it  upon  these  two  witnesses — ^although  I  think 
it  might  have  been  safely  left  upon  them — neither  of  whom  is 
shaken  in  the  least.  Other  witnesses  are  put  in,  because  the 
jury  are  entitled  to  have  the  experience  of  various  parties. 
Mr  Purvis  is  the  next  witness.  Now  he  gives  a  very  large 
estimate,  .£^2000,  and  see  if  his  estimate  is  shaken  there.  He 
says  (page  27) — *  My  present  farm  of  ElmscleuKh  is  about 
'  3  miles  from  the  larms  in  question.  I  knew  these 
'  farms  when  pursuer  tenant,  but  was  never  on  the  fiEurm. 

*  Have  been  at  pursuer'*s  house.' 

Lord  Neavea. — I  think  all  his  experience  goes  to  that 
which  he  derived  on  the  farm  of  Little  Pinkerton,  which  he 
only  left  in  1 858. 

Mil  ffi^ord.— (Reads)— 

'  I  was  bound  to  farm  little  Pinkerton  by  a  seven-sliifl. 

'  Under  that  shift  I  was  entitled  to  have  one-seYenth  in  pota- 
•*  toes. 

'  I  did  not  take  my  full  seventh  the  first  years. 

'  Did  not  take  the  full  seventh  till  I  took  it  as  a  waygoing  crop 
'  — then  took  it. 

'  My  produce  was  50  bolls  per  acre,  large  and  small. 

*  I  grew  a  small  portion  regents,  the  rest  reds. 
'  In  1858  I  sold  the  potatoes  on  ground. 

'  I  manured  the  potato  fields  this  last  year  partly  by  what 

*  farm  manure  I  had,  and  rape  dust  besides. 

'  The  farm -yard  manure  sufficient  for  half  the  field. 

'  My  crop  in  1858  was  a  good  crop.  The  artificial  manure  did 
'  well. 

'  Common  to  raise  potatoes  with  artificial  manure — guano  or 
'  dissolved  bones  and  rape  dust.     I  have  used  aU. 

*  I  sold  potatoes  in  1858  as  they  grew.     Purchaser  lifted  and 

*  carried  them  away. 

'  In  1857,  sold  partly  on  ground,  partly  Hfled  and  sold. 
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Mr  Gifford,        <  About  £2  an  acre  artificial  manure  enough  to  raise  potatoes 
for  Pursuer,    t  -without  fai'm-yard  manure. 

*  Favourable  for  raising  potatoes  that  land  previously  in  grass. 

*  Sometimes  after  grass  have  raised  good  crops  of  potatoes  with- 

*  out  any  manure  at  all. 

*  I  had  no  difficulty  in  working  my  last  crop  of  potatoes. 

'  I  visited  pursuer's  farm  and  saw  the  four  fields  intended  for 

*  potatoes  in  1859.' 

Then  he  gives  his  estimate,  amounting  to  «f  2000  :  4  :  5. 

'  I  think  this  is  a  fair  estimate  of  what  pursuer  would  have 
'  made. 

'  My  land  better  for  potatoes  than  pursuer's. 

'  158.  per  boll  was  the  average  price  going  in  1859. 

*  Cheaper  in  1858  than  1859. 

*  1 859  a  good  year  for  potatoes — no  disease.* 

Lord  Neavea, — Did  he  ever  take  any  potatoes  off  his  pre- 
sent farm,  which  is  so  near  ? 

Mr  Oifford, — He  is  not  asked  about  that. 

Lord  Neaves. — ^Or  whether  any  land  in  this  precise  district 
had  produced  potato  crops  ? 

Mr  Giff&rd, — There  is  evidence  that  land  in  this  district 
did  promice  potatoes.  We  have  Cocklaw  and  Branxton. 
Upon  these  potatoes  had  been  grown.  This  witness  does 
not  speak  to  his  farm  of  Elmscleuffh  growing  potatoes. 

Lord  Neaves, — By  their  lease  the  tenants  of  this  farm  are 
prevented  from  growing  potatoes  for  sale,  so  that  we  have  no 
evidence  as  to  tne  produce.  That  must  have  reference  to 
some  agricultural  feature. 

Mr  Uifford, — It  is  that  which  is  disputed. 

Lord  Neave8, — Well,  it  may  be  so. 

Mr  Clifford, — ^The  landlord  seems  to  have  an  enmity  or  ill- 
will  at  potatoes  ;  but  I  have  nothing  to  do  with  that.  Now 
Mr  Law  is  the  next  witness.  He  saw  the  farm  in  question 
at  the  tima  He  looked  at  it  particularly  in  1859  when  pur- 
suer left.    (Reads) — 

'  I  went  there  with  a  person  intending  to  offer  for  it. 

'  I  went  a  second  time  with  another  intending  offerer,  ten  to 
<  fifteen  days  after. 

'  I  saw  the  four  fields  now  in  question.  They  were  particularly 
'  pointed  out  to  me  a  fortnight  ago. 

'  I  had  seen  them  in  1859. 

'  These  fields  were  adapted  for  potatoes — good  average  potato 
'  land. 
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*  In  1859  they  would  haye  produced  a  fair  crop  with  good    Mr  Giffbrdi 

*  manuring.  for  Pursuer. 

'  I  have  made  up  an  estimate  of  probable  yield.* 

And  then  he  gives  his  estimate,  and  it  comes  to 
jei457 :  5  :  6,  after  deducting  all  expenses.  (Reads) — *  1859 
'  was  a  fair  year  for  potatoes.     I  sold  my  regents  that  year  at 

*  20s.  per  boll.'  And  he  has  only  made  the  price  here  1 8s.  for 
large  and  8s.  for  small.     '  I  think  pursuer  s  potatoes  would 

*  not  be  so  good  as  mine  by  the  difference  stated.     I  have 

*  used  very  little  artificial  manure,  but  some  ;  and  I  had  good 
'  crops.^  Now,  in  cross-examination  this  witness  is  not 
shaken  there.  There  is  no  attempt  made  to  bring  down  his 
estimate,  and  to  shew  that  it  was  an  utter  fallacy  that  that 
money  would  have  been  got.  Then  there  is  Mr  Wilson 
bringing  out  cPl  581  :  18  :  2. 

Soliaitor-General. — He  does  not  give  an  opinion  at  all. 

Mr  Gifford, — ^Yes,  he  does. 

Solidtor-General. — That  is  his  own  land,  which  he  says  is 
incomparably  superior  to  tliis,  but  he  gives  no  opinion  upon 
your  land  at  alL 

Mr  Gifford, — -He  had  been  there : — *  I  did  not  know  pur- 

*  suer'*s  farm  till  I  was  made  oversman  in  a  submission 
'  between  pursuer  and  incoming  tenants  about   dung.      I 

*  then  went  over  the  fences.  Tnis  was  in  June  1859.  He 
does  not  speak  so  distinctly  as  the  previous  witnesses  to  the 
particular  fields  in  question. 

Solicitor-General. — At  page  33,  letter  B,  you  will  find 
that  he  makes  no  estimate  at  all  of  the  pursuer's  farm. 

Mr  Gifford, — But  that  is  an  estimate  applied  to  the  pur- 
suer's land,  although  made  up  from  his  own  experience. 

Solicitor-General. — Indeed,  no. 

Mr  Gifford, — He  multiplies  that  by  97  acres  for  the  pur- 
suer's land.  Well,  that  witness'  evidence  comes  to  ijiis, 
that  that  was  actually  realised  that  year ;  but  if  the  other 
witnesses  are  to  be  relied  on,  the  land  of  Mr  Miller  would 
have  produced  the  amount  which  he  brings  out     He  says — 

*  I  cannot  compare  this  land  with  that  on  pursuer's  farm.' 

SolicUor-General, — He  says — '  My  land  is  decidedly  supe- 
'  rior,  I  cannot  compare  it.' 

Mr  Gifford. — He  says — '  I  don't  know  the  pursuer's  farm 
.*  sufficiently.'  Now,  that  is  the  evidence  upon  the  valuations 
for  the  pursuer ;  and  I  think  your  Lordships  will  agree  with 
me  in  thinking  that  a  reasonable  discretion  was  exercised  in 
not  having  more  valuations  upon  the  same  sub'ect.  You 
can  have  no  difficulty  in  getting  any  number  of  valuators ; 
and  if  you  have  five  or  six  witnesses  you  may  stop  there,  if 
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Mr  GiflTord,  you  can  relv  upon  them  at  all.  We  have  ^ot  additional 
urauer.  y^itnesses,  although  they  don't  make  any  estimates  of  the 
value.  We  have  got  Mr  Herriot  to  speak  as  to  the  quantity 
of  the  Dotatoes,  who  went  to  the  farm,  and  valued  each  of 
the  parks  in  question,  with  a  view  to  take  their  value  in 
ofienng  for  the  farm.  Then,  applying  the  knowledge  of 
that,  he  says — 

*  1859  a  good  year  for  potatoes.      Prices  good.     I  sold  my 

*  potatoes  at  208.  per  boll.     They  were  regents. 

*  I  sold  them  in  March. 

'  That  was  about  the  highest  price  I  believe. 

'  But  I  did  not  inquire  about  prices  after  I  sold  my  own. 

'  I  that  year  got  3d  bolls  of  potatoes  out  of  land  valued  at  128. 

*  per  acre  of  rent,' 

And  land  not  so  good  as  any  of  the  four  fields.  The 
valuations  which  he  himself  made  when  intending  to  take 
the  farm  in  question  are  given ;  and  he  goes  over  the  whole 
farm.  He  valued  one  of  the  fields  at  20s.,  two  at  40s.,  and 
one  at  25s.  And  this  is  very  important  evidence  in  reference 
to  what  Mr  Dickson  said,  tnat  land  under  30s.  an  acre  was 
not  calculated  for  a  six-shift  rotation ;  and  here  is  an  intend- 
ing offerer  valuing  one  of  them  at  203.,  one  at  25s.,  and  the 
other  two  at  40s.,  and  saying  that  a  six -shift  course  of 
cropping  might  have  been  well  applied  to  a  portion  at  least 
of  this  farm.  I  should  mention  also  that  the  present  rent 
which  the  Messrs  Clark  give  is  nearly  i?1000  for  this  farm  ; 
it  is  ^950,  and  that  with  a  great  many  restrictions. 

Lord  Juatice'Clerlc, — Witnout  the  power  of  growing  pota- 
toes for  sale. 

Mr  Oifford, — ^Yes  ;  and  yet  the  rent  produced  is  nearly 
«f  1000  a  y^ear.  It  is  not  quite  fair,  therefore^  to  say — '  Oh,  you 
^  are  making  an  enormous  profit^  That  is  our  gam ;  and  it  is 
at  least  not  contradicted  that  the  long  grazing  which  the  farm 
had  got  has  contributed  to  the  large  increase  of  rent  which 
the  landlord  is  now  deriving  from  it.  It  is  in  evidence  that 
this  farm  has  been  in  Mr  Miller's  family  for  three  or  four 
successive  leases,  and  managed  as  a  grazing  farm,  and  that 
raises  its  value.  Then  Mr  Herriot  speaks  to  his  practice  in 
raising  potatoes.    He  says —  • 

'  My  largest  crop  of  potatoes  was  60  bolls  to  acre.     I  sold  them 
'  at  £6  per  ton  (of  5  bolls),  or  £72  an  acre. 
<  This  was  in  1848. 

*  This  crop  was  on  land  of  about  208.  per  acre  of  rent. 

'  I  raised  them  with  bone-dust  and  guano — 8  bushels  bones 
'  and  2  cwtb  guano  to  acre.     Would  cost  about  44s.  per  acre. 
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*  It  was  on  a  previous  farm  in    Berwickshire,    Milnegraden    Mr  Giflford, 
«  Mains,  I  raised  these  potatoes.'  ^"^  Funuer. 

Now,  that  is  with  a  cost  for  manure  of  44s.  per  acre,  and 
he  got  ^72. 

Lord  Justice-Clerk. — ^That  is  surely  a  very  different  country. 
I  was  going  to  ask  what  was  the  use  of  that  evidenca 

Mr  Oifford. — But  it  is  surely  not  irrelevant  to  shew  th  a 
these  large  profits  might  be  got,  in  a  question  where  jour 
Lordships  are  asked  to  say  that  the  damages  are  excessive, 
and  out  of  the  question.  Why,  they  are  very  moderate, 
taking  into  account  the  more  experienced  witnesses  on 
both  sides  of  the  case.  This  Mr  Herriot,  who  got,  upon 
land  valued  at  12s.  an  acre,  these  large  crops  of  potatoes, 
valued  the  four  fields  in  question  at  a  much  larger  sum, 
with  a  view  to  take  the  farm.  He  went  there  in  1859,  and 
he  was  not  a  witness  made  for  this  case ;  he  was  brought 
because  he  was  known  to  have  looked  at  the  fields  at  the  time. 

Lord  Coman. — He  got  £72^  and  the  expenses  would  pro- 
bably be ! 

Mr  Gifford. — 44s.  an  acre. 

Lord  Cowan. — ^Then  the  jury  ought  to  have  given  you 
•^7200. 

Lord  Juatice'Clerk. — That  evidence  was  not  applicable. 

Mr  Oiford. — Yes  ;  by  contrasting  it  with  what  other  land 
produced.  This  land  ^s  not  so  good,  therefore  we  must  make 
a  deduction.  I  think  it  is  quite  fair,  when  you  are  asked  to 
say  that  all  that  is  incredible,  to  bring  other  witnesses  who, 
no  doubt  in  different  circumstances,  got  far  more  profit  from 
even  inferior  land. 

Lord  Justice-Clerk. — It  is  very  much  calculated  to  mislead 
the  juiT,  because  you  want  them  to  understand  that  that  is 
valuable  evidence,  and  applicable  to  the  c^pestion  in  dispute. 

Mr  Clifford. — It  is  tested  in  cross-exammation. 

Lord  Juatice'Clerk. — It  shews  itself  to  be  inapplicable.  I 
think  your  argument  was  much  better  before  you  read  Mr 
Herriot  s  evidenca 

Lord  Neaves. — His  experience  as  to  the  60  bolls  was  in 
1848,  just  when  the  potatoes  were  not  diseased  in  some 
privileged  places- 

Lord  Cowan, — He  tells  us,  '  in  1849  my  potato  crop  was 
'  unsaleable.^ 

Mr  Oiford. — Well,  we  went  to  the  jury  ;  thej  had  all  that 
to  consider,  and  this  is  their  verdict  Mr  Hernot  is  a  person 
who  saw  the  farm,  and  came  to  give  evidence  upon  these 
four  fields,  and  his  opinion  regarding  them.    It  is  part  of  his 
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Mr  Gifford,  exp^ence  in  other  districts.  Surely  it  was  a  reasonable  and 
far  Purtuer.  p^Qp^^  thing  to  bring  before  the  jury,  in  order  to  enable  them 
to  weigh  the  evidence  regarding  the  four  fields  in  question. 
Then  there  are  some  potato  dealers  brought,  but  I  don't  need 
to  refer  to  their  evidence :  and  I  now  refer  to  the  defender's 
witnesses.  There  is,  no  doubt,  a  very  striking  contrast  The 
witnesses  for  the  defender  are,  I  thmk,  altogether  seven  in 
number.  Mr  Binnie  is  the  first,  Messrs  Dickson,  Monteith, 
Howden,  Hume,  and  two  Ciu:roi*s.  Four  of  them  make  an 
estimate  varying  from  .£^209  to  ^57 ;  and  the  estimates  of  three 
of  them  was  that  there  would  be  a  loss.  Now,  I  think  I  am 
quite  entitled  to  make  this  observation,  that  that  was  just  as 
extravagant  a  probability  as  the  other  was,— to  say  that  potatoes 
on  100  acres,  well  fitted,  well  calculated  for  growing  potatoes, 
being  long  in  grass  before  and  being  ready  for  the  crop  of 
potatoes,  could  not  be  cultivated  but  at  a  loss.  Several  or  the 
fields  were  many  years  in  grass — only  a  portion  of  them  had 
been  in  white  crop ;  fall  manure  was  to  be  given  where 
manure  was  needed,  and  the  land  was  in  good  heart.  Well, 
it  is  very  startling  the  view  the  defender's  witnesses  take  of 
this  case,  that  it  would  be  a  loss.  One  witness  says  there 
would  be  a  profit  of  ^209  :  17  :  10,  and  three  witnesses  say 
there  would  be  a  loss.  Now,  let  us  test  a  little,  to  see  if 
there  is  an  explanation  of  the  great  diflFerence  of  opinion 
which  arises  among  these  witnesses,  and  I  think  you  will  find 
that  the  difference  arises  in  the  manura 

Lord  Juatice^Clerk. — Is  there  not  a  very  great  difference  in 
their  estimate  of  the  quality  of  the  land  ? 

Mr  Gifford. — Yes,  they  all  vary  in  that ;  but  the  great 
difference,  and  the  essential  difference,  is  the  difference  in 
the  expense  of  manure.  I  put  that  in  average  thus : — The 
pursuer's  witnesses,  taking  the  average  of  the  whole,  gives 
the  cost  at  ^3  :  4 :  11  per  acre.  The  average  of  manure  and 
expenses  for  the  defender's  witnesses  is  .£*11 :  18s.  That  is 
the  largest  difference.  Now,  that  is  a  difference  of  nearly 
£S  an  acre — ^^£^800  for  100  acres  of  land.  Now,  how  does 
that  arise?  Of  course  there  are  differences  in  all  other 
points,  but  that  is  the  leading  item,  and  that  would  bring  up 
Mr  Dickson  of  Saughton  to  ,^1000  at  once,  for  he  gives  ^209 
as  the  profit  on  the  land.  I  think  I  may  state  that  that 
difference  arises  thus : — ^The  witnesses  for  the  defender,  all 
of  them,  state  that  it  is  their  practice  so  to  manure  for 
potatoes  as  to  do  without  manure  for  the  two  subsequent 
crops. 

Lord  Justice-Clerk — You  mean  for  the  white  crop  and  the 
grass? 
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Mr  Gif(yt^d.—Yea,  fo/p^^r' 

Lord  Justice-Clerk. — That  is  the  ordinary  mode  of  cropping.    ^^   "««««•. 

Mr  Oifford. — They  use  the  potatoes  as  a  preparatory  crop. 
Mr  Dickson  says  that  he  uses  no  manure  for  the  two  suD- 
sequent  crops ;  and  that  is  the  explanation,  but  I  don't  know 
that  it  is  an  answer. 

Lord  Justice-Clerk. — And  the  other  side  proceed  entirely 
upon  the  principle  of  putting  nothing  in  except  to  grow  the 
potatoes  tnemselves.  Do  you  think,  looking  to  the  terms  of 
the  lease,  it  is  fair  to  do  that  in  the  last  year  of  the  lease  ? 

Mr  Giford. — I  think  it  is.  The  tenant  is  not  bound  to  put 
in  manure  in  the  last  year  that  he  cannot  take  out  again.  The 
witnesses  for  the  defender  say  that  the  great  benefit  of  a  potato 
crop  is  that  it  prepares  the  land  for  the  white  crop  that  is  to 
follow,  and  that  they  look  to  that  white  crop  for  their  profit. 

Lord  Cowan. — But  suppose  the  six-shift  nad  been  followed 
throughout  the  lease,  and  you  had  been  taking  a  potato  crop 
in  the  course  of  your  lease  off  one-sixth,  would  you  have 
put  in  any  more  manure  in  the  middle  of  the  lease  than  you 
would  put  in  in  the  last  year  ? 

Mr  Oifford. — If  I  am  to  reap  the  subsequent  crops,  pro- 
bably I  might,  but  even  that  aoes  not  apply,  because  the 
witnesses  for  the  defender  are  potato  growers  in  the  neigh- 
bourhood of  Edinburgh ;  they  look  to  potatoes  as  a  pre- 
paratory crop.  In  Haddington  it  is  different ;  potatoes  there 
are  looked  to  as  a'  profitable  crop,  and  are  looked  to  for  their 
own  sake,  and  it  is  Haddington  we  have  to  deal  with  ;  and  it 
is  not  unimportant  to  observe  that  the  defenders,  in  seeking 
for  evidence,  confine  themselves  to  the  neighbourhood  of 
Edinburgh. 

Lord  ienhdme.-'^Is  there  any  of  the  pursuer's  witnesses 
who,  whilst  giving  the  amount  of  crop  they  themselves  raise, 
state  what  was  the  amount  of  manure  they  put  in,  so  as  to 
bring  out  the  actual  profit  of  the  crops  of  potatoes  that  they 
raised  ?    Otherwise  they  don't  prove  what  profit  they  made. 

Mr  Oifford. — Some  of  them  mention  generally  what  they 
put  in.  For  example,  there  is  Mr  Smith  and  several  of  them 
say,  generally,  that  they  raised  the  crop  with  such  and  such 
manure,  but  they  don't  go  into  particulars. 

Lord  JusHce-Clerk.'-^They  used  that  artificial  manure  in 
addition  to  the  ordinary  farm-yard  manure,  which,  in  the 
natural  course  of  things,  goes  into  the  ground,  in  the  fallow 
break. 

Mr  Oifford. — ^Whatever  be  needed  extra.  At  page  31,  we 
have  Mr  Law's  evidence,  where  he  says — '  I  have  used  very 
*  little  artificial  manure,  but  some.    1  had  good  crops  from 
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Mr  GMTord,  <  artificial  manure.  I  got  one-ihird  more  than  with  other 
for  Puiwier.  «  njunure.  Pursuer  might  have  raised  a  good  crop  with  arti- 
'  ficial  manure/  And  Mr  Wilson,  next  page,  letter  E,  says — 
'  I  use  artificial  manure  for  potatoes  ;  have  always  done  so. 
'  Have  got  ffood  crops  with  this  manure.  My  best  crop  was  in 
^  1853.  No  other  manure  then  but  what  put  on  with  oats  of 
•previous  year.  I  got  jP60  per  acre  of  gross  produce  that  year.' 
The  object  of  such  questions  to  these  witnesses  was  to  test 
their  estimate  of  the  manure  to  be  used,  that  would  be 
necessary  for  the  fields  in  question.  The  trial  lasted  a  very 
long  time,  and  it  would  have  lasted  much  longer,  if  more 
details  had  been  gone  into. 

Lord  N eaves, — You  have  gone  into  a  good  deal  of  details 
in  some  things,  and  economised  in  others. 

Mr  Oifford.^There  was  a  good  deal  said  that  is  not  taken 
down  by  the  Lord  Ordinaiy.  The  evidence  occupied  five 
days  of  the  trial. 

Lord  Bemho^mje. — But  you  say  that  the  defender's  witnesses 
are  Mid-Lothian  witnesses,  whose  practice  it  is  to  put  in 
very  heavy  manure  for  a  crop  ofpotatoes,  and  vou  say  that  is 
different  nrom  the  practice  m  Haddington.  !Now,  I  wanted 
to  know  what  their  practice  was,  and  what  was  their  profit 
in  this  year ! 

Mr  Gifford. — ^I  think  that  you  have  got  that  from  the  wit- 
nesses, when  they  speak  from  their  own  experience,  and  make 
an  estimate  from  the  four  fields  in  question  ;  they  have  given 
that  upon  the  ground  of  their  own  experience,  all  of  them 
being  large  potato  growers.  Mr  Hope  has  100  acres  every 
year,  and  some  of  the  other  witnesses  have  even  a  larger  extent. 

Lord  Cowan. — Does  it  appear  that  Mr  Wilson  used  arti- 
ficial manure  in  addition  to  farm-yard  manure  for  that  crop  ? 
The  defender's  witnesses  say  that  that  quantity  of  manure  is 
necessary  to  raise  a  good  crop,  and  that  a  little  guano  is  only 
applied  to  the  after-cropa 

Mr  Clifford. — ^That  is  so,  but  you  may  assume  this — that 
my  client  did  not  consider  himself  bound  to  put  in  any 
manure  for  the  benefit  of  the  incoming  tenant 

Lord  Covxm. — You  put  in  no  home  manure  ? 

Mr  Giford, — Only  to  a  limited  extent.  I  join  issue  on 
the  question,  whether  a  tenant  who  is  entitled  to  take  a  way- 
going crop  from  the  farm  in  the  last  year  of  his  lease  is  to  put 
m  manure  not  only  to  take  that  crop,  but  to  take  the  two 
subsequent  crops ! 

Lord  Justie&'OUrk —  What  was  decided  was,  that  you  were 
entitled  in  the  last  year  to  do  the  same  with  these  fields  that 
you  might  have  done  in  any  year  of  the  lease. 
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Mr  Oiford. — I  would  not  be  averse  to  take  it  in  that  posi-  ?^^^°^ 
tion  ;  but  what  I  might  have  done  is  different  from  what  I  ^ 
was  bound  to  do.  Suppose  the  tenant  in  any  previous  year 
of  the  lease  is  taking  a  crop  of  potatoes,  and  he  puts  in  only 
such  manure  as  is  s^cient  to  enable  him  to  get  a  good  crop 
of  potatoes,  could  the  landlord  object  ?  Could  he  say — '  No, 
^  you  shall  manure  for  another  year  ? '  The  tenant  might  have 
put  it  next  year  in  grass  or  something  which  did  not  require 
that  manure,  for  a  black  crop  he  Tmgkt  have ;  it  is  within 
his  right,  because,  although  entitled  to  take  that  black  crop, 
he  is  not  bound  to  do  so. 

Lord  Juatice-Clerk — ^You  mean  that,  after  having  taken  a 

white  crop,  he  may  then  take  a  green  or  a  black  crop  off  the 

land  without  any  dung,  and  next  year  lay  it  down  m  grass, 

and  not  dung  for  these  three  years  ?     I  don't  see  anything 

,  against  interdicting  a  man  for  doin^  that. 

Mr  Oifford, — ^I  am  only  assuming  this,  that  he  is  not 
bound  in  that  manner  to  put  iu  manure  for  subsequent 
years. 

Lord  JuBtice-Glerk.r^Ke  must  dung  it. 

Mr  Oiford. — He  may. 

Lord  Nea/uea, — That  is  your  plea. 

Mr  Gifford. — Yes,-  and  that  is  not  against  any  rule  of  good 
husbandry.  There  is  no  evidence  on  this  point  at  all  on  the 
landlord's  part  to  prove  it ;  and  your  Lordship  may  know 
more  as  a  witness  on  i^cultural  matters  than  I  do.  That 
may  be  a  judgment  which  I  cannot  attack ;  but  there  is 
notning  in  the  evidence,  it  is  not  put  to  a  single  witness, 
whether,  according  to  the  rules  of  good  husbandry  in  Hadr 
dingtonshire,  the  tenant  was  bound  to  do  that.  When  Mr 
Hope  says,  and  Mr  Smith,  Mr  Purvis,  Mr  Law,  and  the  other 
valuators,  say — ^  We  would  have  raised  upon  these  four  fields 
'  a  crop  of  potatoes  in  thatyear  with  such  and  such  manure ' — 
where  is  the  cj^uestion !    The  Question  is  not  there. 

Lord  JusticerClerh — ^The  difficulty  there,  as  I  read  Mr 
Hope,  is  that  he  does  not  say  in  his  evidence  at  the  trial  that 
this  proposed  proceeding  of  the  tenant  was  according  to  the 
rules  of  good  husbandry  at  all. 

Mr  Oxfford. — Oh  yes,  my  lord. 

Lord  Justice-Clerk — I  don't  think  so. 

Lord  Benholme. — He  says  it  was  good  husbandry  to  take 
a  crop  of  potatoes  the  last  year. 

Lord  Neavea. — It  is  a  very  ^ve  question  whether,  begin- 
ning for  the  first  time  the  six-shift,  he  must  have  started 
as  he  would  finish. 

Mr  Oifford. — He  is  not  beginning  the  six-shift 
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Mr  Gifford,       Xo^'i  JusHce-Clerk. — What  is  he  doing  ? 

for  Pumuer.       ^y^  Giford.—He  is  takinff  as  under  a  six-shift. 

Lord  Justice'Clerk, — W^l,  the  only  way  in  which  that 
can  be  justified,  is  that  he  is  beginning  to  take  the  farm 
under  a  six-shift,  and  what  has  been  round  is  that  he  is 
entitled  to  make  that  beginning  in  the  last  year  of  his  lease. 

Mr  Oiffard. — Well,  but  that  does  not  decide  how  much 
manure  he  is  to  put  in.  It  would  be  very  startling  to  say 
that  the  landlord  is  entitled  to  come  in  there  while  so  taking 
it,  and  say — '  You  shall  put  in  more  manure  than  is  necessary 
'  to  be  put  in  for  that  crop/ 

Lord  Justice-Clerk, — Because  nobody  ever  heard  of  such 
a  proceeding  before.  Doesn't  your  witness  say  there  is  no 
example  of  it  ? 

Mr  Oifford, — There  are  plenty  examples  of  a  change  three 
or  four  years  before. 

Lord  Justice-Clerk. — And  because  this  never  was  done  in 
the  last  year  before,  we  have  no  practice  to  guide  us. 

Mr  Oifford, — Pardon  me,  my  lord,  but  I  think  the  practice 
would  rest  in  exactly  the  same  way  whether  the  change  was 
made  in  the  last  year,  or  two  or  three  years  before  the  last 

Lord  Justice-Clerk. — But  two  or  three  years  before  the  last 
is  also  unexampled. 

Mr  Gifford. — Oh  no  ;  Mr  Hope  is  asked — 

Lord  Justice-Clerk, — I  think  he  is  asked,  and  he  cannot 
say.  He  is  asked  to  name  a  particular  party ;  he  only  says  so 
vri  gefneralitms. 

Mr  Gifford, — ^There  are  three  or  four  parties  named  who 
took  in  the  very  last  year ;  but  Mr  Hope  says  if  the  pursuer 
had  taken  it  to  the  six-shift  three  or  four  years  before  the  end 
of  the  lease,  this  would  be  accordant  with  what  is  often  done. 

Lord  Justice-Clerk.— lB\xt  does  he  give  any  example  ?  Isn't 
he  asked  for  it,  and  does  not  give  it ! 

Mr  Gifford. — (Reads  from  Notes  of  Evidence) — 

'  lu  sundry  instances  a  waygoing  crop  of  potatoes  not  so 
'  manured  was  taken  as  waygoing  crop,  and  to  extent  of  one- 
'  sixth  of  farm. 

'  It  cou\d  not  be  called  a  common  occnrrenoe. 

*■  I  cannot  recollect  a  specific  instance. 

*  I  would  not  like  to  swear  to  the  thing  being  actually  done 
'  without  being  able  to  specify  an  instance.     I  have  no  doubt  of 

*  the  right  under  such  a  lease,  but  I  cannot  swear  to  its  being 

*  actually  done  before  1859. 

*  I  know  many  farms  on  which  the  thing  was  done  since  I860. 
<  (Asked  to  name  instances.) 

'  Answer, — Mr  Wight  at  Southfield,  and  Mr  Miller  at  Newhouse. 
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'  I  think  Mr  Miller  died  the  last  year  of  his  lease,  or  rather  the   Mr  Gilford, 
*  year  before,  and  his  tnistee  took  the  last  crop.'  ^^  Punuer. 

Now,  that  is  taking  the  six-shifib  in  the  last  year  of  the 
lease.  He  has  known  instances  of  a  change  to  the  six-shift 
three  or  four  years  before  the  last. 

Lord  Justu^Clerk. — But  he  gives  no  example ! 

Mr  Gifford, — No ;  because  he  is  not  asked. 

Lord  Judice-Olerk — I  don't  think  we  need  enter  further 
into  that ;  it  is  not  very  material. 

Lord  Benhohne, — ^There  is  a  question  which  might  occur  in 
ordinary  leases.  Suppose  the  six-shift  resortea  to  in  the 
last  year,  there  is  certainly  a  portion  that  a  man  may  have  in 
potatoes  ;  would  it  be  consistent  with  the  rules  of  good  hus- 
Dandry — would  it  be  allowed — to  manure  for  that  crop  alone  ? 

Mr  Gifford. — I  think  so. 

Lord  Benholmie. — It  is  a  little  mixed  up  with  the  sudden 
change ;  but  the  question  is — If  a  man,  m  the  last  year  of 
his  lease,  has  potatoes  lawfully  by  his  lease,  is  he  bound  to 
manure  for  two  other  crops  ? 

Lord  Neavea. — Because  he  is  not  to  reap  them.  He  begins 
by  putting  in  manure  sufficient  for  the  next  crops,  but  in  the 
last  year  he  puts  in  manure  only  for  that  crop.  Now,  is  that 
so,  or  not  ? 

MrOifford. — I  think  I  am  entitled  to  maintain  that  a 
waygoing  tenant  can  never  be  compelled,  by  an  action  ad 
fiustum  prcestandum,  to  put  in  manure  for  behoof  of  his 
landlord.  I  never  saw  that  attempted,  and  never  heard  of  it. 
Observe  what  he  is  bound  to  do  with  the  manure ;  he  is 
bound  to  hand  it  over  to  the  new  tenant,  and  that  is  the 
reason  why  he  is  obliged  to  have  artificial  manure  here ;  he 
is  entitled  to  raise  a  potato  crop,  but  he  is  not  entitled  to 
use  the  dung,  and  he  takes  artincial  manure  instead.  But  it 
would  be  a  very  strange  doctrine  to  hold  that  he  is  obliged 
to  put  in  such  manure  as  not  merely  would  be  sufficient  to 
raise  the  waygoing  crop,  but  to  raise  other  two  crops  over  and 
above — to  put  in  manure  which  he  is  not  ^oing  to  take  out. 

Lord  Benholmhe. — The  landlord'^s  secunty  to  have  a  suffi- 
cient quantity  of  manure  in  the  last  year  alone  seems  to  rest 
on  this,  that  the  tenant  is  bound  to  employ  all  the  manure 
madd  on  the  farm.  But  otherwise,  I  suppose  he  cannot  get 
that  quantity  in  any  one  year  of  the  lease  \ 

Lord  Justice-Clerk, — The  security  in  respect  of  time  is  for 
the  purpose  of  farming  the  other  cereal  crops,  which  are  to 
be  consumed  on  the  farm.  Well,  that  insures  that  he  is  to 
make  a  certain  quantity,  and  of  course  the  tenant  has  to  put 
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ifrGiflbrd,  the  dung  into  the  land.    He  is  not  so  blind  to  his  own 

for  Punuer.  jj^^efest  as  not  to  do  that ;  and  that  he  can  do  in  the  last 

year  just  as  much  as  he  can  do  it  in  any  other  year.    But  in 

this  exceptional  and  utipreoedented  case,  he  is  put  in  this 

position  tnat  he  has  not  got  &nn-yard  dung  to  put  into  this 

Eotato  land.  That  arises  entirely  from  the  mode  in  which 
e  has  dealt  with  the  £Eurm  till  the  last  year  of  the  lease 
Mr  Oifford. — It  is  exceptional  and  unexampled,  because  he 
took  the  change  the  very  last  year.  But,  quMd  this  Question, 
the  very  same  question  would  arise  whether  it  is  made  threes 
four,  five,  or  six  years  before,  for  you  would  come  to  the  last 
or  waygoing  crop  of  potatoes,  and  you  must  deal  with  it  as 
you  best  can.  Isow,  it  needs  manura  Are  you  bound  not 
only  to  get  the  manure  that  it  needs,  but  to  provide  for  the 
two  subsequent  crops !  And  accordingly  the  witnesses  for 
defender  say  that  tneir  practice  is  to  get  town  manure,  and 
that  town  manure  lasts  not  only  for  the  potato  crop,  but  is 
made  serviceable  for  the  white  crop  immediately  loUowing 
without  any  additional  manure ;  ana  sometimes,  with  a  little 
top-dressing,  it  does  for  turnips  too.  On  page  69,  Mr 
Howden's  evidence  upon  th*at  point  is  to  this  effect :  He  says 
— '  Potatoes  may  be  raised  with  artificial  manure.  In  way- 
'  going  year  better  to  dispense  ¥dth  the  oth^  manure  as 
'  much  as  possible.    Crop  would  be  less.    In  that  case  I 

*  would  give  2  cwt.  more  artificial  manure  to  acre,  and  dis- 

*  pense  with  the  heavy  manure.'  But  it  is  a  Question  of  law 
whether  a  tenant,  in  the  waygoing  year  of  his  lease,  is  bound 
to  put  in  more  manure  than  ne  can  take  out,  for  the  benefit 
of  subsequent  tenants,  even  although  he  have  to  buy  it.  Of 
course,  it  it  is  upon  the  land,  he  must  apply  it ;  but  we  have 
no  question  of  that  sort  here.  The  point  which  the  defender 
here  must  make  out,  if  he  is  to  succeed  at  all,  is,  that  the 
tenant  who  could  have  raised  potatoes  with  the  quantity  of 
manure  which  the  pursuer's  witnesses  have  spoken  to,  was 
not  entitled  to  have  done  so,  but  was  bound  to  have  gone  to 
Edinburgh  or  Berwick  for  town  dung,  or  additional  artificial 
manure,  and  to  have  put  that  on  the  land,  not  for  his  own 
behoof,  but  for  behoot  of  the  incoming  tenant.  That  does 
not  arise  from  the  exceptional  nature  of  this  case,  for  it  arises 
in  reeard  to  every  waygoing  crop.  Take  a  farm  like  Mr 
Hope%,  which  is  cultivs^  under  the  six-shifl,  and  on  which 
he  gets  potatoes  every  year ;  his  waygoing  year  comes,  and  he 
takes  a  crop  of  potatoes,  and  he  does  what  he  thinks  neces- 
sary for  the  taking  of  that  crop ;  and  the  very  same  question 
would  arise  with  nim  as  is  raised  here — '  l)^o,  Mr  Hope,  in 
^  former  years  you  have  done  what  you  thought  right ;  you 
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'  have  used  large  quantitiea  of  manure  in  order  to  raise   BfrOifford, 

*  potatoes.    You  shall  not  raise  them  with  a  smaller  quantity  '^  P««««'^- 
'  now.    You  shall  put  in  the  old  quantity  of  manure  you  put 

*•  in  when  you  wanted  a  potato  crop  raised,  in  order  that 
'  there  may  be  two  other  crops  raised  with  it,  and  which 

*  manure  you  must  buy  for  the  benefit  of  the  incoming 
^  tenant."  Surely  that  is  a  ver^  striking  and  strong  proposi- 
tion to  hold ;  ana  therefore,  it  I  am  right  on  this  point  of 
law,  that  directly  reconciles  and  brings  up  the  witnesses  for 
the  defender  to  about  the  sum  given  by  the  jury ;  for  the 
average,  as  I  have  shewn,  is  ^800,  though  Uiey  diner  a  little 
in  their  details. 

Lord  Neavea. — ^There  is  a  distinction  between  cropping  the 
land  to  a  certain  point,  and  putting  in  manure  for  the  incom- 
ing tenant  to  take  out  I  am  entiUed  to  leave  the  land  as  it 
wiU  be  left  after  taking  a  crop  of  potatoes  from  it.  I  can  do 
that  bv  taking  the  crop  of  potatoes,  so  that  if  I  were  to  be 
the  following  tenant,  I  mi^ht  use  it  as  a  preparatory  crop,  and 

Sut  in  manure  which  I  might  get  out  next  yeskv ;  but  I  won't 
o  that  in  the  waygoing  year,  because  it  is  just  putting  it 
into  the  pocket  of  the  landlord. 

Lord  Uovxvrh, — ^That  is  important,  and  affects  the  general 
principle.  You  say  the  difference  arises  on  the  expense  of 
manure.  According  to  Mr  Howden's  calculation  of  heavy 
manure,  at  page  68,  he  brings  out  a  profit  that  seems  to  be 
without  reference  to  rent. 

Mr  Giford.—lHo. 

Lord  Cowan. — ^Well,  at  the  foot  of  page  69  he  says — *  I 
'  would  in  that  case  give  2  cwt.  more  artificial  manure  to 
'  acre,  and  dispense  wiui  the  heavy  manure.**  And  then  he 
gives,  at  page  70,  a  calculation  upon  the  supposition  that  light 
manure  was  used. 

SoUcUoT'Oeneral, — With  light  manure  he  brings  out  a 

Erofitof  J?3:18:2.  Now,  that  calculation  is  not  affected 
y  your  observation,  because  that  brings  out  everything,  and 
assumes  that  the  crop  was  to  be  sown  with  guano. 

Mr  Clifford, — Yes,  but  he  brings  out  in  one  view  £\i9i% 
and  in  the  other  £3:18:2,  and  his  produce  is  not  lower  in 
reference  to  some  of  the  other  estimates. 

Lord  Cowan. — The  produce  at  pase  68  is  30  bolls  an  acre, 
and  because  you  sow  with  ^uano,  tne  produce  must  be  less. 
Well,  I  want  to  kno^tr  if  you  have  any  witnesses  bringing  out 
that    Where  do  you  get  that  from  the  other  side? 

Mr  Clifford — ^I  don't  intend  to  deal  with  all  the  other 
details  of  difference  between  the  rival  valuators,  because 
if  there  is  any  question  for  the  jury,  that  is  just  the  very 
question  for  them.    And  you  find  on  all  subjects  where  you 
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Mr  Gifford,  expect  to  have  the  least  diflference,  most  extraordinary  views 
or  PuTBuer.  ^jg^  j^y  j^y^  valuators  swearing  to  the  value  of  a  £EUin,  or  of 
a  piece  of  ground  taken  by  a  Railway  Company,  or  anv  other 
subject.  And  we  have  such  in  the  present  case.  No  doubt  it 
looks  very  startling  at  first;  but  is  there  not  enoi^h  left 
for  the  jury  to  deal  with  ?  And  is  this  a  case  for  your  Lord- 
ships to  interfere,  and  to  say  that  the  jury  have  gone  against 
evidence  in  giving  excessive  damages !  Have  they  not  dealt 
fairlv  with  tne.evidence  before  them,  which  I  think  I  don't 
need  to  say  was  to  us  in  complete  affirmation  of  the  point, 
and  that  it  ought  not  to  be  set  aside,  especially  in  reference 
to  the  evidence  which  the  pursuer  led.  To  make  out  exces- 
sive damages,  and  to  set  aside  the  verdict,  a  great  deal 
more  is  required  to  satisfy  your  Lordships,  if  you  had  been 
the  jury,  that  you  would  have  given  less.  It  must  be  shewn  to 
be  an  extravagant  case,  and  that  they  had  no  data  to  support  it. 
I  don^t  think  that  can  be  said  in  this  case.  There  is  eviaence  to 
support  the  view  which  they  have  taken.  It  is  a  large  profit. 
True  it  is,  but  it  was  a  large  profit  which  the  pursuer  thought 
he  could  have  made  off  these  fields ;  it  was  large  because  he  had 
been  deriving  less  all  the  previous  years  of  the  lease.  He  was 
realising  the  capital  which  he  had  put  into  the  «x>und  in 
the  previous  years.  Therefore,  I  suomit  to  your  Lordships 
that  the  rule  should  be  discharged  upon  the  ground  that 
there  is  no  excessive  damage ;  and  upon  the  whole  matter, 
I  submit  that,  neither  upon  that  ground,  nor  upon  the  ground 
of  law,  is  there  any  reason  for  giving  a  new  trial. 


20th  Ma/rch  1865. 

MrPatton,  jf^  PoUon. — I  attend  your  Lordships  on  the  part  of  Mr 
for  Defender,  g^jj^r,  and  I  submit  that  no  cause  has  been  shewn  that  the 
rule  for  a  new  trial  should  not  be  granted.  The  (question 
before  your  Lordships  arises  under  the  trial  of  an  issue  in 
which  the  point  was  put  to  the  jury  whether  the  pursuer  was 
wrongfully  prevented  by  an  interdict  obtained  on  31  st  March 
1859  from  taking  a  waygoing  crop  off  100  acres;  and  a 
demand  was  made  in  consequence  of  that  wrongous  act  for 
damages,  which  have  been  assessed  at  J?  1068.  Then,  the 
question  for  your  Lordships  to  consider  is  this — ^Whether  the 
verdict  so  obtained  can  stand,  regard  being  had  to  the 
evidence,  and  the  law  as  applicable  to  it,  in  reference  to  the 
first  point,  and  to  the  excessive  damage  on  the  other  ?  Now, 
in  the  first  place,  according  to  the  form  under  which  the  case 
was  presented  to  the  jury,  they  were  to  fmd  xvrimg  as  well  as 
daviage.     They  were  directed  to  consider,  accormng  to  the 
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form  of  the  issue,  whether  a  wroncful  act  had  been  done  by  Mr  P***on, 
which  liability  in  damages  had  been  incurred ;  and  they  ^^^  ^  ^' 
were  led,  in  the  view  of  their  holding  a  wron^^ful  act  so  to 
have  been  done,  to  assess  the  damage  occasioned  by  that 
wrongful  act.  The  case  was  not  presented  in  the  form  of  a 
demand  made  for  compensatiou^  in  respect  of  benefit  obtained 
on  the  part  of  Mr  Hunter  ;  it  was  not  represented  as  a  case 
in  whicn  the  ground  was  taken  for  getting  such  use  or  benefit 
of  the  land  as  Mr  Hunter  or  his  tenants  might  have  received ; 
but  the  general  case,  as  it  appeared  on  the  face  of  the  issue, 
was  wrong,  damage,  and  its  amoimt  Now,  on  that  question, 
your  Lordships  have  to  consider  whether  or  not  there  is,  or 
IS  not,  to  be  attached  a  meaning  to  that  word  '  wrongfur  at 
all.  I  think,  that  in  the  view  presented  •by  my  learned 
friends  on  the  other  side,  it  must  be  regarded  as  if  that  word 
had  really  no  meaning  at  all,  in  the  sense  in  which  they  are 
now  pleased  to  construe  it ;  and  as  if  the  Question  was  simply 
this — Whether  the  defender,  by  means  ot  an  interdict,  after- 
Wards  recalled,  prevented  the  pursuer  from  taking  a  waygoing 
cron,  and  what  damage  resulted  therefrom  ? 

Lord  Justice-Clerh — In  violation  of  the  lease  ? 

Mr  Fatton. — Yes ;  but  that  form  is  not  so.  We  have  a 
wrongful  prevention  leading  to  damage,  and  the  amount  of 
the  Q&mage  so  ascertained.  Now,  tne  form  in  which  the 
question  arises  thus  is  a  question  of  wrongous  interdict ;  and 
the  matter  upon  which  we  are  first  to  make  inquiry  is  this — 
What  are  the  conditions  upon  which  a  party  applying  for 
and  obtaining  interdict  shall  continue  to  nold  that  mterdict 
without  responsibility  for  damages  ?  Now,  upon  the  principle 
of  the  thing,  it  appears  to  me  to  be  verv  clear,  that  in  the  case 
of  an  appeal  to  a  court  of  justice,  mad,e  upon  a  fair  and  true 
statement  of  facts,  and  in  order  to  obtain  remedy  from  the 
court,  whether  by  way  of  decree,  or  bar  to  an  immediately 
operative  jud^ent  of  the  court — ^the  party  appealing  to  the 
court  upon  fair  grounds  commits  no  crime  by  tnat  application. 
The  courts  of  law  are  open  for  the  purpose  of  giving  remedies, 
preventive  or  otherwise.  He  comes  and  approaches  the  court 
with  a  view  to  obtain  a  specific  remedy,  which  he  seeks  against 
an  evil  which  he  sees  is  to  be  done  to  him  by  a  tenant,  and  which 
he  specifies  or  sets  out  He  comes  to  the  court  in  this  case — 
for  I  don't  think  that  that  has  been  disputed — upon  a  state- 
ment of  facts  which  is  entirely  in  accordance  witn  the  trutJi 
of  the  case.  So  far  as  the  facts  are  concerned,  as  narrated  in 
the  application  to  the  court,  it  is  ^uite  clear — and  it  is  above 
all  clear  now,  after  we  have  had  an  investigation  which  enables 
me  to  state  that  with  the  utmost  possible  confidence — that  not 
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Mr  Patton,  one  of  the  statements  or  all^tions  made  in  the  appeal  to  the 
for  Defender,  ^qjj^  jg  challenged  or  challengeable  by  reason  of  being 
misrepresented  or  oolonred,  far  less  false  in  point  of  state- 
ment. Well,  under  what  circumstances  do  we  approach 
the  court  in  this  Question?  We  did  not  ^o  and  obtain, 
behind  the  back  of  the  party,  an  interim  interdict  No 
interim  interdict  is  given,  nothing  is  done  in  the  case  till 
the  party  has  had  time  to  consider  the  application — to 
appear,  if  he  thought  fit,  for  the  purpose,  of  resisting  the 
application  for  interim  interdict.  The  matter  must  have 
been  immediat.ely  disposed  of,  so  fisur  as  the  interim  interdict 
was  concerned ;  if  he  had  litigated  the  question  he  must 
either  have  obtained  a  refusal  of  the  interdict,  or  it  must 
have  been  confirmed.  And  in  the  condition  in  which  it 
is  represented,  we  have  this  peculiar  position  of  matters, 
in  which  the  party  against  whom  the  application  is  sought 
appears  and  lodges  a  minute  in  court,  in  which  he  reserves 
his  rights,  and  proposes  to  consent  that  the  interdict  shall 
pass.  Now,  in  that  case,  I  shall  only  say  this — that  the  party 
exercised  what  he  considered  to  be  a  hazardous  course  ;  but  he 
did  not  exercise  that  course  in  consequence  of  any  invitation 
from  Mr  Himter  to  do  so,  or  in  virtue  of  any  understanding 
or  compact  in  reference  to  that  matter.  It  proceeded  from 
his  own  motive,  without  agreement,  and  the  interlocutor 
which  embodies  the  final  refusal  of  the  note  is  one  which 
proceeds  simply  upon  the  footing  of  the  lodging  of  that 
minute  of  consent  Now,  the  case,  so  far  as  we  have  gone, 
simply  involves  the  question  in  which  the  party,  coming  to 
the  court  with  a  view  to  obtain,  upon  statement,  the  apphca- 
tion  of  a  special  remedy  for  a  contemplated  evil,  obtains  that 
remedy  with  the  assent  of  the  party  under  certain  conditions 
which  he  chooses  to  attach,  but  which  are  not  incorporated  in 
the  body  of  the  interlocutor,  but  which  still  may  be  held  to 
be  open  to  him  and  to  be  implied.  The  question  is  decided 
ad  vnterim^  upon  an  application,  which  I  state  to  your 
Lordships  was  made  upon  facts,  which  in  each  and  every 
particular   were  just   and  true.     Now  then,    the  law   is 

S'ven  to  the  jury  directing  them  to  consider  the  nature  of 
e  application  with  reference  to  the  circumstances  under 
which  It  was  made.  It  was  not  a  very  full,  or,  in  some 
respects,  a  distinct  direction  to  the  jury,  but  it  was  the  direc- 
tion under  which  they  were  to  take  the  circumstances  of  the 
case  into  consideration,  and  to  determine  whether  the  appli- 
cation was  a  wrongful  proceeding,  in  respect  of  which  damages 
are  justly  due.  Now,  my  learned  friends  contended  that  the 
defender,  was,  in  respect  of  the  wrongful  prevention  from 
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taking  a  waygoing  crop,  liable  to  make  ffood  to  the  pursuer  *^Hj^J^*?^ 
the  loss,  injury,  and  damage  in  respect  of  it ;  and  the  ground  ^ 
was,  that  by  reason  of  the  interdict  obtained  by  the  defender 
in  that  action,  the  liability  to  make  ^ood  these  damages  was 
incurred.  That  direction  was  not  given,  and  the  jury  were 
told  to  consider,  in  reference  to  the  application,  wnether  it 
was  a  wrongful  proceeding,  and  to  take  into  view  the  circum- 
stances in  which  it  was  given,  and  to  determine  in  that  view 
whether  the  application  was  made  wrongfully  or  not.  Now, 
if  that  direction  was  a  right  direction,  if  the  jury  were  em- 
powered or  entitled  to  consider  the  circumstances  under 
which  it  was  made,  and  were  not  to  regard  the  fact  of  its 
being  obtained  as  'per  ae  conclusive  of  the  matter,  in  so  far  as 
liabiuty  for  dami^es  was  concerned,  I  think  I  shall  very  easily 
satisfy  your  Lor£hips  that  the  verdict  of  the  jury  was  one 
entirely  against  evidenca  I  shall  submit  to  vour  Lordships 
that  the  application  was  made  upon  good,  rair,  reasonable, 
and  probable  grounds,  and  that  it  is  proved  to  have  been  made 
imder  circumstances  which  never  occurred  elsewhere.  And  .  . 
that,  I  think,  is  sufficient  for  the  matter  in  itself,  for,  had  the 
matter  been  rightly  represented  to  the  Court — ^had  there  not 
been  an  error,  a  miscarriage  in  the  proceedings— the  result 
would  have  been  different,  and  consequently  there  could  not 
by  any  possibility  have  been  a  question  as  to  whether  that  in- 
terdict was  wrongous.  Although  that  is  not  necessaiy  for  me 
to  establish,  I  think,  according  to  the  law,  according  to  the  full 
extent,  I  am  not  only  in  a  condition  to  take  away  effect  from 
the  judgment,  assuming  it  had  remained  to  anect  the  case 
against  me,  but  to  demonstrate  the  circumstances  in  which  it 
was  obtained  and  to  shew  that  there  was  nothing  wrong  on 
the  part  of  Mr  Hunter.  But  the  first  matter  to  wnich  I  have 
to  ask  your  Lordships'  attention — ^and  it  is  somewhat  impor- 
tant with  reference  to  the  contention  now  made  as  to  the 
nature  of  the  statement  upon  which  my  learned  friends  pro- 
ceeded in  the  record  in  this  case — ^you  will  find  in  the  17th 
article  of  the  condescendence. 

Lord  JuBttct'Clerk. — ^I  have  doubt  about  the  competency  of 
referring  to  the  record. 

Mr  Patton. — It  is  with  the  view  of  shewing  the  condition 
in  which  the  party  came  into  Court 

Lord  Juatice-Cierk. — Just  look  at  the  issue. 

Mr  Patton. — ^Well  then,  I  say  it  may  be  held  to  be  con- 
strued by  the  statement. 

Lord  Justic&'Clerk — ^That  cannot  construe  the  issue. 
The  record  is  available  afber  the  jud^ent  for  certain  pur- 
poses ;  but,  on  points  of  fact,  I  don't  thmk  you  can  refer  to  it 
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f  ^^Tw^*H^  ^^^^  Po^toTL — It  appeared  to  me  that  it  might  be  referred 
^  ^'  to,  to  the  effect  of  shewing  the  case  which  the  party  pre- 

sented to  the  Court  as  against  me. 

Lord  Neavea, — You  must  have  chosen  an  issue  which  is 
perfectly  intelligible.  An  issue  is  a  bad  issue  if  it  is  not 
perfectly  intelligible  in  itself. 

Lord  Justic^Cleik.  —  Not  only  perfectly  intellirible  in 
itself  once  we  construe  the  word  ^  wrongful/  but  it  is  uie  ordi* 
nary  form  in  such  cases  ;  and  therefore  we  must  say  what  is 
the  meaning  and  effect  of  the  word  ^  wrongful '  in  such  an 
issue. 

Mr  PatUm, — Well,  it  is  an  issue  iir  a  case  of  interdict,  in 
which  a  party  petitions  the  Court  for  a  remedy. 

Lord  Justice-Clerk, — It  is  a  case  of  damages  for  the  use  of 
interdict. 

Mr  Patton. — Well  then,  we  come  to  deal  with  it  in  that 
view,  and  to  exclude  the  considerations  which  my  learned 
friends  raised  as  to  the  question  of  violation  of  contract 
specially  put  in  the  issue  in  a  case  that  came  before  the  Juiy 
Court,  at  the  time  of  the  separate  jurisdiction  of  the  Jury 
Courts.  I  throw  aside  that,  and  take  the  case  as  a  form  in 
which  the  question  has  been  presented  in  numerous  other 
cases,  and  I  think  it  is  indispensable  to  construe  it  with 
reference  to  the  making  up  of  the  substantive  ground  of 
objection,  however  separate  from  the  mere  fact  of  obtaining 
interdict  in  the  particular  case  in  which  it  is  given.  Now,  1 
don't  know  that  I  require  to  carry  your  Lordships  through 
an  examination  of  all  those  cases  which  have  been  referred 
to  by  my  learned  friends.  They  have  been  very  fairly  brought 
under  your  Lordships^  notice  with  reference  to  the  pleadmg 
which  took  place  at  the  trial,  and  thereafiber  with  reference  to 
the  cases  which  were  founded  upon  on  our  side  as  well  as 
the  cases  which  were  thought  to  bear  fEivourably  on  the  pleas 
which  were  maintained  by  my  learned  friends  on  the  other 
side.  Now,  in  the  case  of  Reid  v.  Bruce^  I  think,  with  great 
submission,  that  we  have  elements  for  determining  that  the 
averment  in  a  case  of  wrongous  interdict  in  reference  to  the 
wrongousness  of  the  application,  is  required  as  indispensable, 
in  order  to  entitle  a  par^  to  an  issue.  The  case  of  Reid  v. 
Bruce  is  reported  llth  July  1855^  and  in  it  an  application 
was  made  in  order  to  put  aown  the  proposed  erection  of  a 
shoddy-wool  manufactory  which  was  supposed  to  be  likely  to 
occasion  a  nuisance.  Now,  the  ground  upon  which  that 
case  was  determined  against  giving  the  issue  sought  was 
this.     The  Lord  President  says— 
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'  I  don't  pronoanoe  any  opinion  as  to  whether  there  may,  or    Mr  Patton, 

*  may  not,  be  cauaea  in  which  such  an  allegation  is  necessary  ' —  ^^  Defender, 
that  is,  an  allegation  with  reference  to  malice  or  want  of  probable 

cause — *  but  I  think  in  all  such  cases  it  is  necessary  that  the 
'  party  shall  state  clearly  and  precisely  the  grounds  on  which  he 

*  maintains  the  wrongous  character  of  the  interdict,  and  the  con- 

*  sequences  produced.' 

'  He  has  told  us  the  interdict  was  obtained  on  a  false  statement  of 
'  facts  and  erroneous  pleas  in  law,  but  he  has  not  told  us  what 
'  false  statement  of  facts,  what  erroneous  pleas  in  law ;  he  has  not 
'  given  us  the  one  or  the  other.  I  do  not  know  what  he  means. 
'  We  have  no  explanation.     Whether  he  means  it  was  false  gene- 

*  rally  that  shoddy- wool  work  was  a  nuisance — whether  that  is  the 
'  falsehood  alleged  I  do  not  know.  I  cannot  get  at  any  elements 
'  on  which  I  can  see  that  the  application  for  an  interdict  is  one 
'  which  entitles  us  to  give  an  issue  for  damages.  I  do  not  know 
'  from  this  record  what  would  be  the  issue  the  particular  circum- 
'  stances  of  the  case  require.* 

Well,  then,  we  have  the  views  of  the  other  judges  given, 
and  Lord  Ivory  says — 

'  Mudie*s  and  Moir's  cases  shew  that  the  mere  fact  of  obtaining 
'  an  interdict,  which  is  afterwards  recalled,  will  not  do  as  an 
'  exclusive  and  sole  ground  on  which  to  rest  a  claim  of  damages. 

*  I  will  not  say  more  on  the  present  case.     There  may  be  cases 

*  where  the  burden  of  proving  bona  fides  is  on  the  other  party. 

*  But  I  think,  in  the  present  case,  the  safest  judgment  is  that 
'  which  your  Lordship  has  pronounced,  that  there  are  not  here 

*  sufficient  and  satisfactory  grounds  on  which  to  grant  an  issue.' 

The  condition  of  the  case,  as  it  appears  from  this  judgment, 
is,  that  where  a  party  in  the  exercise  of  a  right  ansin^  from 
the  possession  oi  his  neighbour  in  connection  with  his  own 
property,  interferes  with  the  operations  upon  the  part  of  his 
neighbour,  which  are  held  by  him  to  be  li&ely  to  be  injurious 
to  his  property,  and  where  that  neighbour,  by  the  operation 
of  that  interdict,  suffers  damage,  it  is  not  sufficient  that  he 
shall  come  into  Court  and  claim  damage,  but  he  must  make 
a  good  statement  in  order  to  infer  that  the  party  making  the 
application  has,  in  some  respect  at  least,  gone  beyond  the 
truth  and  reality  of  the  casa  Now  here,  in  that  particular 
instance,  there  was  an  averment  of  false  statements  and  false 
pleas,  and  these  are  matters  for  which  a  party  should  be 
responsible.  If  a  party  should  obtain  an  interdict  by 
a  raise  representation  of  the  facts,  by  allowing  the  Court, 
to  be  deceived  and  led  into  error,  tfien  the  best  ground 
of  a  claim    of  damage    arises.      But  in  this  case    there 
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^P***on,  ^i^as  no  relevant  ground,  no  sufficiently  specific  statement 
or  De  endor.  juyQiyjug  ^^at,  and  the  case  was  dismissed.  If  there  had 
been  no  statement  at  all,  if  there  were  no  pleas  about  these 
100  acres,  the  condition  of  matters  would  oe  the  same,  and 
the  party  would  have  no  right  to  demand  damage  from  the 
fact  simply  irrespective  of  uie  considerations  with  reference 
to  the  conditions  upon  which  the  application  was  made,  and 
upon  which  damages  could  be  insistea  in.  I  take  that,  there- 
fore, to  be  the  necessary  and  logical  inference  of  the  condition 
of  matters,  which  I  think  one  of  your  Lordships  has  recog- 
nised in  reference  to  this  particular  matter  oi  interdict  as 
really  and  truly  stating  the  groundwork  of  a  claim  of  damage 
for  wrongous  interdict.  I  mean  the  exposition  of  the  law  as 
given  in  the  case  of  WdUhdcker^  1  Macpherson,  211.  The 
observations  were  made  incidentally,  because  it  was  not  a 
question  of  interdict,  but  it  was  a  question  of  this  nature : — 
A  foreigner  came  with  his  vessel  into  the  port  of  Aberdeen. 
Wolthekker  was  the  proprietor  or  owner  of  tne  galliot  *  Sophia 
'  Haasina.'  The  pursuer  had  sailed  with  a  cargo  of  linseed 
from  Konigsberg  to  Aberdeen,  and  arrived  in  that  port  on 
9th  November  1860.  He  encountered  a  severe  storm- on  his 
voyage,  in  consequence  of  which  his  car^o  was  damaged.  The 
defenders  attributed  the  injury  to  insufficiency  of  dunnage,  and 
raised  on  that  ground  an  action  of  damages  against  the  pur- 
suer ;  and  in  order  to  found  jurisdiction  they  arrested  the 
vessel,  and  the  vessel  remained  under  arrestment  in  this 
harbour  during  the  discussion  of  the  case.  It  was  necessarily 
attended  with  immediate  loss  ;  the  crew  were  dispersed,  and 
the  master  was  reduced  to  the  condition  of  not  being  able  to 
make  an^  use  of  the  vessel.  He  then  brought  an  action  of 
damages  in  consequence  ;  and  the  defenders  ai^ed  that  the 
arrestment  was  a  legitimate  step,  and  that  if  it  were  taken 
from  no  improper  motive  and  followed  up  on  no  illegal  war- 
rant, the  loss  occasioned  was  dararvwm,  albsque  injuria.  Now, 
your  Lordship  in  the  chair,  when  the  case  came  for  determi- 
nation as  to  whether  the  form  of  issue  should  present  a  ques- 
tion of  malice  or  probable  cause,  expressed  this  opinion : — 

'  The  question  as  stated  by  the  Lord  Ordinary  is,  whether,  in 

*  an  action  of  damages  for  arrestment  on  the  dependence  of  a  process 
'  which  terminated  in  absolvitor,  it  is  enough  to  say  that  the 
'  arrestment  was  used  '  wrongfully  and  oppressively,*  or  if  it  must 
'  be  said  to  have  been  used  '  maliciously  and  without  probable 

*  '  cause.'  * 

Now,  this  distinction  was  taken  in  the  case  of  an  interdict, 
and  it  is  stated  at  page  213 : — 
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'  But  the  rule  does  not  hold  in  those  cases,  where  a  party  .^^^^f**?** 

*  applies  to  a  court  for  some  special  diligence  or  remedy,  and  re-        A^w«n  »• 
'  quires  to  make  a  statement  or  representation  to  the  court,  to 

'  induce  the  court  to  give  him  the  requisite  authority,  as  in  the 
'  cases  of  interdict,  landlord's  sequestrations,  and  warrants  against 
'  parties  in  mediUUumefugiB,  In  such  cases  the  applicant  must 
'  be  answerable  for  the  truth  of  the  statement  on  the  faith  of 
'  which  he  obtains  his  warrant.     Whether  that  statement  was 

*  made  in  good  faith  or  in  bad  faith,  if  it  was  inconsistent  with 
'  fact,    and  unjustifiable,   he   must  be  answerable  for  the   con- 

*  sequence&' 

Now,  I  think  that  really  represents  most  fiilly  the  question 
about  tJie  law  as  applicable  to  this  remedy  of  interdict.    It  is 
a  case  in  which  a  party  who  applies  to  the  Court  to  obtain 
int^ict  shall  make  a  fair  ana  true  statement,  there  shall 
be  no  misrepresentation  of  fact,  not  eyen  a  colouring  of  the 
fact,  and  notning  shall  be  brought  before  the  Court  except  the 
bare  and  naked  truth.    If  there  be  misrepresentation  ne  is 
answerable  ;  though  made  in  good  faith  he  is  Answerable,  as 
was  found  in  the  case  I  haye  quoted    The  question,  I  appro* 
hend,  arises  here :  If  you  use  your  priyilege  of  appealing  to  a 
court  of  justice  for  a  remedy  against  an  intended  wrong;  if  you 
truly  set  forth  the  condition  upon  which  your  riffht  stands,  aqd 
all  tne  fiu^ts  attending  that  rignt ;  if  there  is  no  mlsehood  in  the 
representation ;  if  you  put  it  fairly  to  the  Court  at  the  time  of 
resorting  to  the  Court,  and  they  shall  giye  you  that  particular 
remedy  which  you  seek,  you  are  not  further  responsible  than 
you  are  in  a  case  in  which  the  exercise  of  this  right  is  done 
without  malice  or  probable  cause  and  by  yirtue  of  the  forms 
which  the  Court  proyide.    Now,  I  think  that  results  from  an 
examination  of  tliese  cases  to  which  reference  is  made,  and 
it  has  yery  fairly  reference  to  the  case  of  Moir  y.  HuTvter, 
Moir  had  been  left  in  the  exercise  apparently  of  a  right  of 
carryinfi^  passengers  to  and  from  yessels  that  were  passing 
down  the  Clyde.    In  point  of  fact,  he  had  not  been  disturbed 
He,  haying;  the  right  of  ferr^,  had  carried  passengers,  and 
nobody  &%  had  done  it,  for  seyen  or  more  years.    But 
then   another   proprietor,  who  had  erected  a    pier   upon 
his  property  in  the  neighbourhood,  proceeded  to  do  it  by 
carrying  the  passengers,  and  by  getting  boats    built  for 
that  purpose.    Moir  then,  in  yirtue  of  his  allied  right  of 
ferry,  which  enabled  him  to  go  exclusiyely  between  one  shore 
and  another,  sought  for  and  obtained  an  interdict  against  him* 
Well,  then,  the  case  presented  was  this : — ^We  haye  been  put 
to  yery  great  loss ;  we  haye  fiEiiled  to  gain  all  the  adyanta^e 
which  we  should  haye  gained  by  plying  to  and  from  the 
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f ^*i>rf**d^    s^®^™®*^  f  w^  ^^^^  1^^  *^®  interest  of  the  money  which  we 
or      en  er.  j^^^^  expended  on  our  pier.      But  the  Court  refused  to 

entertain  the  question.  They  refused  to  entertain  the  Question 
of  damage,  though  they,  were  of  opinion  that  the  title  upon 
which  the  appUcation  was  made  nad  no  kind  of  reference 
whatever  to  tne  mere  bringing  of  passengers  from  the  shore  to 
the  steamers.  Now,  I  cannot  figure  a  case  in  which  it  '^ 
could  be  more  purely  raised  than  that.  Moir  had  not 
the  vestige  of  a  title  in  the  view  of  the  Court ;  he  had 
no  right  to  interfere  with  his  neighbour  in  doing  that 
very  thing  which  he  was  doing;  but  he  had  interfered, 
and  he  Md  done  it  upon  probable  grounds,  and  upon 
fiur  grounds;  he  put  his  case  fairly  before  the  Court  for 
their  adjudication,  and  they^  ultimately  recalled  the  inter- 
dict Now,  I  say  it  is  in  vain  to  represent  the  case  as  one 
in  which  the  mere  fact — the  mere  established  fact — of  the 
interdict  having  been  granted,  shall  constitute  a  claim  for 
damages.  Independently  of  the  presence  of  the  word  *  wrong- 
'  fiiUy,^  it  must  be  interpreted  to  mean,  what  I  apprehend  it  was 
intended  to  mean  in  this  case,  as  in  all  these  other  cases,  an 
act  done  wrongously  under  circumstances  inferring  damage ; 
and  a  wrong  done  in  this  sense,  that  it  was  recklessly  or 
causelessly  applied  for  and  obtained  without  just  or  pro- 
bable grounds.  Now  then,  there  are  other  cases  I  think 
— one  of  them  a  case  which  my  learned  friends  at  first 
seemed  to  consider  as  a  mere  application  for  interdict,  bat 
which  in  reality  turns  out  to  oe  the  case  of  an  interdict 
applied  for,  and  interim  interdict  obtained.  That  is  the 
case  of  Mudie  v.  MUm.  Miln  applied  for  an  interdict  on 
the  ground  that  Mudie  was  encroaching  on  his  property, 
but   which    turned    out    to  be    a  total  mistake,  and   he 

Prevented  his  neighbour  from  building  the  house  which 
e  thought  was  an  encroachment,  and  of  course  exposed 
Mudie  to  the  loss  of  the  benefit  or  use  of  that  house,  and 
the  rents  accruing  therefrom  during  the  period  in  which 
the  interdict  wste  maintained.  Now,  in  that  case,  the  Court 
held  that  there  was  no  instance  of  a  similar  kind  in  which 
damages  had  been  granted,  and  being  of  opinion  that  the 
application  was  made  fairly,  on  probable  grounds,  and  without 
anything  to  characterise  it  as  a  wrongous  application,  they 
found  that  no  damages  were  due. 

Lord  Neaves.'—l  Uiink  there  must  be  cases  where  an  inter- 
dict was  granted  by  this  Court,  and  subsequently  recalled  by 
the  House  of  Lords,  although  they  are  not  reported.  W*® 
there  not  a  case  of  OraJuvm  v.  Writers  to  the  Signet^  in  which 
Graham  was  interdicted  here  from  signing  signet  letters,  and 
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the  interdict  was  recalled  in  the  House  of  Lords  ?  I  believe  ,^'p^?^*^"* 
there  was  an  action  of  damages  attempted  upon  that  ground.   ***"      *"  **' 

Mr  Pcttton. — There  is  no  report  of  any  damages  being 
awarded. 

Lord  Ifeavea. — None  awarded  ;  but  I  have  an  impression 
that  an  action  was  brought  Oraham  was  interdicted  here, 
and  he  certainly  made  some  demonstration  on  the  subject 
afterwards. 

Mr  Patton, — ^I  believe  the  fact  to  be  that  he  had  granted 
his  name  to  practitioners. 

Lord  Neaves. — That  is  a  case  of  a  diiFerent  kind  from  the 
present,  in  which  the  interdict  was  granted  cauaa  cogiiita, 
out  ultimately  recalled  in  the  House  of  Lords. 

Mr  Paiton. — Well,  we  are  not  to  deal  here  with  an  interdict 
that  is  obtained  in  absence.  There  would  be  the  best  possible 
indication  that  a  party  was  not  proceeding  without  probable 
grounds,  but  was  proceeding  in  Ixmafide,  in  his  establishing 
the  fact  of  having  obtained  an  interdict  under  these  circum- 
stances, and  that  his  application  was  not  a  wrongous  ona  In 
the  present  instance — and  I  should  say  it  without  pressing  too 
strongly — the  party  saw  that  the  case  was  one  in  which 
interim  interdict  at  least  should  be  given.  However,  he 
did  not  rest  the  question,  or  take  the  Judgment  of  the  Court 
upon  it,  which  he  was  perfectly  entitled  to  have  done  ;  and 
the  result  might  have  been  the  one  way  or  the  other,  according 
to  the  view  taken  by  the  Lord  Ordinary.  But  the  condition 
on  which  I  apprehend  the  law  of  interdict  to  rest — the  law  I 
mean  with  respect  to  damage,  which  the  application  for 
interdict  involves  as  a  necessary  condition  of  damage — is  the 
absence  of  bona  fides  and  probable  grounds,  or  just  and  pro- 
bable grounds.  Where  it  is  demonstrated  that  the  application 
was  made  in  good  faith,  and  on  probable  and  just  grounds, 
I  take  it  there  has  not  been  any  instance  in  which  any  such 
damages  have  been  sought  for  or  obtained.  My  learned  mends 
have  not  adduced  one  single  instanca  N o  doubt,  in  the  case  of 
Roberts  v.  Earl  ofJRosebery,  a  case  was  presented  to  the  jury  in 
which  damage  wasgiven,  but  that  was  notaquestionof  wrongous 
interdict  at  all.  But  in  the  form  in  which  the  matter  was 
represented  to  the  jury,  there  was  nothing  in  connection  with 
a  wrongous  interdict;  it  was  simply  a  question  whether  there 
was  anything  done  in  violation  of  the  contract  upon  which 
the  Court  of  Session  had  already  adjudicated.  The  case  of 
Brodie  v.  Youmg,  19th  February  1861,  13  D.,  737,  although 
in  like  manner  a  case  of  an  arrestment,  contains,  I  think, 
valuable  matter  with  reference  to  the  general  principle  upon 
which  damage  is  given  in  such  circumstances,  and  t  refer  to 

2k 
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Mr  Patton,  the  Opinion  of  Lord  Cockbum.  It  is  a  case  only  applicable 
for  Defender.  ^  ^y^e  present  by  analogous  reasoning.  WiUiam  Young 
used  arrestments  for  the  purpose  of  ascertaining  the  amount 
of  goods  in  communion  to  which  he  was  entitled  as  nearest 
in  Kin  to  his  sister,  who  was  married  to  Brodie  and  died 
without  issue.  Brodie  raised  an  action  of  damages,  and  the 
summons  bore  that  the  claim  was  unfounded,  and  the  arrest- 
ments were  *  illegal,  nimious,  unwarrantable,  and  oppressive.^ 
Now,  an  ar^ment  arose  as  to  inserting  in  the  issue  the 
words  'malice  and  want  of  probable  cause/  and  the  view 
which  was  taken  by  the  Court  was  that  the  parties  were 
entitled  to  arrest  upon  condition  that  it  was  not  done  as  a 
nimious  proceeding. 

Lord  If  eaves. — There  is  one  great  difference  as  to  arrest- 
ments, that  you  can  only  get  them  recalled  on  caution. 

Mr  Patton. — It  is  not  the  same  class.  I  quite  admit  that, 
but  still  the  views  that  I  am  now  extracting  nrom  the  subject 
are  general    Lord  Cockbum  says : — 

*  I  think  we  ought  to  lay  down  the  general  rale,  that  in  every 
action  of  damages  for  an  injuiy  alleged  to  have  been  inflicted 
through  the  exercise  of  the  defencler's  undoubted  right  of  appeal 
to  a  court  of  justice,  malice  and  want  of  probable  cause  must  be 
averred,  and  must  form  part  of  the  issue.  It  was  said  that  a 
man  might  be  ruined  by  the  use  of  such  arrestments.  But  he 
might  equally  be  ruined,  especially  if  his  character  were  not 
altogether  above  suspicion,  by  any  party  bringing  an  action 
against  him  containing  injurious  statements.  The  pursuer  of 
such  an  action  has,  to  a  great  extent,  the  character  of  the  defen- 
der in  his  own  power.  The  tendency  of  the  rule,  which  I  con- 
ceive to  be  now  the  rule  of  law  upon  this  point,  is,  that  an 
honest  appeal  to  the  courts  of  th^  country  must  receive  protec- 
tion. I  think,  therefore,  that  a  party  is  not  liable  in  damages 
for  an  injury  alleged  to  have  been  inflicted  through  a  court  of 
justice,  unless  it  be  averred  and  proved  that  he  acted  with 
malioe,  and  without  probable  cause.* 

Lord  Justice-Olerh — Now,  that  was  quite  unnecessary  for 
the  decision  of  the  case. 

Mr  PaMon, — Well,  it  was.  The  general  view,  however,  I 
think,  is  applicable,  and  is  one  worthy  of  your  Lordships' 
consideration.  Now,  I  think  that  the  cases  which  I  have 
referred  to  of  Eeid  v.  Bruce^  Mudie  v.  MUn^  and  Moir  v. 
HurUeTy  establish  this  proposition,  that  in  the  case  of  an 
interdict,  where  the  party  proceeds  upon  a  feoTia^cfo  belief  of 
his  rights,  and  makes  no  misrepresentation  of  facts,  the  party 
against  whom  the  interdict  is  granted  is  not  to  have  damages 
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awarded  to  him.  I  don't  think  that  the  case  of  Babmeon  f^^^^' 
and  Ridley  v.  The  North  Bribidi  Railway^  infers  any  departure  ^^ 
from  that  principle,  or  anything  contradictory  to  the  view 
which  I  am  maintaining.  That  was  an  action  at  the  instance 
of  railway  contractors  against  the  JRailway  Company  for 
ille^ly  oetaining  their  plant  upon  the  completion  of  a  con- 
tract, and  the  statement  was  that  the  arbiter  had  given  them 
an  order  to  detain  the  plant,  in  respect  of  which  they 
had  applied  to  the  Court  ot  Session  to  get  an  interdict  upon 
the  faitn  of  that  order.  Now,  in  reviewing  the  judgment  of 
the  Lord  Ordinary  upon  the  question,  the  Lord  ^^esident 
expresses  himself  thus : — 

*  I  cannot  say  that  I  think  there  is  any  irrelevancy  in  this 
action.  The  pursuers  state  that  after  the  completion  of  their 
contract,  and  the  inspection  and  approval  of  the  railway,  they 
were  about  to  remove  their  plant,  when  the  defenders,  without 
any  ground,  objected  to  their  doing  so,  and  claimed  the  plant  as 
their  propeHy,  and,  to  carry  out  their  purpose  of  appropriating  it, 
applied  to  the  arbiter  for  authority  to  dispose  of  it.  It  is  ttaid 
that  the  arbiter  pronounced  an  order  prohibiting  the  removal  of 
the  plant,  and  it  is  contended  by  the  defenders  that  that  is  not 
a  relevant  statement,  because  it  is  not  said  that  the  order  was 
sought  by  them.  Whether  that  be  so  or  not,  they  adopted  it, 
and  made  it  their  own,  because  they  tried  to  make  it  more 
effectual,  by  subsequently  bringing  a  suspension  and  interdict, 
which  they  themselves  state,  in  answer  to  article  18  of  the 
condescendence,  '  was  supplementary  to,  and  justiiied  by '  the 
arbiter's  order.  I  think,  therefore,  that  thif  is  a  relevant 
condescendence. 

'  The  next  question  is  as  to  the  issue.  Now,  I  do  not  think  it 
should  be  divided  into  several  issues,  applicable  to  each  step  of 
the  procedure  complained  of.  I  think  the  issue,  so  far  as  the 
introductory  part  goes,  contains  the  substance  of  the  injury 
complained  of.  But  it  is  said  that  want  of  probable  cause  should 
be  inserted,  and  the  authority  relied  on  is  the  case  of  MoioTy  and 
the  opinion  of  Lord  Gillies  in  that  case.  It  does  not  appear  to 
me  that  that  case  is  parallel  with  the  present  one.  In  that  case 
there  was  undisturbed  possession  and  usage  of  a  ferry,  and  an 
application  for  interdict  nti  possidetis.  Here  the  case  is  quite 
different.  This  plant  is  on  the  railway  of  the  defenders,  but  still 
it  is  the  property  of  the  pursuers,  and  here  is  a  proceeding  for 
the  purpose  of  inverting  that  possession.  That  is  a  totally 
different  case.  It  may  turn  out  that  there  was  something  in 
the  conduct  that  made  the  proceeding  not  wrongful,  but,  mean- 
time, I  think  all  they  need  to  prove  is,  that  they  were  wrong- 
fully prevented  firom  removing  the  plant. 

'  I  think  there  is  no  need  for  a  schedule.' 
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Mr  Patton,    wrong  in  this  sense,  that  he  must  establish  that  the  party 
for  Defender,  j^^^  without  fair  and  probable  grounds,  applied  for  and 
obtained  interim  interdict. 

Lord  Benholme. — ^That  is  exactly  what  I  said,  in  the  ascer- 
tainment of  the  wrong  you  must  find  something. 

Mr  Patton. — The  first  proposition  is  so  ;  but  the  second 
is,  that  if  I  establish  that  1  aid  make  the  application  fsdrly 
and  with  probable  grounds,  there  is  no  ground  for  damages. 
And  lastly,  the  third  case  is,  that  if  I  prove  that  my  application 
was  made  rightly  under  the  circumstances,  I  am  entitled — 

Lord  Neaves, — ^You  say  there  is  another  meaning  of  wrong- 
ftil. 

3fr  Patton. — ^The  second  proposition  is— if  I  shall  estab- 
lish to  the  satisfaction  of  the  jury  fair  and  probable  grounds, 
then  the  wrong  inferring  damage  does  not  exist. 

Lord  Neaves. — In  general,  the  question  of  probable  cause 
is  for  the  Court. 

Mr  Patton. — ^The  third  proposition  is  this,  and  upon 
which  I  think  I  shall  be  able  to  carry  your  Lordships  alon^ 
with  me — ^that  where  it  is  proved  satisfactorily  that  the  apph< 
cation  was  made  under  the  circumstances,  justifiably  and 
rightly,  no  damage  can  be  found  due. 

Lord  Jvstice-Clerk. — I  am  afraid  that  the  last  proposition 
is  not  clearly  expressed.  The  statements  were  made,  you  say, 
justifiably  and  nghtly,  but  you  have  still  the  question  what 
justifiably  and  rightly  is.  ^ 

Lord  Neaves. — ^There  is  one  definition  of  the  word  *  wrong- 
*  fill,'  that  I  suppose  you  disclaim, — that  y^ou  were  in  the 
wrong  in  the  litigation.    Now,  you  see  that  is  not  the  thing. 

Mr  Patton. — I  do^ 

Lord  Betihol/me. — I  am  still  under  the  impression  that  you 
maintained  that,  unless  in  a  case  of  diligence,  a  party  is 
entitled  to  take  in  all  other  cases  an  interdict  wnere  he 
appeals  to  the  Court,  and  that  he  cannot  be  said  to  be  wrong 
in  so  doing  if  he  has  probable  cause. 

Mr  Patton. — ^Yes,  1  maintain  that. 

Lord  Justice-Clerk. — Do  you  mean  by  that,  that  you  assi- 
milate the  use  of  interdict  to  the  use  of  arrestment  ? 

Mr  Patton. — No  ;  I  must  admit  the  distinction  to  exist. 

Lord  Justice-Clerk. — ^What  is  the  distinction  ? 

Mr  Patton. — ^I  hold  it  to  be  this,  that  the  application  in 
the  one  case  is  made  at  once,  but  in  the  other  case  the 
application  must  be  made  upon  a  fair  statement,  and 
on  a  fsdr  representation;  and  that  the  responsibility  of 
making  an  unfounded  statement  leads  immediately  to 
damages. 


503 

Lord  Juetic^Cflerk. — Is  there  any  distinction  between  the  Mr  p»tton, 
form  of  issue  in  that  case,  or  the  onua  of  proof,  putting  malice '"  i^«*der. 
out  of  view  I    As  regards  the  matter  oi  probable  cause,  is 
there  any  distinction  between  the  two  ? 

Mr  PaUon. — In  a  case  where  the  arrestment  is  made,  the 
foundation  of  damage  there  must  be  malice  and  want  of 
probable  causa 

Lard  Justic&'Clerk. — Now,  you  don^t  require  malice  in  a 
case  of  interdict ;  do  you  reqmre  want  of  probable  cause  ? 

Mr  Patton. — Well,  I  think  they  require  want  of  &ir  ground 
and  probable  causa 

Lord  Neavea, — ^That  is  two  things  ;  what  is  the  difference ! 

Mr  Patton, — I  think,  at  all  erents,  that  if  a  party  shall 
prove — that  is,  the  party  who  uses  the  interdict  shall  prove 
— ^that  he  has  done  it  with  probable  cause,  that  is  a  good 
defence. 

Lord  Juatice-Olerk. — Well,  I  understand  that.  The  only 
difference  between  the  two  cases  consists  in  this,— that  where 
you  have  an  action  of  damages  for  the  use  of  diligence,  you 
must  aver  malice  and  want  of  probable  cause ;  where  you 
brii^  an  action  of  damages  for  use  of  interdict,  you  require 
to  aver  neither,  but  the  defender  may  relevantly  sver,  tmd 
it  is  a  good  defence,  that  the  application  was  made  by  him 
with  probable  cause, 

Lord  BerihoLme. — ^Then,  do  you  extend  that  doctrine  to  a 
case  of  interdict  where  there  has  been  a  violation  of  contract ! 
Does  that  violation  of  contract  not  do  away  with  any  want 
of  probable  cause ! 

Mr  Patton. — ^I  don't  think  that  we  are  to  regard  the 
question  of  contract.    It  is  the  violation  of  a  right. 

Lard  Justice-Clerk. — But  if  damages  don't  follow,  does  it 
make  any  difference  that  the  violation  of  the  contract  has 
been  perpetrated  by  means  of  an  interdict  i 

Mr  Patton. — I  should  humbly  submit  to  your  Lordship, 
that  the  application  for  interdict,  and  the  appeal  to  the  Court 
for  the  purpose  of  interpreting  the  right  as  stated  in  giving 
judgment  upon  it,  flows  from  the  consequences  of  wrongous 
interdict,  although  it  may  turn  out  that  there  is  in  the  end  • 
breach  of  contract ;  but  I  shall  submit  to  your  Lordships 
that  there  was  no  breach  of  contract. 

Lord  Jvstice-Olerk. — Is  that  not  settled  ?  Isn't  it  res  jv/U- 
cata  that  there  was  a  breach  of  contract  ? 

Mr  Patton. — Well,  I  am  just  going  to  ask  your  Lordships 
to  consider  the  matter. 

Lord  Justice-Clerk. — ^That  is  another  question  ;  but  sup- 
pose it  is  settled  in  the  previous  process  that  there  was  a 
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Mr  Patton,  breach  of  interdict^  won't  damages  follow  upon  that,  whether 
for  Defender,  j^  j^^  ^yeeu  brouffht  about  by  means  of  an  interdict  or  not  ? 
You  have  done  tliis  by  an  ejection  instead  of  an  interdict. 
You  have  ejected  the  tenant  from  these  100  acres ;  and  you 
would  require  a  reduction  of  that,  if  it  has  been  found  that 
that  ejection  and  removing  proceeded  upon  a  misconstruction 
of  the  contract  of  lease.* 

Lord  Neavea. — I  think  that  is  the  ground  of  very  grave 
cjuestion.  Suppose  a  declarator  brought,  and  not  an  mterim 
interdict,  and  toe  Court  construes  the  contract  in  a  manner 
favourable  for  the  pursuer,  and  in  terms  of  it  gives  interdict, 
which  stands  for  a  year,  would  the  interdict  in  these  circum- 
stances be  a  ground  of  damage  ? 

Mr  Patton. — I  should  say  decidedly  not 

Lord  Neaves. — ^This  has  been  expressly  found.  A  man 
brings  an  action  for  debt,  he  gets  decree  in  absence,  and 
follows  it  up  regularly,  and  puts  the  debtor  in  jail ;  the  debtor 
brings  a  reauction  of  the  decree,  and  succeeds,  and  then  he 
brings  an  action  of  damages,  in  which  he  also  succeeds. 
Now,  the  more  I  think  of  this  case,  the  more  I  feel  inclined 
to  say,  that  the  whole  case  arises  from  the  arrangement 
of  parties. 

Mr  Patton, — I  should  say  that  there  is  in  reality  no 
distinction  between  the  violation  of  a  right  leading  to  inter- 
ference with  a  neighbour,  or  the  violation  of  a  rignt  arising 
out  of  a  contract  upon  which  you  come  to  the  Court  to  asK 
the  remedy  which  you  seek.  You  come  to  the  Court  for 
the  purpose  of  obtaining  your  remedy,  and  you  appeal  to  the 
Court  therefore  for  the  purpose  of  considering  whether  you  are 
entitled  to  that  remedy.  You  take  it  only  when  the  Court 
are  of  opinion  that  you  are  entitled  to  it,  and  so  you  obtain 
it  by  the  consenting  act  of  the  party  upon  the  other  side. 
The  party  is  brought  here  for  the  very  purpose  of  having  it 
considered  whether  the  case  is  one  in  which  interdict  should 
be  granted ;  and  the  party  coming  here  says — '  I  shall  not  ask 
'  the  Court  to  determine  the  matter,  but  I  shall  allow  the 
'  interdict  to  pass ;  you  shall  go  on  continuing,  or  rather 

*  exercising    your  right  of  property  over  that  particular 

*  ground,  and  I  shall  reserve  any  claim  that  I  may  have,^  as 
he  states  himself  ready  to  do.  I  don't  know  that  it  could 
have  been  more  adverse  to  me ;  on  the  contrary,  I  rather 
think  it  would  have  been  more  fiivourable,  as  it  has  turned  out, 
if  we  had  had  a  contest  before  the  Lord  Ordinary — ^if  we  had 
had  the  whole  matter  argued,  and  the  result  had  been  the  judg- 
ment which  was  pronounced.  Now,  I  take  leave  to  suppose, 
that  upon  the  representation  of  Mr  Hunter,  the  Lord  Ordinary 


605 

takes  up  the  question,  and  exercises  his  judicial  mind  upon  .^*^***2^' 
it,  and,  octuaa  cognita,  finds  me  in  the  position  of  taking  an  ^      ^  ^' 
interim  interdict,  and  gives  judgment  upon  the  litigated 
question  in  my  favour. 

Lord  Cowan. — And  he  grants  that  upon  caution. 

Lord  Justice-Glerk. — ^I  think  what  the  respondent  said 
here  is  neither  more  nor  less  than  this : — ^  Ii  you  ask  this 
'  interdict  on  caution  I  cannot  resist  it/ 

Lord  Neavea. — ^I  think  it  was  a  certain  acknowledgment 
that  the  thing  was  fairly  enough  stated,  because,  if  you  had 
given  in  an  appeal  which  was  wholly  adverse  to  the  facts, 
nobody  would  nave  consented  to  it,  but  would  have  opposed 
it ;  but  then  the  question  comes  to  be,  whether  you  be  not 
expressly  barred. 

Lord  Jvstice-Clerk. — Yes,  that  must  be  kept  in  view. 

Lord  Benhdme.^^!  cannot  exactly  see  where  the  party's 
liability  can  be  altered  by  the  arrangement  made  here  at 
aJL  You  ask  interdict,  and  I  am  not  prepared  to  refase  it. 
The  bond  of  caution  would  be  the  same  in  both  cases,  whether 
it  was  granted  voluntarily  or  not 

Lord  Justice-Clerk — it  is  important  to  take  into  view  the 
terms  of  the  bond.  The  cautioner  binds  himself  that  he 
shall  pay  to  William  Miller,  the  tenant  of  Oldhamstocks  and 
Springfield,  or  to  any  other  person,  whatever  sum  the  Lords 
ot  Council  and  Session  shall  modify  and  award  in  name  of 
damages  in  case  of  wrongous  interdicting.  Now,  you  see 
there  are  the  same  terms  to  be  construed  as  in  this  issue : — 
*•  And  that  in  case  it  shall  be  found  by  the  Lords  of  Council 
'  and  Session  that  he  ought  so  to  do,  after  discussing  the 
'  passed  note  of  suspension  and  interdict^ 

Lord  Cowan. — Now,  that  is  a  printed  form,  and  therefore 
it  strikes  me,  that  irrespective  oi  the  arrangement  between 
the  parties,  this  note  was  to  pass,  and  could  only  be  passed 
on  caution,  and  that  this  would  just  be  the  form  used. 
When  parties  come  to  press  for  an  interdict,  they  cannot 
expect  that  it  is  topass  without  caution. 

Lord  Neaves, — ^The  proposition  which  I  wish  to  table  for 
your  consideratioi!!  is,  whether  anv  redress  is  to  be  had  for 
interdicting,  unless  the  Court  itself  shall  fix  and  determine 
both  that  it  should  be  given,  and  what  is  the  amount  of  it. 

Mr  Patton, — Certainly,  with  reference  to  that  case,  it  makes 
out  this — ^that  if  an  action  had  been  brought  upon  this  bond, 
the  pursuer  would  have  required  to  make  out,  in  the  first 
place,  that  he  had  an  award  from  the  Court  for  a  case  of 
wrongous  interdicting ;  and  not  only  does  it  seem  to  imply 
that,  but  the  following  passage  is  very  important,  because  it 
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Mr  Pfttton,    implies  a  separate  and  totally  cUstinctive  finding,  from  the  mere 
for  Deimder.  j^^  ^£  ijj|^ j^ji^  being  granted : — *  In  case  it  shall  be  fomdd  by 

*  the  Lords  of  Council  and  Session,  after  discussion  in  the 
^  present  process/  It  is  not  a  bond  of  caution  to  this  effect, 
that  if  we  are  sued,  the  party  shall  pay  damage,  in  the  event 
of  interdict  being  granted ;  that  is  not  the  condition  at  all. 
The  condition  is  this, — ^if,  after  the  discussion  of  the  note  of 
suspension  and  interdict,  the  Lords  shall  hold  it  as  a  case  in 
which  damage  for  wrongous  interdicting  shall  be  paid  ;  and 
also  that  the  Lords  are  to  assess  the  damage^that  is  to  be  paid. 

Lard  Neaves. — ^But  then,  should  not  you  have  pl^ed 
that,  and  not  had  an  issue  at  alL 

Mr  Patton. — ^The  only  reason  for  that  is  that  these  parties 
thrust  away  the  bond  of  caution,  and  they  proceed  upon  their 
case  irrespective  of  that  bond ;  they  raised  an  action  upon 
the  ^und  of  damage  for  wrongous  interdicting,  and  it  is 
only  mcidentally  that  they  bring  out  that  £Eu;t. 

Lord  Cowcm, — Suppose  such  an  impossible  case  as  that 
the  defender  could  not  pay  the  daznages,  do  you  think  the 
pursuer  would  lose  his  recourse  against  the  cautioner  under 
this  bond  ? 

Mr  Patton. — ^It  is  certainly  a  different  kind  of  proceeding. 

Lord  Jtutioe-Clerk, — The  cautioner  could  not  be  sued 
upon  the  verdict. 

Lord  If  eaves. — It  occurs  to  me  that  the  defender  may  say 
— ^  I  am  only  liable  along  with  my  cautioner  ;  that  was  the 

*  arrangement  under  whi<m  I  got  the  interdict,  and  my  liability 
'  is  insured,  and  it  ought  not  to  have  gone  to  a  jury  at  alL' 

Mr  Patton, — It  is  exceedingly  important  to  attend  to  the 
terms  of  the  bond  with  a  view  to  the  present  discussion,  and 
the  law  as  applicable  to  it,  because  it  takes  a  clear  distinction 
between  damages  following  as  matter  of  course  from  the  grant- 
ing of  the  interdict,  and  damages  which  shall  be  held  to  be 
due  as  against  the  cautioner,  and  therefore  against  the  prin- 
cipal ;  because  that  is  to  be  a  matter  which  is  for  the  separate 
consideration  of  the  Court,  altogether  apart  from  the  granting 
of  the  interdict  here. 

Lord  Justice- Clerk. — You  see,  Mr  Patton,  I  am  veiy  much 
afraid  that  in  the  present  (question  as  to  granting  a  new  trial 
we  cannot  very  wetl  take  this  bond  of  caution  into  view  at  all. 

Mr  Patton. — Except  as  shewing  the  general  principle  as 
applicable  to  the  int^dict. 

Lord  Jvstice'Clerk, — ^Yes,  but  what  I  mean  is  this : — You 
have  not  founded  on  this  bond  of  caution  as  an  element  of 
your  defence.  You  see  it  is  not  before  us  ;  it  is  before  us  as 
a  thing  of  style,  but  in  no  other  form. 
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Lord  Neavea.—As  a  generic  form.  f^xStSSw 

Lord  Jvstice'CleTk — But  the  question  here  is,  whether  the 
verdict  is  against  the  evidence. 

Mr  Patton. — I  rather  think  that  that  bond  is  in  process  ; 
at  least  the  whole  interlocutors  are  in. 

Lord  Justice-Clerk. — No ;  you  must  tell  what  you  put  in. 
You  are  not  to  shovel  in  bundles  of  papers  into  the  clerk's 
hands.  It  is  not  founded  upon  by  you  as  a  defence  in  this 
action,  because,  if  it  had  been  so,  it  must  have  been  a  subject 
of  discussion  before  this  issue  was  granted ;  and  they  have 
got  an  issue  which  is  laid  upon  your  common  law  liability  for 
file  damages  that  have  been  sustained  by  the  pursuer,  before 
any  bond  of  caution  was  granted  at  all. 

Mr  Potion, — I  am  perfectly  ready  to  accept  the  matter 
upon  that  footing. 

Loi'd  Juatice-Clerk. — ^I  am  very  fully  alive  to  the  question 
you  suggest^  but  I  don't  think  you  can  refer  to  it  here. 

Lord  Neavea. — ^The  question  then  will  aiise  here  whether 
this  is  not  an  unconditional  guarantee. 

Lord  Befihobne, — ^The  obbgation  of  the  party  does  not  in 
the  least  alter  the  matter. 

Lord  Juatice-Clerk — This  interdict  was  granted;  I  think 
that  is  the  whole  we  need  care  about  Tne  party  is  well 
entitled  to  found  upon  that  as  he  has  done,  and  tliat  was  a 
fair  question  to  try. 

Mr  PaMon, — ^Ves,  and  one  which  gave  the  party  appealing 
at  least  the  position  of  a  fair  litigant  in  the  question.  Now, 
I  ask  your  Lordships  merel  v  to  consider  the  Dond  of  caution 
for  the  purpose  of  seeing  that  it  is  not  according  to  the  doc- 
trine held  that  the  mere  £ftct  of  interdict  being  granted  in 
the  beginning  of  the  case  shall  subject  a  party  in  damages 
with  reference  to  its  termination,  unless  upon  such  ground 
as  shall  appear  to  the  Court  sufficient  to  warrant  the  applica- 
tion of  damages  as  the  remedy  of  the  party ;  but  I  think  it 
is  impossible  to  read  particularly  that  last  clause  of  it,  with- 
out holding  it  to  be  intended  to  be  the  special  subject-matter 
of  consideration,  not  merely  whether  interdict  has  been 
obtained  and  recalled,  but  wnether,  in  that  case,  there  ought 
to  be  damages — yea  or  nay.  Well,  then,  the  position  of  the 
case  in  law  I  should  submit 


to  your  Lordships  to  be  thi 
that  if  I  have  satisfied  your  Lordships — 1  shall  take  it 
upon  the  alternative  view — ^that  the  interdict  was  fairly  asked, 
and  if  the  circumstances  justified  me  in  making  the  appli- 
cation and  obtaining  interim  interdict,  this  verdict  must 
necessarily  fall,  because  the  facts  are  all  one  way,  and  in 
my  favour.     Now,  the  view  latterly  taken  by  my  learned 


508 

MrPatton,   firiends,  and  which  seems  to  have  impressed   your  Lord- 
for  Defender,  ^j^jp^   j^   ^.y^  ._That  a  distinction   may  be  taken  where 

the  interdict  is  asked,  and  where,  upon  the  interpretation 
of  the  contract,  there  is  a  breach  of  contract  in  making  the 
application.  Now  that  involves  this  consideration.  In  the 
first  place,  I  think,  with  great  submission,  that  this  case  of 
Roberts  cannot  be  held  to  affect  materially  the  decision  in  the 
present  case,  for  this  reason,  that  it  was  an  action  of  damages 
oy  the  tenant  of  a  lime  cjuarry  for  being  stopped  working  it 
by  interdict    The  question  put  was  this : — 

*  Whether,  on  or  about  the  12th  day  of  September  1820,  the 

*  defender  did,  in  violation  of  his  missive  of  lease,  apply  for  and 
'  obtain  from  the  sheriff  of  the  county  of  Linlithgow  an  interdict 
'  prohibiting  the  pursuer  from  working  the  said   lime-rock  or 

^  *  quarry,  and  whether  by  the  said  interdict  the  pursuer  was  pre- 

*  vented  from  working  the  said  rock  or  quarry,*  during  the  period 
there  mentioned,  *  all  to  the  loss,  injury,  and  damage  of  the  said 

*  pursuer  ? ' 

Now,  it  was  proposed  to  prove  before  the  jury  that  the 
party  did  not  violate  the  missive  of  lease  by  making  the 
application.  There  was  no  question  of  circumstances  there 
as  to  Justifiably,  or  probably,  or  any  other  consideration  ;  but 
the  simple  question  was,  as  put  to  the  jury,  whether  in  vio- 
lation of  the  missive  of  lease  the  application  was  made  and 
obtained.  It  circumscribed  the  operations  of  the  man  who 
had  the  auarry ;  it  drew  a  Une  within  which  he  was  not  to 
work,  and  within  which  he  had  commenced  working,  and  it 
appears  that  there  were  a  great  number  of  proceedings,  un- 
fortunately not  preserved  in  the  Session  Papers,  but  the  result 
was  that  the  Lord  Chief  Commissioner,  being  of  opinion  that 
the  Court  of  Session  had  already  come  to  an  opimon  conclu- 
sive in  the  question  between  tne  parties  as  to  its  being  in 
violation  of  the  lease,  held  that  that  was  not  to  be  disproved 
in  that  process,  and  that  the  Court  of  Session  judgment 
should  receive  effect,  and  consequently  that  the  only  question 
was  a  question  of  damages.  The  Lord  Chief  Commissioner 
says: — 

'  It  is  proper  to  bring  this  under  the  consideration  of  the  Court  at 
'  this  stage  of  the  cause,  and  if  you  have  any  separate  argument,  yoa 

*  may  now  state  it.      There  is  an  important  consideration  in  this 

*  cause,  frx>m  the  insertion  of  the  word  violation  in  the  issue  ;  but 
'  it  appears  to  my  brother  and  myself  that  it  would  be  going  too 
'  far  to  rest  our  decision  on  that  word  separate  from  the  res 
'  circumHtmies.      This  case  originates  in  an  application  by  the 
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'  defender  to  stop  his  tenant  from  working  in  the  way  he  was    Mr  Pftttcniy 

*  working.      The  question  depends  on  the  construction  of  the  ^^  Defender. 

*  words  of  the  missive  ;  they  are  such  as  to  create  doubt  in  the 

*  sheriff  whether  the  tenant  had  not  transgressed  the  lease  ;  but, 
'  on  further  consideration,  he  recaJs  the  interdict,  and  the  effect 
'  of  this  is  to  put  a  construction  on  the  clause  in  the  missive  in 
'  favour  of  the  tenant.  That  question  came  in  two,  or  rather 
'  three  shapes,  before  the  Court  of  Session,  both  by  advocation  and 
'  damages,  and  the  judgment  by  the  sheriff,  that  the  clause  did 
'  not  bar  the  working,  was  there  confirmed. 

Now,  that  was  a  question  entirely  dependent  upon  the 
construction  of  certain  words  in  a  wntten  instrument ;  there 
was  no  question  raised  at  all  except  as  to  the  construction  of 
that  written  instrument,  and  in  the  course  of  these  multi- 
&rious  proceedings  it  bad  appeared  that  the  Court  of  Session, 
interpreting  that  particular  missive,  had  found  that  there  was 
a  violation  of  the  lease  on  the  part  of  the  landlord  in  seeking 
to  circumscribe  the  tenant,  otherwise  than  according  to  that 
lease.  Now,  we  are  not  in  that  position  here.  I  submit  to 
your  Lordships,  and  I  think  I  shall  prove  to  your  Lordships, 
that  we  are  not  here  upon  the  simple  construction  of  tne 
lease  apart  from  inauiring  into  the  facts.  We  are  here  in  a 
Question  in  which  the  construction  of  the  lease,  or  at  least 
tne  construction  of  the  rights  of  parties,  is  dependent  upon 
feet,  altogether  irrespective  of  the  lease,  because  the  lease 
introduces  these  facts  as  necessary  conditions  of  construction. 
But  the  question  here  is  not  a  simple  question  with  respect 
to  a  particular  point  in  a  written  contract,  but  a  question 
which  necessarily  introduces  different  elements  altogether. 
Now,  the  Lord  Cfhief  Commissioner  says : — 

'  In  these  circumstances,  we  must  hold  that  the  meaning  of  the 
'  clause  has  been  found,  and  that  it  did  not  warrant  the  interdict. 
'  Thfe  clause  was  under  consideration  in  all  the  proceedings,  and 

*  the  interlocutors  are  put  in  evidence.  It  is  therefore  a  fact  as 
'  much  established  as  if  damages  had  been  found  due,  that  this 

*  interdict  was  in  '  violation  of  the  said  missive.''     This  being 

*  established  by  the  interlocutors,  the  question  comes  here  to  be, 

*  Whether  the  pursuer  was  stopped,  and  what  is  the  amount  of 
'  damages?' 

Now  then,  the  question  came  to  be  simply  a  question  of 
damage  and  nothing  else,  because  it  was  neld  by  the  Lord 
Chief  Commissioner  that  the  matter  had  been  adjudicated 
upon,  and  no  suggestion  was  made  except  simply  this, — that 
it  was  held  to  be  in  violation  of  the  lease,  upon  the  construc- 
tion of  that  particular  lease  which  had  received  an  authorita- 
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Mr  Pattern,  tive  interpretation  in  the  Court  of  Session.  Now,  I  sabmit 
for  Defender.  ^  y^^  Ix)rdships  that  that  case  is  wholly  inapplicable  to  the 
present,  where  we  have  no  finding  that  this  matter  was  in 
violation  of  the  lease.  We  have  no  such  finding,  and  we 
have  only  a  finding  unfortunately  leading  to  that  conclusion 
by  the  fact  of  refusal  of  the  note.  The  question  which  was 
before  the  Court  in  this  case  involved  an  inauiry  into  matter 
of  fact  in  order  to  be  able  to  construe  the  lease  ;  and  it  is 
very  important  to  observe  that  the  very  primary  condition  in 
this  lease  is  one  which  binds  the  tenant  of  necessity  to  farm, 
labour,  and  manure  the  lands  according  to  the  rules  of  good 
husbandry.  The  lease  is  at  page  99  of  the  Appeal  Case,  and 
the  particular  clause  to  which  I  refer  is  between  letters  D  and 
E.  Now,  that  is  a  very  important  and  material  matter  with 
re^d  to  the  cronping  and  management  of  the  farm.  Mr 
Miller  binds  and  obliges  himself  to  farm,  labour,  and  manure 
the  same  accc»:din^  to  the  rules  of  good  husbandry 
established  and  practised  in  the  country,  and  not  to  scourge 
dr  deteriorate  the  same  by  undue  cropping,  and  never 
to  have  more  than  one-half  of  the  arable  land  in  white  crop 
in  the  same  season,  nor  to  take  two  white  crops  off  the 
same  field  without  a  green  or  a  black  crop  intervening. 
But  the  first  and  the  important  prohibition  is  this,  that  the 
tenant  shall  crop  that  rarm — shall  deal  with  it  according  to 
the  rules  of  good  husbandry,  and  according  to  these  rules  as 
actually  est^lished  and  practised  in  the  countrv  ;  and  he  is 
never  to  scourge  or  deteriorate  the  farm.  The  obli^tion  de- 
scribing his  position  in  reference  to  the  crops  which  are  to 
be  successively  taken,  is  in  the  form  of  a  clause  of  prohibi- 
tion— not  to  make  permissive  a  certain  crop  under  this  parti- 
cular lease.  But  the  primary  obligation  is  one  that  the  tenant 
shall  act  in  reference  to  this  farm  according  to  the  rules  of 
good  husbandry,  and  according  to  the  practice  of  the  country. 
Now  then,  I  sa}'  what  your  Lordships  did  in  this  case,  m  the 
first  place,  in  point  of  rorm,  was  simply  to  recal  the  interdict. 
The  question  before  the  Court  was  whether  that  interdict 
shoula  be  recalled,  and  upon  that  I  apprehend  no  judgment 
can  be  possibly  meant  to  oe  given,  as  to  whether  that  interdict 
had  been  wrongfully  or  rightfully  applied  for,  to  the  extent 
at  least  of  the  question  of  damage  ttiat  would  follow.  The 
purpose  of  that  suit  had  not  the  effect  of  det^mining  that 
the  interdict  should  be  recalled,  which  had  been  wron^onsly 
granted.  Your  Lordships  see  the  result  of  it  was  simply 
this,  that  although  the  question  of  interdict  was  recalled — 

Lord  Cowan, — ^You  see  there  were  certain  express  findings 
leading  to  that  recal. 
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Mr  PaJtton, — Of  course,  and  I  am  infinitely  more  benefited  Mr  Patum, 
by  the  introduction  to  the  interlocutor,  leading  to  the  ulti-  ^^  l>ef«^^«'- 
mate  result  of  the  approyal  of  Mr  Hope's  reports,  than  if  it 
had  barely  n^atived  his  judgment  upon  the  mere  question 
of  right.  Well,  I  say  it  is  a  determination  no  doubt  to  that 
effect,  but  it  really  determines  nothing  as  to  the  matter  of 
damages,  nor  was  it  meant  to  be  determined,  for  I  do  not 
apprehend  that  your  Lordships  had  in  view  the  question  of 
dami^e  at  all.  Your  Lordships  did  not  have  it  before  you  to 
decide  upon  ;  there  was  no  claim  for  damage ;  what  was  asked 
was  a  recal  of  the  interdict,  and  what  was  asked  on  the  other 
side,  was  to  keep  on  the  interdict ;  and,  quoad  the  matter  of 
judgment  between  the  parties,  I  take  leave  to  say,  that  the 
question  of  damage  was  wholly  inapplicable,  and  that  it  pro- 
ceeded upon  a  view  which  turns  out  to  have  been  entirely 
inaccurate.  But  I  should  humbly  submit,  that  according  to 
no  principle  can  the  judgment  be  held  as  rea  jv/Uoatay  to 
determine  the  ultimate  question  of  right  or  wrong,  so  as  to 
subject  the  party  to  liability  in  damages.  Your  Lordships 
came  to  a  conclusion  upon  one  single  matter  upon  oertam 
grounds,  and  held  that  the  interdict  should  be  recalled.  The 
effect  of  that  was  to  open  up  a  question  of  damages,  but  not 
to  conclude  it,  and  that  question  can  only  be  opened  when 
we  have  a  demand  for  damages  judicially  made.  Well,  I 
think  I  am  in  a  condition,  notwithstanding  the  obtaining  of 
the  interdict — ^unless  the  fEict  of  obtaining  the  interdict  per 
86  shall  conclude  me — ^to  inquire  whether  I  am,  in  respect  of 
having  obtained  it,  to  be  liable  in  damages  at  all ;  and  I 
submit  that  it  by  no  means  follows  that  I  am.  And  again  I 
ask  your  Lordships  to  consider  the  auestion  in  reference  to 
the  way  the  parties  dealt  with  it.  Wny,  my  learned  friends 
did  not  contend  that  they  were  entitled  to  damages  simply 
by  putting  that  interdict  into  Court  My  learned  mends  ex- 
amined Mr  Hope  upon  his  reports,  and  brought  him  to  verify 
these  reports,  with  reference  to  the  circumstances  stated,  in 
order  to  induce  the  jury  to  give  damages  against  us.  Now, 
in  what  circumstances  do  we  then  stand  ?  These  were 
necessarily  and  legitimately  gone  into,  unless,  re  judAcata^  I 
am  bairea  from  getting  into  tnem  ;  but  surely  I  am  entitled 
in  a  question  of  damage  to  defend  myself  upon  that  groimd, 
if  I  am  entitled  to  defend  myself  at  ail,  for  my  learned  friend 
invites  me  to  defend  myself,  by  bringing  a  party  into  Court, 
in  order  to  prove  to  the  jury  that  the  circumstances  were 
such  as  are  stated  in  the  reports.  Was  I  not  in  a  situation 
to  do  so  by  the  very  evidence  which  he  attempted  to  adduce 
i^inst  me,  by  the  aid  of  these  reports,  and  the  reporter 
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.MrPfttton,  which  he  brought !  Was  I  not  entitled  to  say,  and  have  I  not 
for  DefeDder.  g^^^eded  in  siiewing,  that  the  whole  matter  was,  in  so  far  as 
obtaining  that  intercOct  was  concerned,  matter  of  entire  mis^ 
carriage.  Now,  let  us  just  see  how  that  matter  stands.  What 
was  it  that  was  sent  to  Mr  Hope  to  report,  and  what  was  it 
he  reported  ?  Did  he  report  to  the  Cfourt,  according  to  the 
sense  and  meaning  of  the  Court,  or  did  he  not  report  under 
circumstances  in  which  his  report  would  have  been  (fisregarded 
by  the  Court,  had  they  been  aware  of  its  true  effect  and 
meaning.  We  are  not  making  any  imputation — ^far  from  it ; 
but  we  are  in  a  condition  to  shew  most  satisfactorily,  out 
of  the  mouth  of  Mr  Hope  himself,  that  that  judgment  of 
the  Court  was  clearly  a  judgment  different  from  what  would 
have  been  pronounced.  The  matter  has  been  brought  fully 
under  your  Lordships"  consideration,  and  I  shall  deiu  with  it 
very  shortly.  You  will  find  the  first  remit  made  at  pi^  72 
See  Appendix,  of  the  Appeal  Casc. — [Reads  remit]  Now,  I  need  not  enter 
p.  iiL  ygjy  mucn  into  the  first  report  which  Mr  Hope  made.    He 

expresses  what  was  thought  to  be  too  much  an  opinion  upon 
the  actual  construction  of  the  lease ;  and  the  result  of  the 
reclaiming  note  was  a  remit  from  your  Lordships  to  Mr 
Hope  (page  73),  to  report  specially — 

*  First,  Whether,  under  the  lease  between  the  parties  prevent- 
'  ing  or  allowing  a  six-shifb  rotation,  the  landlord's  interests  would 
'  or  might  be  prejudicially  affected  by  the  tenant  following  a  four- 
'  shifb  or  five-shift  rotation  during  the  whole  years  of  the  lease  till 
'  the  last,  and  then  layipg  out  and  dividing  tiie  farm  for  the  last 
'  crop  as  under  a  six-shift  rotation. 

'  And,  second,  Whether,  assuming  the  farm  under  this  lease  to 
. '  have  been  cultivated  in  the  manner  exhibited  in  the  tabular 
*  statement,  No.  52  of  process,  the  landlord's  interests  have  been 
'  or  may  be  prejudiced  by  the  manner  in  which  the  land  has  been 
'  divided  and  cropped^  having  regard  specially  to  the  cropping  of 
'  the  last  year.* 

Now  then,  in  the  report  which  we  have  in  consequence  of 
that  second  remit,  which  is  at  page  78,  your  Lordships  have 
See  Appendix,  Mr  Hope's  retum  to  that,  in  whi<Si  he  says : — [Beada  report.] 
p.  vi.  jjq^  tnen,  most  certainly  the  result  of  Mr  Hope's  own 

evidence  demonstrates  beyond  question  that  in  so  far  as 
r^;arded  this  particular  farm,  no  opinion  was  offered  at  idl. 
He  gave  an  opinion  with  reference  to  the  supposed  contract 
of  agreement  between  the  parties ;  he  bad  no  opinion  of  his 
own,' and  he  did  not  pretend  to  form  any;  and  he  gives 
an  opinion  which  your  Lordships  see,  according  to  his 
own  experience,  is  one  of  no  earthly  value,  upon  the  only 
subject-matter  which  was  intended  to  be  remitted  to  him. 
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Supposisg  I  had  attempted  to  bring  Mr  Hope  as  a  witness,  ,^^**2^' 
it  might  have  been  a  different  matter ;  but  he  was  there,  ^  ^  ^• 
and  being  there  upon  oath,  and  being  brought  by  the  other 

Earty,  and  examined  by  the  other  party,  it  would  certainly 
e  a  yeiy  extraordinary  thing  if  1  should  not  be  able  to 
avail  myself  of  that  opportunity. 

Lord  Justice-Cflerk.'^I  don't  know  that  you  could  have  got 
him  for  examination  if  they  had  not  asked  him  about  his 
reports.  If  his  evidence  had  been  confined  to  proving  the 
amount  of  the  damage,  I  should  have  held  it  quite  incom- 
petent to  ask  him  about  his  reports;  but  the  other  party 
did  so. 

Mr  PattoTL — ^And  now,  it  being  clear  that  Mr  Hope,  by 
mistake,  made  a  report  to  the  Court,  upon  which  they 
actually  proceeded,  as  embodying  the  truth  in  reference 
to  this  particular  farm,  whereas,  according  to  the  state- 
ment which  he  now  makes,  he  had  no  means  of  making 
any  report  on  the  subject,  I  do  not  apprehend  that  you 
can  attach  much  importance  to  the  matter  pressed  upon 
your  Lordships  by  Mr  Gifford,  when  he  says — '  If  you  nad 
'  considered  it  necessary  to  visit  the  farm,  why  did  you  not 
'  particularly  press  upon  Mr  Hope  that  he  should  do  so  ? ' 
Now,  in  point  of  fact,  Mr  Hunter  was  in  the  perfect  belief  that 
Mr  Hope  knew  this  particular  farm  as  well  as  his  own,  and  it 
was  not  considered  necessary  by  him — ^not  understanding  the 
circumstance  of  his  being  thoroughly  ignorant  on  the  matter 
— to  go  through  the  mere  form  of  visitation.  If,  however,  he 
had  done  so,  me  matter  would  have  been  different  altogether. 
But  so  it  is,  that  Mr  Hope  pronounced  upon  the  six-shift 
rotation  without  knowing  tne  farm,  or  even  having  seen  it ;  and 
he  reported  that  this  six-shift  was  not  only  pointed  at  by  the 
lease,  but  was  the  shift  according  to  which  this  particular 
ground  should  have  been  worked.  After  stating  that  he  had 
not  made  that  visitation,  he  tells  us  that,  before  giving  an 
opinion  as  a  skilled  agriculturist  with  reference  to  a  change  to 
the  six-shift  in  the  last  year  being  preiudicial  to  the  land, 
he  would  like  to  see  the  state  of  the  land,  and  that  it  would 
be  necessary  for  him  to  do  so.  And  he  swears  that  he  in- 
tended to  give  no  opinion  whatever  in  reference  to  this 
particular  farm.  Now,  I  need  not  go  over  that  which  has 
been  already  read. 

Lord  Cowan, — ^According  to  your  view  of  the  question 
before  the  Court  in  reference  to  the  wrongftilness  in  the  issue, 
ou  would  hold  it  indispensable  for  the  pursuer  to  examine 
'r  Hope  to  shew  the  grounds  of  it     On  the  other  hand,  if 
the  pursuer  is  to  stand  upon  his  construction  of  the  issue, 

2l 
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MrPattoii,  viz.,  that  the  mere  granting  of  the  interdict  was  in  itself 
for  Defender.  ^j-Qngous,  he  should  not  have  examined  Mr  Hope  at  alL 
Therefore,  they  open  the  whole  of  this  matter  for  general 
examination  before  the  jury,  and  then  the  jury  return  a 
verdict  upon  the  general  facts  of  the  case,  ana  the  granting 
of  the  interdict,  which  we  have  now  under  our  consideration. 

Mr  Fatton. — They  had  it  put  before  them,  and  they  were 
invited  by  my  learned  friends  to  make  that  finding,  and,  in 
conformity  with  that  view,  they  made  a  finding  in  discon- 
formity  to  the  evidence  before  them  ;  and  I  submit  that  that 
ought  to  dispose  of  that  trial. 

Lord  Cowan. — At  the  same  time,  you  can  scarcely  object 
to  Mr  Hope  being  examined. 

Mr  Pakon. — No,  I  don't  object  to  that  That  is  a  view 
for  the  Court  to  take,  that  Mr  Hope  need  not  have  been  ex- 
amined, and  perhaps  ought  not  to  have  been  examined ;  bat 
if  the  other  party  has  done  it,  if  the  jury  come  to  a  conclu- 
sion on  these  two  matters  that  were  before  them,  and  that 
they  were  told  and  invited  to  consider  by  both  parties,  and 
come  to  give  judgment  against  evidence,  I  should  apprehend 
that  I  am  entitled  to  get  that  proceeding  set  aside. 

Lord  N eaves. — You  say,  in  order  to  your  construction  of 
the  issue,  you  would  fall  to  examine  Mr  Hope  upon  your 
.  bonajidea. 

Lord  Juatice-Clerk. — No  ;  what  Mr  Patton  means  is  this — 
that  the  o^iua  of  the  pursuer  is  to  prove  that  this  was  an  un- 
justifiable application  for  interdict  in  the  circumstances,  and 
not  that  he  required  to  prove  it.  Now,  the  case  of  Mr  - 
Oifford  is  this : — The  judgment  of  the  Court  has  established 
that  this  is  a  wrongous  interdict.  If  so,  I  cannot  imagine 
what  he  meant  by  bringing  Mr  Hope  forward.  He  seems 
to  have  been  brought  forward  for  the  purpose  of  shewing  that 
the  judgment  was  right.    (Reads  from  Notes  of  Evidence) — 

'.  Had^  remit  made  by  Lord  Ardmillan  in  former  case  between 
'  ptirsuer  and  defender.  I  examined  the  case,  and  inquired  into 
'  whole  circumstances,  and  met  the  parties,  and  made  a  report. 
'  (Shewn  report.)    I  adhere  to  opinion  expressed  in  report.    Never 

*  had  any  doubt  of  it.      A  second  remit  by  Second  Division  ; 
'  whole  matter  then  reconsidered  by  me.    I  made  a  second  report, 

*  (Shewn  report.)     I  again  beard  parties,  and  reconsidered  the 

*  matter.     I  adhere  to  opinion  expressed  in  that  report     Have 

*  no  doubt  about  it' 

Now,  I  don't  understand  why  they  did  not  bring  me 
forward  and  examine  me,  because  I  would  just  have  beea  as 
competent  to  say — '  I  adhere  to  the  judgment  which  I  pro- 
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*  nounced ;'  or  even  why  they  should  not  have  examined  the  Mr  Patton, 
Lord  Chancellor  to  verify  the  judgment  of  the  House  of  ^"^  ^>^'^^' 
Lords. 

Lord  Cowan. — ^Either  Mr  Hope  should  not  have  been 
examined  at  all,  or,  being  examined,  the  Court  must  look  to 
the  whole  circumstances. 

Mr  Patton. — I  think  that,  unless  the  Court  give  us  re- 
dress in  this  case,  it  would  be  a  most  monstrous  injustice, 
because  it  is  quite  beyond  all  question  that  this  report  was 
erroneous. 

Lord  N eaves, — I  don't  care  one  penny- piece  for  what  Mr 
Hope  said. 

Lord  JvMiceClerk — ^That  is  my  opinion,  and  I  disregard 
it  altogether. 

Lord  Neavea, — Can  you  say,  or  is  there  any  reason  for 
suspecting,  that  Mr  Hope  in  his  evidence  endeavoured  to 
give  additional  weight  to  the  interlocutors  of  this  Court  and 
of  the  House  of  Lords!  If  this  is  the  object,  it  might  have 
been  to  your  prejudice,  and  if  you  can  say  that,  you  would 
have  a  strong  ground  for  saying  that  the  jury  were  misled. 
Do  you  think  that  could  do  any  narm  to  you  ?  It  woidd  be 
a  better  mode  of  finding  fault  with  the  verdict  than  the  other 
mode. 

Mr  PaMon. — It  appears  to  me  that  if  I  satisfy  your  Lord- 
ships that  our  application  was  made  under  circumstances 
which,  but  for  an  unfortunate  error,  would  have  produced  a 
different  result,  and  I  have  justified  my  application  to  an 
extent,  and  in  a  manner  and  degree  that  I  am  not  even 
called  upon  to  do— 

Lord  JvMice-Clerk, — I  have  no  doubt  about  Mr  Hunter's 
good  &ith  in  making  this  application,  and  I  have  just  as  little 
doubt  that  the  facts  which  he  stated  in  his  suspension  were  per- 
fectly accurate.  The  only  thing  in  which  he  was  wrong,  was 
the  construction  of  the  lease  as  interpreted  by  the  rules  of 
good  husbandry  as  practised  in  East  Lothian.  Now,  if  in 
these  circumstances  an  action  of  damages  do  not  he  for 
taking  and  keeping  the  interdict,  then,  of  course,  you  are 
entitled  to  have  it  set  aside.  But  that  is  an  important 
question,  and  I  would  like  to  be  satisfied  about  that. 

Lord  BeriholTne. — It  appears  to  me  to  be  this : — Here  is  an 
issue  asking  a  question  of  wrong.  If  it  had  said  by  the 
judgment  of  the  Court  that  this  interdict  was  obtained  and 
recalled,  then  it  appears  to  me  that  imder  the  circumstances 
the  granting  of  it,  if  truly  in  violation  of  the  lease,  was  wrong 
in  the  sense  of  that  issue.  That  is  my  view  of  the  case,  and 
the  argument  which  you  have  addressed  to  us  is  to  shew  that 
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Mr  Patton,   it  wEs  not  in  violation  of  the  lease  ;  and  the  way  you  propose 
for  Defender.  ^  j^  j^^  j^  ^j^^^.  ^j^^  judgment  of  the  Court  was  founded  upon 

statements  so  as  to  render  unavailing  the  ascertainment  of 
that  violation.     Is  not  that  your  armiment  ? 

Lord  Juatice-Clerk. — The  Court  have  repelled  the  reasons 
of  suspension,  and  these  are  that  the  lease  and  course  of 
good  husbandry  did  not  Justify  the  cropping  proposed  by  the 
tenant.     Now,  we  held  the  opposite  of  tnat,  and  that  it  was 

1'ustified  both  by  the  lease  and  the  rules  of  good  husbandry. 
]  think  that  is  settled  between  the  parties,  and  I  don't  think 
that  they  can  raise  that  question  of  fact  again. 

Mr  Patton. — Apart  altogether  from  Mr  Hope's  report,  the 
question  of  good  husbandry  in  the  cultivation  of  this  farm  is 
proved  by  uncontroverted  evidence. 

Lord  Justice-Clerk. — ^What  is  proved  ? 

Mr  Patton.^ — It  is  proved  that  to  follow  the  six-shift  on  it 
is  gainst  the  rules. 

Lord  Justice-Clerk. — ^That  is  matter  of  fact,  but  it  can 
never  interfere  with  this,  that  it  is  determined  between  you 
and  your  opponent  by  a  final  judgment  that  what  he  pro- 
posed to  do,  was,  uncler  his  lease,  not  against  the  rules  of 
good  husbandry. 

Mr  Patton. — I  should  humbly  submit,  that  no  mere  pos- 
sessory or  summary  Judgment  can  determine  that  matter 
altogether,  and  to  all  mtents  and  purposes. 

Lord  JusticcnClerk. — I  cannot  see  that  it  is  a  summary  or 
possessory  question  at  all.  I  think  it  is  just  as  effectual  as 
any  other.  It  is  upon  a  note  of  suspension  ;  and  it  is  just  as 
much  a  judgment  res  judicata  as  upon  any  other  ground. 

Lord  Benhokne. — What  is  known  of  Mr  Hope'^s  evidence 
here  has  just  the  same  effect  as  if  you  were  to  oring  a  great 
many  witnesses  from  East  Lothian  to  say  that  the  Judgment 
which  we  pronounced  was  right  You  are  attempting  to  get 
behind  the  judgment. 

Lord  Neaijea. — It  is  really  a  remarkable  fact  that,  notwith- 
standing the  thousands  of  bonds  of  caution  that  have  been 
granted,  and  applications  that  have  been  made  in  that  way, 
there  should  be  so  few  cases  in  which  damages  have  been 
awarded. 

Mr  Patton. — I  think  the  result  is  just  this — ^that  parties 
litigants  have  proceeded  generally  upon  the  ground  that  their 
detence  was  such  that  they  would  escape  from  the  conse- 
quences  of  making  the  application.  One  of  the  very  latest 
cases  in  the  matter  of  interdict  put  in  issue  the  matter  to  be 
proved  by  the  pursuer,  whether  there  was  probable  cause. 
That  is  now  not  the  way,  but  it  certiunly  imports  that  till  a 
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very  recent  period  it  was  held  that  the  matter  of  probable  cause  .^'J^J**^' 
in  a  question  of  interdict  did  materially  affect  the  question  <"  ^  «^  «^- 
of  damage,  and  that  the  presence  of  that  was  a  necessary  con- 
dition of  the  pursuer's  casa    But  I  am  not  taking  it  so.    I 
take  it  thus : — If  I  prove  the  presence  of  probable  cause,  and 
do  it  in  a  most  conclusive  manner,  then  I  should  humbly  say 
that  the  law,  as  imderstood  and  practised,  is  with  me.    The 
practice  and  understanding  of  the  law  is  with  me,  because  it 
would  allow  an  issue,  wheuier  probable  cause  was  indispen- 
sable for  the  pursuer  to  prove.    And  now  the  question  of 
wrong  remains  to  be  inqmred  into,  according  to  the  facts  and 
circumstances.    Now,  I  shall  just  make  this  affirmation,  and 
I  am  ready  to  appeal  to  Mr  Hope's  evidence — which  I  presume 
to  be  establishea  by  that  evidence  that  it  is  beyond  all  doubt 
contrary  to  the  rules  of  good  husbandry  and  the  practice  of  the 
country,  that  such  a  thing  should  be  done — I  say  I  am  entitled 
to  prove  that  to  the  effect  of  getting  the  better  of  any  damages 
that  may  be  found  arainst  me,  even  supposing  I  am  to  be 
held  as  wrong  accormng  to  your  Lordsmps'' judgment,  and 
assuming  that  your  Lordships'  judgment  may  be,  in  that  view  of 
it,  correct.    When  I  have  proved  that  no  such  thing  was  ever 
done  before  in  the  expenence  of  this  county,  or  any  other 
county,  so  far  as  we  know,  and  shew  that  it  was  by  means  of 
a  change  from  the  shift  which  he  and  his  father  before  him 
had  followed  from  time  immemorial  in  reference  to  this  iarm, 
and  which  shift  is  proved  by  very  intelligent  evidence,  and  I 
think  conclusive  evidence,  to  be  the  five- shift ;  T  say,  if  I 
made  the  application  under  these  circumstances,  did  I  not  do 
so  on  probaole  cause  and  upon  fair  grounds!    Supposing 
your  Lordships  come  to  a  ri^ht  iudgment  with  reference  to 
the  other  conditions  and  wiUi  tne  mots  as  established,  was 
there  nothing  in  the  condition  in  which  I  stood  entitling  me  to 
come  into  Court  for  a  remedy  ?   Did  we  not  then  come  to  the 
Court  and  appeal  to  the  Court  in  circumstances  which  were 
unprecedented  to  this  extent,  that  no  man  had  ever  done  it, 
or  seen  it,  or  known  it  to  have  been  done  before,  and  it 
would  be  mopstrous  to  say  that  by  doing  so  the  defender  was 
necessarily  subjecting  himself  in  damages  ? 

Lord  Justice-Olerk — Look  at  the  opposite  view  for  a 
moment.  We  have  held  tJiat  the  tenant  ought  to  have 
had  possession  of  these  fields  during  the  last  year  of  his 
leasa  Now,  when  that  is  determined  by  a  final  judgment, 
is  he  to  have  no  pecuniary  remedy  ? 

MrPaMon. — I  think  the  proper  remedy  is  what  it  appeared 
to  be  that  the  Court  suggested,  viz.,  to  give  the  tenant  the 
amount  derived  by  the  mndlord  from  the  possession  of  the 
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I  f  ^^?**T*   ^*^^'    ^^  appeared  to  me  that  the  Court  suggested  a  very 

OP    e  ender.  Qj^jjary  case — that  of  Tnala  fides,  where  a  man  is  bound  to 


keep  an  account  of  what  he  makes. 

Lord  Justice-Clerk. — That  is  the  general  condition  of 
refusing  interdict.  There  a  man  is  allowed  to  continue  his 
possession;  so  that,  if  found  in  the  wrong,  he  may  hand  over 
the  amount  made.  But  then,  suppose  that  instead  of  his 
undertaking  to  keep  an  account,  and  remaining  in  possession, 
you  get  your  interdict  upon  condition  of  your  finding  caution, 
and  he  goes  out  of  possession.    What  has  happened  then ! 

Mr  Patton. — He  then  sees  what  I  have  made  of  it. 

Lord  Neavea. — It  was  not  a  removing,  and  an  interdict  is 
not  equal  to  a  removing. 

Mr  Patton. — My  incoming  tenant,  who  had  the  right  to  it, 
did  in  fact  enter  into  it. 

Mr  Anderson, — We  pastured  one  of  the  fields  for  a  con- 
siderable time — down  to  25th  May. 

Mr  PaUoTL — ^That  is  not  a  great  matter,  because  the  pasture 
is  hardly  worth  counting ;  but  the  condition  of  the  case  is 
this,  that  the  incoming  tenant,  according  to  the  contract, 
entered  into  possession  of  and  cultivated  the  ground. 

Lord  Cowan, — That  touches  the  principle  of  the  question 
upon  which  damages  are  to  be  given. 

Lord  Jvstice'Cl£rk. — It  looks  to  me  very  much  as  if  you 
had  conceded  to  this  Court,  that  if  a  man  by  an  interdict 
has  been  kept  out  of  the  use  of  a  subject  like  these  fields,  and 
it  is  found  that  he  should  not  have  been  kept  out,  he  is 
entitled  to  some  pecuniary  remedy.  You  say  yes,  and 
are  goin^  against  the  landlord,  or  his  man,  who  kept  him 
out,  to  demand  from  him  what  he  has  made  of  it.  Now, 
if  that  be  so,  he  might  make  that  demand  under  the  present 
issue. 

Mr  Patton. — Well,  it  occurred  to  me  that  that  demand 
might  be  laid  upon  equitable  considerations  for  remunera- 
tion, in  respect  that  another  party  had  the  use  of  it. 

Lord  Jumce-Clerk. — In  what  shape  should  it  be  demanded? 

Mr  Patton, — In  the  shape  of  an  accounting  of  what  has 
been  made  of  it. 

Lord  Comcm. — Now  then,  the  summons  is  brought  into 
Court  concluding  for  «£^2000,  and  the  all^ation  in  order  to 
construe  the  demand  made  is  at  paffe  14.  The  pursuer  has 
'  often  required  the  defender  to  mi^e  payment  of  tiae  sum 
'  of  <£^2000,  being  the  loss  which  the  pursuer  has  sustained 
'  in  consequence  of  the  defender  having  wrongfully  prevented 
'  him  from  taking  the  black  crop  in  question,  and  the  amount 
'  which  the  defender,  directly  or  indirectly,  has  gained  by  his 
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^  wrongful  and  illegal  act/    Now,  the  damages  are  put  upon   Mr  Patton, 

these  two  ffrounds.  ^°'  Defender. 

Lord  Justice-Clerk. — ^I  know  no  ground  upon  which 
damages  are  put,  except  what  is  put  in  the  issue. 

Mri^ntUm. — Itis  quite  clear  that  if  I  am  right  inholding  that 
claim,  where  an  application  is  made  to  the  Court — and  many 
instances  of  leases  occur,  to  which  your  Lordship  has  pointed 
in  reference  to  the  position  of  the  parties — it  is  an  equitable 
claim  for  accounting ;  but  that  is  not  the  case  which  is  before 
the  Court  We  have  no  case  laid  upon  that  foundation,  we 
have  no  vestige  of  it ;  but  if  we  had,  there  is  good  evidence 
on  our  part  what  amount  of  money  should  be  paid  for  the 
possession ;  we  have  established  what  was  made  pretty  satis- 
factorily, and  the  result  would  have  been,  instead  of  .£^1068, 
a  sum,  the  utmost  extent  of  which  would  not  have  been 
beyond  -PSOO. 

Lord  Benhdme, — It  is  not  what  amount  of  damage,  but 
whether  there  ought  to  be  damage  at  all — whether  there  is  a 
wrong.  Now,  that  is  your  first  point,  and  the  way  it  strikes 
my  mind  is  this : — ^The  ground  of  damage  here  is  stated  to 
be  a  violation  of  the  contract  of  lease.  You  engage  to  give 
something  which  certainly  you  have  withheld ;  and  if  vou 
have  withneld  a  subject  wlbich,  under  the  contract,  you  had 
bound  yourself  to  give,  what  does  it  signify  if  it  is  conclusive 
that  you  have  taken  what  you  engaged  to  give  ?  This  is  a 
different  case  from  all  the  others,  because  it  is  a  violation  of 
this  conti'act ;  and.  what  does  it  signify  to  the  tenant  if  you 
have  violated  the  contract,  and  withheld  from  him  what  he 
was  entitled  to  have,  that  you  were  in  boTia  fide  in  making 
the  application  ? 

Lord  Neavea. — There  are  cases  where  tenants  have  got 
possession,  and  then  found  caution  for  violent  profits ;  and 
when  it  was  found  that  they  were  wrongfully  possessing,  they 
have  been  ejected,  but  yet  foimd  entitled  to  retain  the  profits. 

Lord  Benkolrrie. — In  respect  of  bona  fide  consumption  and 
perception. 

Lord  Neavea, — ^That  may  be.  The  case  of  Carnegie  v. 
Scott  Lord  Benholme  knows  well.  Will  you  just  teU  me 
this : — Is  there  anything  on  the  record  that  would  have  pre- 
cluded you  from  asking  that  that  should  be  found  I 

Mr  PaUon, — ^I  think  not. 

Lord  Neavee. — Did  you  ask  the  judge  for  a  direction  ? 

Mr  Patton. — ^Yes,  but  there  is  no  record  of  it ;  we  wished 
him  to  direct  the  iury  more  specially. 

Lord  Justice-Clerk. — You  did  not  except. 

Mr  PaJtt^m, — No,  but  the  point  which  I  do  make  of  is 
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*^^»**on,  this : — ^Xhat  whatever  may  hare  been  the  judgment  in  the 
Of  Defender.  jjj|^tter  of  rieht,  this  is  not  a  case  brought  as  a  wrong  for 
violation  of  tne  contract,  which  I  dispute,  because  I  must  say 
that  I  think  it  is  proved  now  that  the  contract  was  really 
misapprehended  from  wrong  information ;  but  at  all  events 
it  was  a  case  in  which,  tne  form  being  an  appUcation 
for  interdict,  I  was  entitled  to  disprove  the  wrongous 
nature  of  that  interdict,  which  was  sent  for  the  purpose  of 
being  considered  by  the  jury.  But  although  it  is  shewn  that 
other  cases  upon  the  question  seem  to  be  very  strong,  and 
although,  no  aoubt,  in  this  case  parties  came  together  m  the 
form  of  a  contract,  I  should  humbly  apprehend  that  the 
moment  we  appeal  for  the  interposition  of  the  Court  in 
reference  to  the  nature  and  effect  of  that  contract,  that 
moment  we  put  oiu^elves  in  the  position  of  £ur  litigants  ;  and 
the  determination  of  the  case  does  not  necessarily  or  pro- 
perly lead  to  the  founding  of  a  claim  of  damage  according  to 
the  construction  and  interpretation  of  the  issue  which  is 
before  the  Court.  I  don't  know  that  I  can,  with  reference  to 
that  first  portion  of  the  case,  state  to  your  Lordships  any 
additional  observations  to  those  I  have  made.  I  submit  to 
your  Lordships  that  it  is  very  clear  if  we  get  into  that  matter 
at  all.  Of  course,  if  I  am  excluded  from  the  consideration  of 
the  question,  and  had  no  permission  to  lead  that  evidence 
which  we  have  led — the  other  party  have  not  objected  to  it 
in  so  far  as  our  witnesses  speak  to  it — the  violation  of  the 
condition  of  the  lease,  by  reason  of  its  being  a  violation  of  the 
rules  of  good  husbandry,  stands  without  objection.    How  are 

Jrour  Lordships  to  deal  with  the  question  there?  I  take 
eave  to  say  that  I  am  ready  to  prove  it  by  the  evidence  that 
the  party  did  proceed  here  against  the  rules  of  good  hus- 
bandry, and  certainly  against  the  custom  of  the  country,  in 
such  a  way  as  to  impoverish  and  deteriorate  the  fEurm  to  a 
verv  large  extent  inaeed.  But  the  matter  was  sent  to  a  jury, 
andf  they  gave  judgment  upon  it ;  and  if  I  establish  that  their 
judgment  proceeded  on  the  first  branch  of  the  case  on  an 
erroneous  foundation,  surely  a  rectification  of  the  matter 
must  be  allowed.  I  don't  see  how  the  verdict  of  the  jury 
can  possibly  be  maintained,  unless  it  should  appear  that  the 
jury  nad  such  an  amount  of  evidence  before  them  in  reference 
to  the  wrongousness  of  the  interdict,  as  well  as  to  the  effect 
of  the  interdict,  as  would  justify  any  finding  to  that  effect. 
Now,  I  don't  know  whether  your  Lordships  desire  me  to  go 
over  that  evidence  in  order  to  establish  these  matters.  But, 
independently  of  Mr  Hope^s  testimony  altogether,  I  under- 
take to  demonstrate  by  unquestionable  evidence  on  all  sides 
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that  the  course  proposed  to  be  followed  was  unprecedented,   Mr  P*tton, 
was  contrary  to  the  practice  of  the  country,  and^ontrary  to  ^  ^«^^- 
the  rules  of  good  nusbandij,  as  applied  to  this  particular 
fiEum,  and  was  directly  in  prejudice  of  the  land  and  the  land- 
lord. 

Lord  Justice-Clerk, — I  don't  quite  follow  the  case  which 
you  present. 

Mr  Patton. — I  content  myself  with  making  an  affirmation 
of  this  proposition,  and  then  I  ask  your  Lordships  whether 
the  jury,  having  found  a  wrongous  interdict  upon  tne  evidence 
before  them,  which  leads  irresistibly  to  the  conclusion  that 
the  interdict  was  obtained  under  circumstances  which 
actually  justified  its  application  in  the  mind  of  the  party, 
can  find  wrong  to  have  been  done,  or  whether,  wrong  not 
being  established,  but,  on  the  contrary,  being  disproved, 
they  can  come  to  the  consideration  of  the  (question  of  damages 
at  all.  And  would  your  Lordships  permit  me  to  make  one 
observation  simply  before  concluding,  and  it  is  this : — ^That 
we  have  here  a  case  laid  entirely  upon  the  assumption  of  a 
particular  kind  of  cropping  being  followed  out  by  the  tenant. 
Your  Lordships  founa  nothing  in  respect  of  that.  I  do  not 
understand  that  the  judgment  your  Lordships  gave  closes 
me  from  the  question  as  to  the  crop  which  the  party  was 
entitled  to  have  from  these  100  acres. 

Lord  N eaves. — That  we  did  not  hold  him  entitled  to  a 
black  crop  of  some  kind  or  other?  *" 

Mr  Pakon. — ^Well,  a  black  crop.  Hempy  Shot  was  sown 
down  for  grass,  and  it  was  intended  for  a  hay  crop.  Now, 
Uempy  Shot  was  supposed  in  the  case  presented  to  your  Lord- 
ships to  be  entirely  covered  with  potatoes — the  whole  field, 
with  the  exception  of  4  acres.  Now,  your  Lordships  have 
not  found  that  either  the  particular  cultivation  tliat  was 
followed  was  right  in  the  circumstances,  or  the  nature  of  the 
particular  black  crop  which  the  party  was  entitled  to  have 
If  he  had  merely  nad  a  crop  of  hay  off  these  38  acres  of 
Hempy  Shot,  I  need  not  tell  your  iJordships  that  in  these 
circumstances  the  result  would  have  been  to  reduce  the 
verdict  to  an  immense  extent ;  it  would  not  have  been 
established,!  submit,  that  anything  in  the  least  approaching  to 
the  profit  now  sought  to  be  recovered  could  have  been  made 
by  tne  cultivation  of  the  fields  in  that  manner. 

Lord  Neavea. — I  don't  understand  that  this  is  part  of  the 
qnarvtuTn,  of  damages. 

Mr  Patton. — It  is  open  to  me  to  shew  that  the  particular 
kind  of  crop  which  the  party  was  to  have  taken  was  one 
which  would  have  justified  an  interdict  against  the  use  of  it 
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Mr  Patton,        <  Closehead  is  about  15  or  li  acres — it  is  a  poor  gravellj  soil 
for  Defender        <  j^  y^^  jj^  ^  yQ^y  poor  state  at  my  entry. 

'  It  is  naturally  poor,  and  had  not  been  sufficiently  manured — 
'  it  was  quite  run  out. 

^  In  its  then  condition  I  would  not  have  taken  potatoes  from  it 

*  *  for  sale.' 

'  We  had  5  acres  of  potatoes  in  1859  in  Closehead,  for  servants* 
'  use  ;  the  rest  in  turnips. 

*  Both  potatoes  and  turnips  a  very  bad  crop. 
'  Produce  did  not  exceed  10  bolls  an  acre. 

*  Potatoes  very  small — ^the  largest  not  more  than  a  pigeon's  egg. 

*  Quality  unfit  for  use. 

'  Unsaleable  except  for  feeding  pigA 

'  We  did  not  use  the  potatoes  ourselves ;  gave  them  to  pigs,  and 

*  bought  other  potatoes  for  own  use.' 

Then  we  have  the  amount  of  manure  and  the  eflfect  of  it ; 
but  I  have  to  ask  your  Lordships'  attention  to  this  statement* 
that  it  is  poor  gravelly  soil,  not  in  a  sufficient  condition  even 
to  retain  manure,  ana  from  which,  according  to  the  evidence 
of  this  party,  in  so  far  as  potatoes  were  taken  at  all,  the 
potatoes  that  were  actually  taken  in  that  year  1859  were 
absolutely  unsaleable.  That  is,  one  of  the  fields  of  15  or  16 
acres  is  in  a  condition  which  produces  potatoes  for  feeding 
pigs,  of  a  size  like  pigeons'  eggs,  and  with  reference  to  which 
the  produce  altogetner  did  not  exceed  10  bolls. 

Lord  Gowan. — ^And  that  is  the  actual  produce  of  that  year  ? 

Mr  PaUon. — ^Yes.  Now,  I  may  mention  before  I  leave 
this  that  the  year  following  there  was  a  crop  of  barley,  which 
also  was  a  miserable  crop,  arising,  as  he  says,  from  the  poor 
state  of  the  field.  But  my  learned  friends  say  that  Mr  Clark's 
statement  as  to  the  extent  of  potatoes  in  that  year  is  not  a 
sound  one,  because  the  planting  was  ^  later  than  is  usual  in 
'  modem  times — it  was  the  old  time  of  planting.  The  late- 
'  ness  of  the  planting  had  no  effect  in  producing  the  badness 
'*  of  the  crop.  The  'drouth'  of  the  season  was  chiefly  the 
*•  cause.    Potatoes,  if  planted  a  fortnight  sooner,  might  have 

*  been  slightly  better.    Could  not  have  been  a  paying  crop. 

*  Potatoes  on  such  a  field  a  very  scourging  crop.  Bfave  always 
'  found  it  so.'  Now  observe,  these  potatoes,  if  planted 
earlier,  he  says,  might  have  been  slightly  better.  I  appre- 
hend that  the  pursuer  could  not  have  got  these  potatoes 
planted  one  day  sooner,  if  he  had  got  them  so  soon,  hecause 
It  is  demonstrated  by  the  evidence  of  these  two  Clarks  that 
his  white  crop  was  not  fully  sown  till  the  3d  or  4th  of  May. 
Till  that  time  he  was  actually  engaged,  using  all  the  power 
he  could  command,  in  putting  in  the  seed  for  the  300  acres 
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of  white  crop.    No  wonder  ;  because  that  is  an  operation  not  Mr  Patton, 
to  be  done  ?rithout  a  very  great  force,  or  at  least  all  the  force  ^^  l><rf«Mier. 
which  is  applicable  on  the  farm  must  be  applied.    The  state* 
ment  with  respect  to  the  crop  sowing  is  at  tne  bottom  of  page 
42. — *  Pursuer's  sowing  of  white  crop  over  by  the  4th  or  5th 

*  of  May,  as  I  think  I  believe  all  his  staff  fully  employed 
^  with  the  crop  he  actually  took.  Pursuer  had  no  more  of 
^  men  and  horses  than  enough  for  the  crop  actually  taken  ; 

*  scarcely  enough  for  this.' 

Lord  Justice-Clerk. — He  had  seven  pairs  of  horses  ? 

Mr  Potion. — Yes,  in  the  year  1859  ;  but,  in  the  first  place, 
observe — I  am  going  to  that  as  a  separate  part — ^but,  m  the 
meantime,  I  am  asking,  the  attention  of  your  Lordships  to 
this  fact,  that  we  have  nere  a  poor  gravelly  soil.  Now,  what 
kind  of  season  was  this  ?  We  have  that  in  the  evidence  of  a 
great  number  of  persons.  A  'drouthy'  season  is  spoken  of  in 
various  portions  of  Mr  Clark's  evidence ;  but  if  you  will  only 
consider  this :— Here  is  this  gravelly  soil  in  an  exhausted  con- 
dition,  which  is  subjected  to  this  operation  of  having  a  potato 
crop  taken  out  of  it ;  is  it  likely,  is  it  reasonable  to  suppose, 
that  anything  in  themost  remote  degree  approaching  to  aresult 
such  as  we  must  take  it  upon  the  verdict  of  the  jury  to  have 
followed,  viz.,  a  profit  oi  £\\  an  acre,  or  thereby,  could  have 
been  obtained  Now,  I  say,  that  so  far  as  this  place  is 
concerned,  it  is  quite  certain  that  it  could  not  in  that  par- 
ticular year  have  produced  anything  in  the  least  approximating 
to  it.  And  there  is  the  fact  stated  here,  that  ^  potatoes 
'  looked  well  till  July,  and  then  fell  off,'  which  shews  that 
it  was  not  in  any  way  affected  by  the  lateness  of  the  planting, 
but  generally,  with  reference  to  the  '  drouth '  of  the  season, 
and  its  effect  on  that  poor  soil.  Well,  the  next  field  in  which 
we  have  potatoes,  according  to  the  Notes  of  Evidence,  is  Wilk 
Park  (page  40,  letter  E),  which  consists  of  about  20  acres, 
and  a  part  of  it  is  too  steep  for  potatoes,  according  to  the 
evidence  of  these  parties : — *  7  or  8  acres  extremes  steep, 

*  Of  these  3  or  4  apparently  never  ploughed  at  all.     We 

*  never  ploughed  them.    The  remainder  of  the  7  or  8  we 

*  had  in  turnips  the  first  year.  Could  not  cart  them  away 
*'  for  steepness  of  ground,  and  had  them  eaten  on  ^ound' 
Now,  here  is  a  field  which  I  should  tell  your  Lordships  was 
not  in  a  condition  to  be  subject  to  a  crop  of  potatoes,  because 
he  says,  further  on,  that  the  potatoes  could  not  have  been 
worked  on  this  steep  part  of  the  ground,  and  that  it  would 
require  a  struggle  in  a  good  horse  to  take  an  empty  cart  up 
the  steep  part.  So  that  with  respect  to  the  amount  of  the 
field  thus  liable  to  be  cultivated  at  all  in  reference  to  potatoes, 
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Mr  Pattan,  we  have  7  or  8  acres  of  it  in  such  a  condition,  that  actually 
for  Defender,  ^j^^  tumips  which  were  sown  on  it  next  year  could  not  be 
removed  by  reason  of  this  steepness.  And  yet  we  are  to 
suppose  that  this  part  produced  profitably  the  large  amount 
of  potatoes  which  those  witnesses  who  looked  at  it  said  it 
would  do.  Now  then,  the  crop  of  tumips  in  that  Wilk  Park 
was  manured  with  dissolved  bones,  and  the  crop  was  very  poor. 

'  The  '  drouthy  '  season  was  the  cause  of  the  failure  of  this 

*  park  also.     Gravelly,  not  so  bad  as  Closehead. 

*  Tumips  not  late  sown.     Cannot  exactly  remember  the  time. 

*  A  profitable  crop  of  potatoes  could  not  have  been  taken  off 

*  Wilk  Park  that  season. 

*  We  have  since  thoroughly  limed  Wilk  Park* 

Now,  observe,  here  is  absolute  demonstration  with  respect 
to  the  result  of  the  crop  which  has  been  put  in  under  advan- 
tageous circumstances,  with  5  or  6  cwt.  of  these  dissolved 
bones  for  bringing  them  up,  and  the  result  is,  that  the  crop 
of  tumips  is  so  poor  in  consequence  of  the  '  drouthy'  nature  of 
that  particular  season.  Therefore  we  have  the  second  sub- 
ject in  the  question :  First  of  all  to  deduct  8  acres  of  steep 
ground,  and  then,  in  order  to  make  the  cultivation  of  potatoes 
profitable,  we  have  a  condition  of  matters  in  which  the  tumips 
that  are  put  in  are,  in  consequence  of  the  '  drouth,'  of  very 
littie  value  indeed. 

Lord  Jvstice-Olerk. — Mr  Patton,  I  think  we  may  save  you 
further  trouble.  The  Court  propose  to  grant  a  new  trial  in 
this  case,  but  we  shall  delay  the  case  for  the  purpose  of  ex- 
plaining the  grounds  upon  which  the  new  trial  is  to  be 
granted. 


ADVISING. 

2Sd  March  1865. 

Lord  Justice-  Lord  JiLstice-Clerk. — This  is  an  action  of  damages  for 
Clerk.  wrongous  use  of  interdict,  and  an  issue  has  been  framed  in 
the  usual  terms,  and  has  been  tried  by  a  jury,  resulting  in  a 
verdict  for  the  pursuer  with  jei068  of  damages.  The 
Solicitor-Qeneral,  on  the  part  of  the  defender,  obtained  a  rule 
upon  two  grounds.  The  first  of  these  was,  that  upon  the 
evidence  and  the  law  applicable  to  that  evidence,  the  obtain- 
ing of  the  verdict  was  not  wrongful  in  the  sense  of  the  issue  ; 
and  the  second  ground  was  that  the  damages  which  the  jury 
had  awarded  are  excessive.     We  have  now  heard  the  defen- 
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der  to  rfiew  cause  why  this  verdict  should  not  be  set  aside,  Lord  J^Btica- 
and  we  are  now  to  dispose  of  the  rule.  ^  ' 

The  first  ^und  involves  necessarily  the  consideration  of 
the  form  of  issue,  and  particularly  the  consideration  of  the 
meaning  of  the  word  '  wrongful '  in  that  issue.  I  am  sorry  to 
observe  that  the  presiding  judge  at  the  trial  did  not  construe 
the  issue,  but,  as  I  understand  his  observations  to  the  jury, 
he  left  the  issue  to  be  construed  by  them,  because  he  says- 
according  to  the  note  with  which  he  has  favoured  us  of  his 
direction  to  the  jury — he  told  them  *that  it  does  not  neces- 
'  sarilv  follow,  because  the  Court  in  the  previous  process 

*  recalled  the  interdict,  as  having  been  applied  for  on  insuffi- 

*  cient  grounds,  that  the  defender  is  to  be  made  liable  in 
'  damages ;  but  that  the  whole  circumstances  in  which  the 
'  interdict  was  applied  for  are  to  be  considered  by  the  jury, 

*  in  order  to  their  determining  whether  the  application  for 

*  the  same  was  a  wrongful  proceeding  in  respect  of  which 
'  damages  are  justly  due/  Now,  this  does  not  appear  to 
me  to  contain  any  instruction  to  the  jury  at  all ;  and 
instead  of  telling  them  what  the  issue  meant  by  '  wrongfully 

*  prevented  the  pursuer  from  taking  a  waygoing  black  crop,^ 
he  tells  the  jury  that  they  are  to  consider  upon  the  evidence 
whether  it  was  a  wrongful  proceeding.  It  seems  to  be 
neither  more  nor  less  than  telling  them  that  they  are  to 
make  up  their  own  minds  as  to  what  is  the  meaning  of  the 
issue.  There  was  no  exception  taken  by  the  defender  to 
that  direction  of  the  presiding  judge.  If  there  had  been, 
there  must  certainly  have  been  a  new  trial,  because  the  pre- 
siding judge  was  bound  to  construe  the  issue,  and  it  was  an 
entire  miscarriage  to  leave  it  to  the  jury  to  construe  it  Now, 
it  appears  to  me  that  in  disposing  of  tne  first  question  raised 
on  this  rule,  it  is  indispensable  that  we  should  make  up  our 
minds  as  to  what  is  the  meaning  of  this  issue,  when  it  asks 
the  question — Whether,  by  means  of  an  interdict,  the  defender 
wrongfully  prevented  the  pursuer  from  taking  a  black  crop  ? 
The  contention  of  the  defender  is  that  if  the  application  was 
made  in  good  faith,  on  probable  grounds,  and  on  an  accurate 
statement  of  fact,  the  defender  is  not  liable  in  damages, 
although  the  interdict  has  ultimately  been  recalled  by  the 
Court ;  and  he  added  in  support  of  this  argument,  that  at  all 
events,  in  the  present  case,  it  was  open  to  him  to  establish, 
and  that  he  had  established,  that  in  ultimately  recalling  the 
interdict,  the  Court  were  misled  as  to  the  facts  of  the  case  by 
an  erroneous  report  which  they  had  obtained  from  a  man  of 
skill.  Now,  the  opinion  of  the  Court  is,  that  in  this  case, 
and  in  the  class  of  cases  to  which  it  belongs,  the  judgment 
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Lord  Justice-  recalling  the  interdict  is  conclusive  that  it  was  wrongfblly 
^^^  obtained.  There  may,  no  doubt,  be  cases  in  which  interdicts 
ad  interim  are  properly  applied  for  and  obtained  under  such 
circumstances^  that,  cdthough  upon  an  ultimate  adjudication 
of  the  rights  of  the  parties,  the  interdict  necessarily  falls  to 
be  recalled,  yet  no  claim  of  damages  will  arise  to  the  party 
against  whom  it  has  stood  for  a  certain  time.  There  are 
examples  of  these  cases  in  the  books,  and  many  illustrations 
of  that  proposition  readily  occur  to  any  one.  A  person  who 
has  been  lon^  in  possession,  although  it  may  ultimately  turn 
out  that  his  title  is  imperfect  or  defective,  is  still  entitled  to 
defend  his  possession  against  anybody  who  assails  it ;  and  if 
he  obtain  an  interdict  mr  the  purpose  of  keeping  that  posses- 
sion which  he  has  long  held,  it  would  be  a  very  strong  thing 
indeed  to  say — if  he  acts  in  perfect  good  faith,  and  ms^es  no 
misrepresentation  of  the  fact  in  obtaining  the  interdict — 
that  he  should  be  subjected  in  damages,  because  that  long  con- 
tinued possession  has,  by  means  of  the  interdict,  been  still  fur- 
ther continued  during  the  discussion  of  the  question  of  legal 
right.  In  such  cases  as  that  no  claim  of  damages  will  anse. 
But  the  present  case  belongs  to  a  different  class  of  cases  alto- 

Sfether.  The  pursuer  and  defender  stand  in  the  relation  of 
andlord  and  tenant ;  the  lease  was  about  to  expire,  and  in 
the  last  year  of  the  lease  the  question  arose  as  to  how  far,  to 
what  extent,  upon  what  area  of  the  farm,  the  tenant  was 
entitled  to  reap  a  crop  in  the  last  year.  It  was  admitted 
that  he  was  entitled  to  have  a  white  or  grain  crop  from  one- 
half  of  the  lands  embraced  in  the  lease ;  but  he  maintained 
further,  that  under  the  terms  of  the  contract  of  lease,  he  was 
entitled  to  a  black  crop  from  100  acres,  being  one-sixth  part 
of  the  farm.  The  landlord  disputed  this  right,  and  he 
applied  for  an  interdict  to  prevent  the  tenant  from  growing 
that  crop  upon  the  100  acres  in  question ;  and  that  interdict 
was  granted,  and  was  granted  on  caution.  Now,  the  ques- 
tion between  the  parties  thus  raised  was — Which  of  the  two, 
under  the  contract  between  them,  was  entitled  during  that 

Jear  to  the  possession  and  use  of  that  particular  100  acres  ? 
t  was  Quite  necessary  that  the  possession  ad  interim  should 
be  regulated  in  some  way ;  ana  the  only  two  ways  in  .which 
it  could  be  regulated  Were,  either  that  the  possession  should 
be  with  the  one  or  with  the  other — either  the  tenant  was 
to  be  allowed  to  cultivate  these  100  acres  and  to  take  the 
black  crop  from  them,  or  he  was  to  be  prevented ;  and  an 
interdict,  although  it  is  not  in  Wal  effect  the  same  thing  as 
a  removing,  was  in  practical  enSect  the  same  thing  in  the 
present  case,  because  it  just  transferred  the  use  of  the 
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100  acres  from  the  tenant  to  the  landlord  or  to  the  incom-  LopdJu«tice- 
ing  tenant,   as  coming  in  place  of  the  landlord.     Now,  ^^' 

it  seems  to  me — and  I  beheve  to  all  your  Lordships — 
necessarily  to  follow,  that  the  granting  of  an  interdict  of  that 
kind  is  under  the  condition  tnat  if  the  party  obtaining  the 
interdict  shall  be  found  to  be  wrong  in  the  result,  causa 
cognitay  and  upon  full  consideration  of  the  rights  of  the 
parties,  that  then  he  must  make  good  to  the  opposite  party 
the  value  of  that  of  which  he  has  dispossessed  nim  by  the 
interim  interdict.  It  would  have  been  exactly  the  same 
thing  if  the  possession  had  been  regulated  in  tne  converse 
mode.  Suppose  that  the  tenant  had  obtained  an  interdict 
against  his  landlord  molesting  him  in  the  possession  of  these 
100  acres,  anid  that  an  interim  interdict  was  granted  to  the 
tenant  on  his  application,  and  that  it  had  ultimately  turned 
out  that  he  was  not  entitled  to  retain  possession  of  that  100 
acres  in  the  last  year  of  his  lease,  and  that  they  ought  to 
have  been  in  the  possession  either  of  the  landlord  or  the 
incoming  tenant.  In  such  a  case — as  in  the  present  case — 
the  tenant  would  have  been  bound  to  make  good  to  the 
landlord  or  the  incoming  tenant  the  value  of  that  possession, 
of  which  by  the  interim  interdict  he  had  deprived  him. 
Now,  that  being  the  law  applicable  to  the  case,  it  follows  of 
necessity  that  the  first  ground  upon  which  this  rule  was 
mted  cannot  be  sustained  as  a  gfood  reason  for  a  new  trial, 
'he  jury  ought  to  have  been  directed  that  the  judgment 
which  was  pronounced  by  the  Court,  upon  fiill  consideration 
of  the  rights  of  parties,  recalling  the  interdict  and  repelling 
the  reasons  of  advocation,  fixed  conclusively  in  such  a  case 
as  this,  that  the  interdict  was  wrongful  within  the  meaning 
of  this  issue.  Nor  can  the  Court  pay  any  attention  whatever 
to  the  allegations  made  upon  the  part  of  the  defender,  and 
supported  by  evidence  which  he  lea,  that  the  grounds  upoii 
which  the  Court's  judgment  was  founded  were  inaccurate 
or  insufficient  grounds  in  point  of  fact ;  or,  in  other  words, 
as  the  defender  s  counsel  expressed  it,  that  the  Court  in  pro- 
nouncitig  judgment  were  misled  as  to  the  facts  bj[  an  erroneous 
report  of  a  man  of  skill  The  judgment  recalling  the  inter- 
dict, and  repelling  the  reasons  of  suspension,  is  rea  judicata 
between  these  parties,  and  it  fixes  this,  that  upon  the  con- 
struction of  that  lease  the  tenant  was  entitled  to  take  a  black 
crop  from  that  100  acres.  It  follows  of  necessity  that  the 
interdict  was  wrong  in  law,  and  the  judgment  therefore, 
proceeding  upon  that  footing,  fixes  that  the  interdict  ought 
not  to  have  been  granted ;  that  is  to  say,  that  upon  full 
consideration  it  was  not  an  interdict  that  could  be  held  by 
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LordJ^tice-  the  landlord,  but  must  be  recalled,  because  the  continnance 
of  the  interdict  would  have  been  in  violation  of  the  contract 
between  the  parties. 

But,  my  lords,  the  grounds  which  were  urged  upon  the 
part  of  the  defender  in  support  of  the  first  ground  of  appli- 
cation for  a  new  trial  are  nevertheless  very  important  in 
this  case,  and  with  a  view  to  the  second  question  which  we 
have  to  determine.  It  is  said  that  the  interdict  was  applied 
for  in  ^ood  faith,  on  probable  grounds,  and  upon  a  statement 
of  fact  which  is  not  impugned  as  being  in  any  degree,  or  to 
any  extent,  inaccurate.  Now,  that  is  certainly  trua  The 
defender  imdoubtedly  made  his  application  for  that  interdict 
in  ^ood  faith,  believing  that  the  construction  of  the  lease  was 
witn  him  ;  and  it  is  impossible  to  deny  that  he  made  it  on 

Srobable  grounds,  because  the  question  that  was  raised  and 
etermined  between  these  parties  in  the  previous  process 
was  by  no  means  unattended  with  difficulty ;  and  as  regards 
the  accuracv  of  the  statements  of  &ct  which  he  made — re- 
vertine^  to  these  statements  of  fact  now  as  they  have  been  put 
in  eviaence  before  the  jury,  and  are  here  for  our  consideration 
— I  must  say  that  the  statements  are  made  with  great  care,  pre- 
cision, and  moderation  ;  and  the  £Eicts  of  the  case  as  they  have 
come  out,  both  in  the  previous  case  and  in  the  present  case, 
fully  justified  everyone  of  these  statements  in  point  of  hcL 
The  only  error  of  the  defender,  if  error  there  be,  was  an  error 
in  law, — ^an  error  upon  the  construction  of  the  contract  of 
lease.  He  was  wrong  upon  that ;  it  has  been  finally  adjudged 
that  he  was  wrong  upon  that,  and  consequently  he  must 
make  good  to  the  pursuer  the  loss  which  the  pursuer  has 
sustained  by  being  deprived  of  his  black  crop  from  these  100 
acres  of  land  upon  that  erroneous  construction  of  the  leasa 
But,  my  lords,  wnen  the  wrong  committed  by  the  defender  in  an 
application  for  interdict  is  a  pure  error  in  law,  and  where  he  is 
in  perfect  good  fedth,  and  makes  his  application  upon  probable 
grounds,  it  seems  to  me  necessarily  to  follow,  that  all  the 
remedy  which  the  pursuer  can  ask  or  obtain,  is  that  he  shall 
have  repaired  to  nim  the  actual  loss  which  he  has  sus- 
tained, and  not  one  penny  more.  Now,  no  doubt,  in  a  case 
of  this  kind,  the  actual  loss  which  the  tenant  has  sustained 
by  being  deprived  of  the  use  of  the  land  is  not  capable  of 
being  estimated  with  perfect  accuracy.  If  he  remained  in 
possession  we  should  have  been  able  to  say  what  he  made  of  it. 
But,  on  the  other  hand,  we  are  able  to  see  what  the  incom- 
ing tenant  made.  But  the  latter  mode  of  estimating  the  loss 
of  the  outgoing  tenant  is  not  a  sound  one,  because  the  incom- 
ing tenant  would  cultivate  the  lands  with  a  different  object 
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and 'purpose  altogether  from  that  with  which  the  outgoing  liord  Juatice- 
tenant  would  have  cultivated  them  ;  and  we  have  not  the      ^    • 
benefit  of  ascertaining  precisely  what,  if  he  had  been  left  in 
possession,  the  outgomg  tenant  would  have  made.    But  when 
we  proceed  to  assess  the  damages  in  such  circumstances,  the 
character  of  the  wrong  appears  to  me  to  be  of  the  ^eatest 

Eossible  consequence.  If  diis  interdict  had  been  obtained  in 
ad  faith,  and  upon  an  untrue  statement  of  fact,  I  should 
have  then  said  tnat  the  pursuer  went  to  the  jury  with  this 
great  advantage — ^that  he  would  have  been  entitled  to  say  to 
them — *  I  am  deprived  of  the  possibility  of  shewing  what  the 

*  value  of  this  land  to  me  was  in  the  vear  1859,  by  the  grossly 

*  wrongful  and  oppressive  conduct  of  my  opponent,  and  there- 

*  fore  you  may  presume  everything  against  him,  and  you  will 
'  presume  everything  in  my  favour  in  estimating  the  diunage.' 
But  where,  on  the  other  hand,  all  that  he  can  say  to  the  jury 
is  this — and  this  is  all  that  he  was  entitled  to  say  to  the  jury, 
— *•  My  landlord  has  been  mistaken  as  to  the  terms  of  the 
'  lease.  I  was  entitled  to  have  a  crop  off  these  lands.  He  was 
'  in  perfect  good  faith  no  doubt,  acted  on  a  quite  honest  inter- 
^  pretation  of  the  contract,  made  no  false  or  inaccurate  state- 
'  ments  in  point  of  fact,  but  still  I  am  entitled  to  have  this  loss 
'  of  the  land  repaired.'  But  his  is  a  different  position  indeed 
from  what  I  have  just  expressed,  and  he  is  not  entitled  to 
obtain  one  shilling  more  than  represents  the  actual  loss,  so  far 
as  that  can  now.  possibly  be  ascertained.  Now,  applying 
these  observations  to  the  verdict  as  it  stands,  it  appears 
to  the  Court  that  the  amount  of  damages  awarcied  to 
the  pursuer  was  auite  extravagant.  It  proceeds  upon  the 
notion  that  in  tne  year  1859,  and  in  the  spring  of 
that  year,  the  tenant,  the  pursuer  in  the  present  case, 
fcM'esaw,  with  a  perfect  prescience,  what  was  to  be  the 
most  profitable  crop  that  could  be  taken  from  that  ground 
in  that  particular  year ;  that  he  acted  upon  that  wonderful 
foresight,  and  acted  upon  it  with  the  greatest  good  fortune  ; 
obtaining  the  greatest  possible  amount,  with  the  least  possible 
manure,  off  that  crop  which  turned  out  to  be  the  best  for 
that  particular  year.  Now,  it  is  needless  to  say  that 
that  is  a  perfectly  unreasonable  and  absurd  way  of  estimat- 
ing damage.  The  way  in  which  the  jury,  in  considering 
the  subject,  ought  to  have  approached  the  question,  is  plainly 
this — to  place  themselves  in  the  position  in  which  this  tenant 
stood  in  the  spring  of  1859,  and  to  consider  what  was  at 
that  time  the  most  prudent  course  for  him  to  adopt  in  the 
cropping  of  these  100  acres  in  that  year.  If  he  resolved  to 
take  a  crop  of  potatoes  from  the  whole  of  it,  no  man  can 
doubt  that  he  incurred  a  very  great  risk — ^a  risk  which,  no 
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Lord  Juatdce-  doubt,  in  the  event  turned  out  to  be  a  very  small  one ;  but  it 
^^^^  was  a  very  great  venture  at  the  time,  to  resolve  to  take  a 
crop  of  potatoes  from  the  whole  of  these  100  acres.  It  was 
a  precarious  crop,  and  it  was  not  the  only  crop  he  could 
have  taken  from  the  ground,  for  he  could  have  taken  another 
kind  of  black  crop,  or  he  might  have  limited  the  potatoes 
to  one  portion  of  the  ground,  and  taken  beans  or  peas  m>m  the 
other  portion.  In  short,  the  true  question  for  inquiry  before 
the  jury  in  assessing  the  dam^es  is  this — What  would  he 
probably  have  done  in  the  spring  of  1859,  with  the  know- 
ledge that  he  then  had  ?  Wnat,  as  a  prudent  farmer,  would 
he  then  probably  have  done,  and  what  would  have  been  the 
result  ot  that  if  he  had  done  it  ?  I  need  hardly  say  that 
that  would  have  led  to  a  very  different  assessment  of  the 
damages  from  that  which  we  have  before  us.      It  is  quite 

Elain  that  the  jury  proceeded  in  assessing  the  damages,  as  I 
ave  already  said,  upon  an  estimate  of  what  might  have  been 
made  of  this  ground  according  to  the  best  use  that  could  be 
made  of  it  in  the  year  1 859,  judging,  not  from  the  knowledge 
and  means  of  judgment  that  the  tenant  had  in  the  spring  of 
that  year,  but  from  the  knowledge  and  means  of  judgment 
which  the  parties  have  now,  mer  they  have  seen  what 
the  potato  crop  of  1859  turned  out.  The  Court  are  therefore 
of  opinion  that  this  verdict  must  be  set  aside,  and  a  new 
trial  granted,  upon  the  ground  of  the  damages  being  excessive. 
It  is  perhaps  needless  to  say  further,  that,  according  to  the 
view  which  we  take  of  the  construction  of  the  issue,  a  good  deal 
of  the  evidence  led  at  the  trial  was  entirely  out  of  place,  and 
I  have  no  doubt  counsel  for  the  parties  vnR  see  the  propriety 
of  taking  a  different  course  at  the  second  trial  of  this  cause, 
now  that  the  meaning  of  the  issue,  as  applicable  to  the  case 
to  be  tried  between  the  parties,  has  been  fixed  by  this  judg- 
ment of  the  Court.  I  abstain  from  saying  anything  further 
as  to  the  nature  of  the  evidence,  although  it  is  subject  to 
grave  remark,  because  I  am  quite  sure  what  passed 
m  the  course  of  the  discussion  is  sufficient  to  indicate  the 
views  of  the  Court  This  rule,  therefore,  will  be  made  abso- 
lute for  a  new  trial,  reserving  the  question  of  expenses. 

The  Court  pronounced  the  following  interlocutor : — 

Edi/iiburgh,  23(2  March  1865.— The  Lords  having  heard 
counsel  for  the  parties  upon  the  rule  granted  to  shew  cause 
-why  the  verdict  in  this  case  should  not  be  set  aside,  and  a 
new  trial  granted — Make  the  rule  absolute ;  set  aside  the 
verdict  of  jury  in  this  cause,  and  grant  a  new  trial ;  reserving 
all  questions  of  expenses.  John  Inqlis,  LP.D» 
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SECOND    TRIAL. 

Before  the  Lord  Justice-Clerk  cmd  a  Special  Jury. — 
2\8t,  22(2,  mh,  and  26tk  July  1865. 

The  Second  Trial  of  the  case  took  place  at  the  July 
sittings  of  the  Court,  before  the  Lord  Justiee*Clerk  and  a 
Special  Jury.  The  opening  speeches  of  the  junior  counsel 
and  Uie  eviaence  occupied  three  days ;  and  at  the  close  of 
the  evidence,  the  jury  intimated  their  desire  to  visit  the  land 
in  question,  previous  to  hearing  the  speeches  of  senior 
counsel.  This  desire  of  the  jury  having  been  acceded  to  by 
all  parties,  they  visited  the  land,  accompanied  by  an  agent  on 
eacn  side,  on  Tuesday,  25th  July.  It  is  deemed  unnecessary, 
in  consequence  of  the  fall  report  of  the  opening  speeches  and 
evidence  at  the  first  trial,  to  print  the  speeches  of  junior 
counsel,  and  the  evidence  led  at  the  second  trial.  Anv  new 
matter  brought  out  in  the  evidence  is  sufficiently  explained 
by  the  speeches  of  the  senior  counsel,  and  charge  of  the 
Lord  Justice-Clerk,  which  follow. 


26th  July  1865. 

Lord  Advocate. — Gentlemen  of  the  jury,  I  am  sure  that  Ld..Advocate, 
both  parties  in  this  case  are  very  much  beholden  to  you  for  ^^^  P^^^*®' 
the  very  great  trouble  you  have  taken  in  the  performance  of 
this  inqmry.  It  is  now  my  duty  to  state  to  you,  on  the  part 
of  the  pursuer,  the  grounds  on  which  he  claims  your  veraict, 
and  what  he  thinks  that  verdict  ought  to  be.  It  is  now  six 
years  ago  since  Mr  Miller  left  the  farm  of  Springfield  and 
Oldhamstocks.  He  was  entitled,  six  years  ago,  to  have  taken 
a  waygoing  crop  from  100  acres  of  that  £Etrm.    The  landlord 

Erevented  nim  doing  so  by  an  illegal  interdict ;  he  therefore 
ecame  liable  to  make  up  to  his  tenant  the  loss  which  his 
tenant  had  sustained.  But  from  that  day  to  this,  for  a 
period  of  six  years,  he  has  not  paid,  but  has  contrived  to 
avoid  paying,  his  tenant  one  single  fEurthing.  Gentlemen,  you 
may  well  suppose  that  a  six-shift  in  the  Court  of  Session  is 
not  very  profitable  husbandry.  For  six  years  we  have  been 
engaged,  for  no  fault  of  ours,  in  litigation  with  Mr  Hunter, 
in  order  to  eet  him  to  pay  td  us  tne  loss  which  we  have 
sustained  by  nis  ill^al  interdict.  And  now,  gentlemen,  we 
come  back  to  discuss  questions  that  might  have  been  e&sily 
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Ld. -Advocate,  solvecj.  in  1859,  but  which  I  am  afiraid  you  will  find  some- 
for  Pursuer,   ^yxat  difficult  in  1 866 — ^to  discuss  questions  of  crops,  and 
seasons,  and  returns,  and  the  state  of  the  soil,  and  the 
state  of  culture  of  this  farm,  with  a  great  variety  of  aues> 
tions,  both  abstract  and  theoretical — ^instead  of  t£at  wnich 
has  arisen  solely  and  entirely  from  the  fact  that  in  1859 
Mr  Hunter  illegally  preventea  us  from  taking  our  waygoing 
black  crop  from  these  100  acres.     Gentlemen,  you  have 
had  a  long  investigation,  and  notwithstanding  the  course  of 
litigation  that  this  unfortunate  case  has  assumed,  you  have 
haa  a  most  persistent  defence  set  up  against  our  case.    Half 
of  your  time  has  been  consumed  by  the  defender  in  proving, 
that  although  he  prevented  Mr  Miller  from  taking  the  way- 
going crop,  Mr  Miller  could  have  made  nothing  of  that  way- 
going crop  if  he  had  had  it     And  the  other  half  has  been 
consumea,  down  to  the  termination  of  the  case — down  to 
the  last  ten  minutes— in  the  futile,  but  at    the  same  time 
the  most  persevering  attempt  to  shew  that  everybody  was 
wrong — Mr  Hope,  tne  Court  of  Session,  and  the  House 
of  Lords — and  that  Mr  Hunter  himself  has  been  right 
from  the  first ;  and  that  all  the  judgments  against  him  have 
been  entirely  and  utterly  mistaken.    Qentlemen,  I  shall  dear 
away  the  first  of  these  (Objections ;  having  done  so,  I  do  not 
intend  to  bestow  a  single  word  of  observation  upon  the  latter. 
You  have  had  a  great  deal  said  to  you  upon  tne  part  of  the 
defence  in  regard  to  the  six-shift,  and  evidence  brought  or 
attempted  to  be  brought,  to  shew  that  that  faim  could  not  be* 
farmed  profitably  upon  the  six-shift.    When  I  suggested  that 
it  was  somewhat  too  late  in  the  day  to  enter  upon  that  ques- 
tion, because  the  Court  of  Session  had  determined  that  a 
black  waygoing  crop  was  the  proper  thing  to  take  from  the 
100  acres  in  question,  and  that  Mr  Miller  was  entided  to 
do  it,  it  is  said  that  all  this  evidence  which  you  have  been 
obliged  to  listen  to  has   been  brought  for  the  purpose  of 
shewing  Mr  Hunter's  reasonableness  and  good  faith.  '  Gentle- 
men, I  am  not  asking  any  damages  frt)m  Mr  Hunter  on  the 
ground  that  he  did  not  proceed  m  good  faith.    On  the  con- 
trary, I  admit  that  he  most  conscientiously  believed  himself 
to  be  right  at  the  time,  and  that  he  as  conscientiously  believes 
himself  to  be  right  now ;  and  that  even  after  your  verdict  he 
will  still  conscientiously  continue  to  believe  that  he,  and  he 
alone,  has  been  right  in  the  whole  of  this  case.    It  is  quite 
unnecessary  therefore  to.  have  had  all  this  evidence  to  shew 
Mr  Hunter's  good  fidth.    But  when  we  are  taking  of  Mr 
Hunter's  reasonableness  and  good  faith,  I  think  the  attempt 
that  has  been  made  in  reality,  although  not  avowedly,  to 
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review  the  judgments  of  the  Court  and  the  opinions  of  i^-^<iv«»*«» 
Mr  Hope,  is  perfectly  consistent  with  the  whole  procedure  '®'  P"™"""- 
which  the  landlord  has  adopted  in  this  casa  I  snould  not 
hare  said  a  word  upon  whether  Mr  Hunter  was  reasonable 
or  not ;  I  do  not  ask  damages  because  he  was  unreasonable, 
but  because  he  did  what  was  illegal.  It  is  of  no  use  to  discuss 
whether  the  interdict  is  reasonable  or  unreasonable ;  if  it  is 
wrong  it  cannot  be  reasonable,  and  therefore  the  question 
whether  it  is  reasonable  or  not  is  really  not  before  you,  and 
I  put  nothing  upon  it.  But  since  that  is  the  ground  taken 
on  the  other  side  as  a  mere  stalking-horse,  to  cover  what 
I  have  no  doubt  you  will  find  is  an  attempt  to  suggest  to  you 
that  the  judgments  of  the  Court  after  all  were  wrong,  and  tnat 
Mr  Hunter  was  right ;  since  that  is  the  nature  of  the  defence, 
I  may  just  in  a  word  explain  to  you  what  in  reality  were  the 
proceedings  that  took  place,  and  what  was  Mr  Hunter's  part 
m  them.  Gentlemen,  this  farm  of  Springfield  and  Oldham- 
stocks  was  held  by  Mr  Miller  upon  a  twenty-one  years^  lease 
from  1838 ;  he  therefore  went  out  in  1859,  which  was  the 
last  crop  he  was  entitled  to  take.  He  was  undoubtedly  en- 
titled to  take  a  waygoing  com  crop,  and  he  did  so  from  about 
300  of  the  605  acres.  He  thought  that  he  was  entitled  to 
take  a  waygoing  black  crop  from  the  100  acres  of  which 
we  have  heard  so  much  ;  and  in  January  1859  he  did  what 
any  reasonable  man  would  do — he  went  to  his  landlord  and 
explained  to  him  his  intention.  The  landlord,  not  being 
altogether  satisfied  on  the  matter,  said  that  he  did  not  under- 
stand it.  Mr  Miller  then  said — *  I  hope  you  will  leave  it  to 
'  arbitration ' — which  I  think  is  a  reasonable  proceeding  in 
such  a  case.  That  was  in  January,  in  the  beginning  of  the  year, 
but  arbitration  was  not  to  be  thought  of  by  Mr  Hunter,  and 
accordinglv,  on  the  4th  of  February  1859,  intimation  was 
made  by  tne  landlord's  agents,  that  they  held  Mr  Miller  was 
not  entitled  to  have  more  than  one-half,  or  300  acres  of  way- 
going white  crop,  and  that  the  incoming  tenants  had  right  to 
immediate  access  to  the  fallow  breaks,  and  to  the  houses  and 
grass  at  Whitsunday.  Mr  Miller  was  not  satisfied ;  and  upon 
18th  February  the  landlord's  aj^ents  again  wrote  Mr  Mnler 
to  this  effect : — *  We  have  therefore  been  instructed  to  inti- 
*'  mate  that  unless  you  inform  us  within  eight  days  that  you 
'  will  give  up  the  grass  and  fallow  on  both  f&rms  of  Spnng- 
'  field  and  Oldhamstocks  Mains  at  Whitsunday  next,  and 
'  desist  from  your  proposal  to  take  a  waygoing  crop  of 
'  potatoes  or  beans  from  the  land,  we  shall  be  compelled  to 
'  present  the  necessary  appUcation  to  the  Court  here  for 
*  declarator  and  interdict  against  you'    And  so,  gentlemen. 
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Ld. -Advocate,  the  reasonable  proceeding  commences  with  this,  that  Mr  Miller 
or  Pursuer,  jj^jj^^g  ^he  demand  whicn  has  now  been  found  to  be  his  right, 
that  he  offers  to  refer  it  to  arbitration  if  the  landlord  mids 
any  difficulty,  that  that  is  entirely  rejected,  and  that  intimation 
is  made  on  tne  18th  February,  that  if  Mr  Miller  persists  in  what 
he  was  entitled  to  do,  the  necessary  application  '  for  declarator 
'  and  interdict  will  be  presented  a^nst  you/  His  agent, 
wishing  naturally  to  preyent  a  collision  between  landlora  and 
tenant,  writes  upon  the  26th  February  a  remonstrance, 
a  yery  gentle  and  moderate  remonstrance,  to  the  agents 
for  the  landlord ;  and  after  stating  what  he  conceiyes  to 
be  the  nature  of  the  terms  of  the  lease  on  this  matter, 
he  says — *  If  you  still  adhere,  howeyer,  to  your  yiew  of  the 
'  matter,  Mr  Miller  is  quite  ready  to  haye  the  same  settled 
'  by  reference  to  any  person  of  authority,  for  which  there  is 
'  plenty  of  time,  and  to  whom  also  Mr  Miller  is  willing  to 
*•  refer  the  sum  to  be  paid  him  for  ploughing/  Gentlemen, 
this  reasonable  landlord  would  hear  nothing;  as  to  refer- 
ring a  matter  of  that  kind,  he  would  not  do  it  Accord- 
ingly, the  correspondence  goes  on.  I  think  the  interdict  is 
applied  for  on  the  1 8th  of  March,  but  not  until  Mr  Tod, 
wno  is  agent  for  the  tenant,  again  writes  to  the  landlord's 
agents  on  1 7th  March  thus  : — '  I  haye  hitherto  heard  nothing 
'  of  your  threatened  interdict  against  Mr  Miller,  and  though, 

*  beueying  you  intended  to  present  such  interdict^  I  haye 
'  kept  him  from  doing  anything  that  would  appear  a  needless 
'  fiymg  in  the  landlord's  mce,  I  haye  now  to  intimate  that 
'  Mr  Miller  will  no  longer  delay  sowing  the  land  in  dispute, 
^  the  season  for  sowing  beans  being  nearly  past,  and  potatoes 
'  requiring  to  be  early  sown.  Of  course,  Mr  Miller  reseryes 
^  his  claim  for  damages  for  not  getting  his  seed  sown  in 
'  time/  The  interdict  was  presented  next  day,  and  so  we 
gjet  into  Court  Well,  gentlemen,  you  heard  Mr  Clark,  the 
incoming  tenant,  giye  his  eyidence.  I  say  nothing  upon  the 
other  parts  of  his  eyidence  at  present,  out  certainly  there 
was  one  part  of  it  which  was  a  really  sensible  and  reasonable 
suggestion.  He  said  to  the  landlord — '  Now,  don't  get  into 
'  htigation ;  giye  the  man  his  waygoing  crop ;  make  a 
'  reasonable*  deduction  from  my  rent ;  giye  me  jPoOO  ;  I  will 

*  take  jPSOO.  Nay,'  he  said,  '  I  will  eyen  take  df  300  ;  I  don't 
*•  want  to  haye  any  dispute  about  the  land  I  am  getting/ 
But  the  landlord  would  not  listen  to  that  either.  He  woiud 
haye  found  that  a  yery  profitable  bargain,  as  it  has  turned 
out.  Far  better  haye  giyen  the  ^500  to  Mr  Clark,  and  haye 
giyen  Mr  Miller  his  waygoing  crop,  than  to  haye  had  all  this 
turmoil  six  years  afterwards. 
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So  into  Court  they  eo.  Well,  they  get  a  report.  You  i^-Advoofttc, 
observed  the  anxiety  tnat  the  Solicitor-General  had  to  get  *^™*^«'- 
in  Mr  Hope's  report^  the  object  of  which  I  shall  explain  to 
you  immediately.  But  Mr  Hope  is  referred  to  by  the  Court 
in  regard  to  this  point  about  the  waygoing  crop.  Mr  Hope 
had  no  interest  in  the  matter.  He  is  an  agriculturist  of  the 
highest  reputation.  He  was  a  man  entirely  neutral,  with  the 
additionid  advantage  that  he  was  an  agriculturist  who  knew 
the  whole  district  as  intimately  as  any  man  knows  his  pro- 
fession. And  Mr  Hope  is  referred  to  upon  the  question — 
What  is  the  practice  of  East'  Lothian  ?  Is  this  a  reasonable 
or  an  imreasonable  thing  ?  Mr  Hope  gives  his  opinion.  My 
learned  friend  may  convince  you,  ii  he  can,  that  Mr  Hope's 
opinion  was  an  ignorant  opinion,  a  dishonest  opinion,  or  a 
careless  opinion.  I  say  he  may  convince  you  of  that  if  he 
can,  but  it  will  not  signify  in  the  least  to  the  question  to  be 
discussed.  But  I  rather  think,  looking  to  Mr  Hope's  position, 
you  will  be  inclined  to  be  of  opinion  that  if  Mr  Hope's  views 
are  put  against  Mr  Hunter's,  the  slight  chance  is  that  Mr 
Hope  is  right,  and  Mr  Hunter  wrong.  At  all  events,  Mr 
Hope  reported  right  against  Mr  Hunter.  But  he  was  not 
content,  as  any  reasonable  man  would  have  been.  A  reason- 
able man  would  have  said — '  I  think  I  was  right  about  tbis, 
'  but  Mr  Hope,  a  man  of  such  authority,  says  I  am  wrong ; 
*'  I  shall  now  do  what  is  reasonable.**  iBut  Mr  Hunter  does 
not  do  that ;  he  takes  the  judgment  of  the  Court.  He  is 
not  content  with  that ;  it  is  against  him.  He  carries  his 
tenant  to  the  House  of  Lords  upon  this  miserable  question  of 
how  much  could  be  made  out  of  100  acres  ;  and  it  is  not 
until  the  House  of  Lords  affirm  the  judgment  of  the  Court  of 
Session,  and  he  can  fight  no  more  legitimately,  that  at  last  we 
come  to  have  the  only  question  that  should  ever  have  been 
raised,  viz.,  how  much  Mr  Miller  might  reasonably  be  ex- 
pected to  make  off  these  100  acres,  mirly  tried  and  deter- 
mined. 

Gentlemen,  something  has  been  said  to  you  about  this  not 
being  a  fiEurm  suitable  for  the  8ix<-shift.  I  have  not  asked  a 
singk  question  upon  that  subject,  nor  have  you  any  evi- 
dence on  it  whatever,  except  from  one  side.  If  I  had  cnosen 
to  ^o  into  that  question,  I  could  have  brought  plenty  of 
evidence  to  bear  upon  it,  but  I  did  not,  for  this  reason — it  is 
a  question  you  cannot  consider  ;  it  is  settled.  But,  in  order 
to  shew  you  how  reasonable  Mr  Hunter  is,  and  how  resolute 
he  is  that  nothing  shall  be  decided  in  this  case,  I  have  to  ask 
your  attention  to  the  opinion  of  his  Lordship,  when  deciding 
the  interdict  case,  from  which  you  will  be  able  to  judge  how 
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Ld -Advocate,  reasonable  a  litirant  the  defender  in  this  action  is.    His 
or  Pursuer.  LQ^jg^jp  fg  speaking  not  of  Mr  Hope's  report  at  all,  but  of 

the  terms  of  tne  lease  alone,  and  he  says  this : — 

'  It  is  plainly  contemplated  by  the  cropping  clause  that  the 
tenant  shall  have  both  green  and  black  crops  on  the  farm  ;  and 
he  is  expressly  prohibited  from  having  two  black  crops  between 
grass  and  grass.  But  how  could  he  have  two  black  crops  be- 
tween grass  and  grass,  except  in  a  six-shifl  rotation  ?  The  thing 
would  have  been  impossible  ;  there  would  have  been  no  room  for 
them.  This  prohibition,  therefore,  is  applicable  only  to  a  six- 
shift  rotation ;  but  in  reference  to  such  a  rotation,  the  prohibition 
is  extremely  important,  because  nothing  could  be  more  scourging 
than  to  have  two  black  crops  in  a  six-shift  rotation,  and  no  in- 
tervening green  or  grass  crop.  This  provision,  then,  is  valuable 
only  in  a  six-shifl  rotation ;  in  that  rotation  it  is  indispensably 
necessary,  and  therefore  T  conclude  that  the  course  which  was 
mainly  in  contemplation  of  the  parties  when  they  were  adjusting 
the  terms  of  this  lease  was  a  six-shifl  rotation.' 

Therefore  it  does  not  depend  on  Mr  Hope's,  or  upon  any 
opinion,  but  on  the  terms  of  the  lease  as  thus  expounded, 
that  the  six-shift  rotation  was  in  the  contemplation  of 
the  parties  when  that  lease  was  entered  into.  Therefore, 
gentlemen,  it  is  idle,  it  is  vain,  it  is  worse !  A  litigation  for 
six  years  is  bad  enough,  but  I  don't  think  that  there  was 
anything  in  the  conduct  of  the  landlord  so  open  to  observation 
as  the  pertinacity  with  which  he  has  enaeavoured  in  diis 
trial  to  re-open  all  the  questions  that  were  settled,  to  get  you 
to  enter  upon  this  matter — ^whether  the  farm  was  adapted  for 
the  six-shift  rotation — when  he  knows  that  it  has  been 
settled  by  the  judgment  of  the  Court,  not  merely  that  Mr 
Miller  was  entitled  to  take  a  waygoing  crop,  but  that  the 
lease  under  which  the  lands  were  held  was  a  lease  which 
contemplated  for  this  very  farm  the  six-shift. 

Now,  gentlemen,  I  have  made  these  observations  for  the 

I)urpose  of  putting  aside — ^for  I  shall  not  say  another  syl- 
able  on  the  subject — of  putting  aside  what  you  have  had  a 
great  deal  too  much  of,  viz.,  criticisms  upon  the  judgments 
and  Mr  Hope's  report  in  the  former  case.  You  will  be  told 
by  his  Lordship  that  they  have  nothing  earthly  to  do  with 
the  question  that  we  are  trying.     They  can  only  satisfy  or 

Satify  the  defender  by  throwing  imputations  upon  Mr 
iller's  husbandry.  He  has  been  foiled  in  the  courts  of 
law;  but  though  confuted,  he  can  argue  still;  and  he  en- 
deavours to  prove  therefore  here,  that  Mr  Miller  in  trpng  to 
change  the  shift  was  acting  contrary  to  the  rules  of  good 
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husbandry — ^not  for  any  purpose  that  that  can  serve  in  the  Ld.  -Advocate, 
question  of  what  these  acres  ought  to  have  produced,  but  '<*'^*"™*«'- 
solely  that  the  landlord  must  have  been  right  m)m  the  first, 
and  that  the  Coiurt  and  all  the  rest  were  wrong. 

Gentlemen,  the  last  observation  I  make  upon  that  is  this : 
You  saw  Mr  Hope  in  the  witness-box ;  you  heard  him  say 
that  if  he  had  been  in  Mr  Miller's  place,  he  would  have  done 
exactly  the  thing  Mr  Miller  proposed  to  do.  When  a  man 
like  Mr  Hope  gives  such  a  statement  as  that,  I  think  you 
may  dismiss  that  part  of  the  subject  with  every  confidence. 

And  now  that  I  nave  made  these  observations  upon  matters 
that  do  not  belong  to  the  case ;  after  this  preface,  let  me  just  ask 
vou  to  look  at  the  issue,  to  see  what  the  question  is  that  you 
have  to  try.  The  question  is — '  Whether  the  defender,  by 
'  means  of  an  interdict  obtained  by  him  against  the  pursuer, 
^  on  or  about  31st  March  1859,  wrongmlly  prevented  the 
'  pursuer  from  taking  a  waygoing  black  crop  &om  one-sixth 
'  part,  consisting  of  100  acres  or  thereby,  of  the  farm  and 
*  lands  of  Springfield  and  Oldhamstocks,  belonging  to  the 
'  defender,  and  of  which  the  pursuer  was  tenant,  or  from  any 
'  part  thereof? '  Now,  gentlemen,  the  interdict  was  obtained 
about  31st  March;  but  I  have  shewn  you  that  the  operations 
of  Mr  Miller  were  stopped  about  the  beginning  of  February. 
This  interdict  was  long  threatened  before  it  was  obtained. 
It  was  obtained  on  the  31st  March,  but  unquestionably  the 
threat  of  it  was  suspended  over  the  tenant's  head  from  the 
time  when  any  operations  to  the  waygoing  crop  ought  to  have 
been  begun.  Tne  tenant  did  not  leave  the  landlord  in  the 
dark,  but  told  him  what  he  was  going  to  do.  Now,  the 
question  is — Whether  the  interdict  prevented  the  pursuer 
from  taking  a  waygoing  crop  ?  About  that  part  of  it  there 
can  be  no  doubt) — that  the  interdict  prevented  him  taking  a 
waygoing  crop.  It  is  quite  certain;  tnere  is  no  dispute  about 
it.  The  interdict  was  not  recalled  till  long  after  the  wavgoing 
crop  should  have  been  reaped.  That  it  was  wrongful  has 
been  found  by  the  Court  Upon  that  part  of  the  issue  there 
can  be  no  hesitation.  But  the  question  is — How  much  is 
the  loss,  injury,  and  damage  for  dioing  so  ?  That  is  the  only 
question.  The  reasonableness  of  the  landlord,  or  his  good 
&dth,  have  nothing  whatever  to  do  with  it,  in  the  way  in 
which  this  question  is  presented  to  you  just  now.  If  I  were 
asking  you  for  damages  for  the  reckless  use  of  interdict 
— I  mean  the  use  of  interdict  without  any  reasonable 
ground  whatever — asking  damages  on  that  score,  I  say 
that  I  might  have  been  more  plausible,  at  all  events, 
from  the  course  adopted  on  the  other  side.     But  I  am 
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Ld.-Advocate,  not  asking  you  to  give  one  penny  on  that  ffround.  That 
for  Pursuer,  ^.j^^  landlord's  conduct  has  been  unreasonaDle  in  the  last 
degree,  I  think  *you  will  be  of  opinion,  but  I  do  not  ask 
a  rarthin^  on  that  account.  Mr  Miller  wants  nothing  but 
the  fair  honest  return  which  he  would  have  made  if  he 
had  been  allowed  to  exercise  his  judgment  The  defender 
must  pay,  however  honest,  however  reasonable  he  was,  and  he 
does  not  dispute  it ;  and  therefore,  gentlemen,  all  observations 
going  to  that  matter  are  entirely  beside  the  only  question  I 
am  ffoing  to  speak  to,  which  is  this : — What  amount  of  return 
would  the  land  in  question,  if  put  under  black  crop  for  the 
season  of  1859,  probably  and  reasonably  have  yielded  to  the 
tenant  ?  And  that  is  the  only  question  we  have  to  consider. 
Now,  ^ntlemen,  there  are  one  or  two  observations  that  I 
think  it  is  necessary  to  make,  of  a  general  natura  I  must 
go  a  little  into  detail.  I  do  not  expect  to  instruct  you  in 
agricultural  matters,  for  I  do  not  understand  them  myself. 
Whether  my  intelligence  on  that  subject  is  superior  or 
inferior  to  tKat  of  my  friend  on  the  other  side  I  do  not  know, 
but  I  have  no  doubt  that  many  of  our  agricultural  opinions 
appear  to  you  to  be  somewhat  absurd. 

I  am  not  going  to  speak  to  you  of  agricultural  opinions, 
but  I  am  going  to  bring  before  you  the  evidence,  as  clearly 
as  I  can,  whicn  bears  on  the  matter  in  question,  for  you 
must  give  a  verdict  for  the  pursuer.  The  question  is — ^How 
much  that  verdict  must  be !  Now,  I  say  there  are  one  or  two 
general  observations  that  I  wish  to  make  to  you. 

let.  This,  no  doubt,  was  a  stock  farm.  It  was  a  farm 
which  was  managed  on  that  principle,  and  consequently  the 
cropping  had  reterence  to  the  fEict  that  it  was  substantially  a 
stock  farm.  But  then,  gentlemen,  the  last  year  of  a  stock 
farm  stands  manifestly  in  an  exceptional  position.  The  stock 
was  sold  ofi^  the  tenant  had  no  longer  occasion,  as  far  as  his 
interests  were  concerned,  to  crop  these  100  acres  in  question 
with  a  view  to  the  management  of  his  stock.  He  was  in  a 
position  to  take  his  waygoing  crop  solely  with  the  view  to  the 
return  which  that  woma  give  him.  Tiiere  seemed  to  be  an 
opinion  on  the  other  side  that  this  was  a  most  heinous 
onence  for  a  waygoing  tenant;  and  that  for  a  waygoing 
tenant,  consistently  with  the  terms  of  his  lease,  to  make  the 
most  that  he  could  out  of  the  land  was  a  thing  not  to  be 
thought  of.  Gentlemen,  you  know  better  than  that,  you 
know  well  enough  that  when  a  tenant  is  in  the  position  in 
which  Mr  Miller  was,  he  looks  to  his  waygoing  crop  to 
reimburse  him  for  the  money  which  has  been  put  into  the 
land,  and  which  he  could  not  take  out  during  the  currency 
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of  the  lease,  but  which  in  the  last  year  he  can  take.    There-  W-Advocate, 
fore  he  was  beyond  all  doubt  entitled,  and  the  Court  have  so  ^'^' 

found,  to  put  that  land  under  black  crop  in  the  way  most 
advantageous  for  himself  The  Court  have  found  so,  and 
you  will  assume  it.  It  is  a  matter  of  common  sense,  and  you 
will  say  that  the  tenant  has  right  to  do  so. 

It  seems  also  to  be  thought  that  there  was  something  very 
absurd  in  the  tenant  getting  out  of  100  acres  of  land  as 
much,  or  more,  or  double,  the  whole  year's  rent  of  the  fsurm, 
This  was  a  fieurm  consisting  of  600  odd  acres.  The  land  we 
were  considering  was  100  acres*  My  learned  friends  are 
startled  and  surprised  that  the  return  from  the  crop  to  be 
taken  from  these  100  acres  should  be  more  than  the  man's 
rent  Gentlemen,  this  happens  eveiy  day.  Farming,  year 
by  year,  is  a  very  speculative  employment  One  year  would 
give  a  farmer  nothing,  next  year  would  give  him  a  large 
return.  Sometimes  four-fifths  of  his  land  won't  pay,  but 
the  other  fifth  pays  him  a  large  return — pays  the  whole  rent, 
and  idl  that  is  profit  besides.  Farming  could  not  go  on  if 
that  were  not  the  case.  If  you  did  not  make  a  large  profit 
out  of  one-fifth  of  the  farm  one  year,  how  could  you  make  up 
for  the  loss  on  other  seasons  ?  Therefore,  gentlemen,  it  is 
the  merest  prudery  to  imagine  that  the  actual  return  from 
any  given  part  must  bear  any  proportion  whatever  to  the 

feneral  rent  which  a  tenant  pays  for  twenty-one  years, 
'hat  is  utterly  preposterous,  mt  that  idea  was  pressed 
upon  you  to  this  extent,  that  you  were  to  take  the  rental  per 
acre  of  a  particular  piece  of  ground,  and  then  say  whetner 
the  proportional  value  of  the  crop  raised  did  not  come  near 
the  lee-simple  value  of  the  land.  It  was  put  in  this  way : — 
Here  is  lana  let  at  20s.  an  acre,  which,  at  thirty  years^  purchase 
is  «£^30,  and  you  are  really  pretending  that  would  yield  you 
^^20  ;  why,  it  is  very  nearly  the  fee-simple  value  of  the  land. 
There  is  nothing  very  startling  in  that.  I  think  Mr  Hope 
told  you  that  from  some  land  rented  at  7s.  an  acre  he  got 
potatoes  to  the  value  of  some  ^1 5  or  .£^20  an  acra  Gentlemen, 
that  is  thirty  years'  purchase,  and  a  half  mora  And  you  had 
Mr  Herriot,  wno  told  you  that  out  of  1  ^  acres  which  was  rented 
at  12s.  an  acre,  he  made,  in  one  year,  profit  to  the  extent  of 
£72  an  acre,  which  is  about  twice  me  fee-simple  value  of 
the  land.  To  any  of  you  that  are  accustomed  to  farming, 
there  is  nothing  remarkable  in  that ;  it  is  too  trifling  and 
fiitila  A  person's  rent  is  not  calculated  in  that  way ;  when 
the  rent  is  settled  at  the  beginning  of  each  lease,  it  has 
nothing  whatever  to  do  with  the  possible  return  from  any 
indivioual  portion  of  the  farm.    It  is  alone  calculated  upon 
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i^ -Advocate,  the  vicissitudes  of  the  twenty-one  years,  that  one  season  may 
for  Pursuer.  ^^^  ^^  another.  And  those  of  you  who  know  anything 
of  East  Lothian  fanning  in  regard  to  potatoes  will  know  that, 
especially  in  1851  and  in  1852,  and  the  other  years  aft^ 
1848,  when  disease  was  so  bad,  enormous  amounts  of  money 
were  made  from  very  limited  portions  of  the  land  in  East 
Lothian ;  simply  from  the  high  price  of  potatoes,  and  the 
goodness  of  the  crops  in  that  district,  do  that  when  you 
come  to  consider  wnat  these  100  acres  would  have  given, 
you  must  not  estimate  it  according  to  the  man's  rent  The 
question  is  what  he  might  have  made  in  these  circumstances ; 
and  I  have  already  said  that  the  tenant  was  in  an  advantage- 
ous position  to  make  the  most  of  ,the  black  crop,  because  it 
was  the  last  year  of  his  lease.  Now,  gentlemen,  as  to  the 
real  amount,  that  is  a  matter  which  I  thi^  your  common  sense 
will  suggest  that  you  must  consider  it  with  a  veiy  considerable 
leaning  to  the  tenant.  It  is  not  his  fault  that  the  experience 
did  not  come  in  place  of  the  theory.  If  the  landlord  had 
done  what  he  was  bound  to  have  done,  and  allowed  him  to 
take  his  waygoing  crop,  we  should  never  have  had  this  in- 
vestigation at  all.  I  think  you  will  hardly  take  it  from  the 
haxxas  of  the  landlord,  who  has  kept  his  tenant  illegally  out 
of  possession  of  that  land,  to  say  tnat  at  this  distance  of  time 
his  tenant  would  have  made  nothing  of  the  land  if  he  had 
got  it  and  cropped  it.  And  I  say,  although  I  do  not  ask  you 
to  take  extravagantly  theoretical  opinions  into  view,  that  in 
estimating  the  reasonable  loss  to  the  tenant  he  is  entitled  to 
have  the  balance  of  probabili^  of  the  case  in  his  &vour, 
wherever  the  scales  are  equal.  He  is  entitled  to  the  presump- 
tion that  he  would  have  got,  if  not  the  highest,  at  least 
towards  the  highest  market  price  for  his  crop  ;  because  the 
landlord  cannot  shew  that  he  would  not,  and  the  landlord 
has  prevented  him  from  doing  it.  You  will  assume  also,  as 
no  mortal  man  can  tell,  that  ne  would  have  made  what  you 
may  be  disposed  to  consider  a  reasonable  profit.  No  doubt 
crops  might  have  £%iled  altogether ;  he  might  have  made 
notning ;  he  might  have  made  a  loss.  But,  gentlemen,  when 
the  landlord  prevents  the  tenant  from  cropping  his  farm,  it 
is  not  to  be  presumed  that  he  would  have  done  any  of  these 
things.  And  it  is  somewhat  too  late  in  the  day,  when  the 
lonmord  is  asked  to  pay,  to  say,  upon  purely  speculative 

f  rounds,  that  the  probability  is  the  tenant  would  have  had  a 
ad  season  and  a  bad  crop,  and  therefore  that,  ^  as  that 
'  attempt  was  entirely  wild,  and  as  you  probably  would  have 
'  made  a  loss,  I  will  not  pay  you  a  £Etrthing.'  Glentlemen,  that 
is  not  the  diing  upon  which  this  inquiry  is  made.     On  the 
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contrary,  you  must  enter  into  it,  as  your  own  good  sense  will  w. -Advocate, 
suggest,  upon  the  footing  that  the  tenant  is  preyented  ;  the  ^' 

presumption  is  that  it  was  valuable,  and  it  is  for  you  to  say 
what  the  value  was.  Now,  gentlemen,  we  have  had  consider- 
able evidence  ;  it  has  been  gone  into  very  minutely  ;  you  have 
seen  the  ground  yourselves,  and  your  survey  of  it,  of  course, 
has  brought  the  matter  a  great  deal  more  vividl]r  to  your 
minds,  and  will  save  me  the  necessity  of  a  description  of  its 
nature,  for  you  have  seen  it,  and  I  have  not.  The  ground  in 
dispute  consists  of  four  fields — Closehead  Park,  whi<Si  consists 
of  16  acres,  Backhill,  which  consists  of  26  acres,  Wilk  Park, 
which  consists  of  20  acres,  and  Hempy  Shot,  which  consists 
of  42  acres.  And  the  question  you  have  to  determine 
is  this :— Supposing  these  four  fields  nad  been  put  under  black 
crop  in  1859,  what  is  the  probable  and  reasonable  return 
which  the  tenant  would  have  received.  Without  saving  that 
you  are  bound  to  give  the  tenant  the  very  utmost  that  could 
possibly  have  been  made,  although  I  shall  have  something 
to  say  upon  the  point — I  say  you  will  consider  that  question 
with  a  leaning  in  the  tenant^s  favour — I  mean  because  he 
was  right,  and  the  landlord  was  wrong ;  and  the  landlord 
has  deprived  him  of  the  opportunities  of  doing  what  he  was 
entitlea  to  do.  Gentlemen,  these  four  fields  were  of  different 
values,  but  you  have  it  in  evidence  that  they  were  good,  and 
about  the  average  of  this  farm.  Closehead,  I  think  Mr  Clark 
valued  at  20s.  an  acre,  Wilk  Park  at  the  same,  Backhill  at  25s., 
and  Hempy  Shot  at  42s. ;  Hempy  Shot  was  beyond  the  aver- 
age of  the  fium.  Therefore  Backhill  was  about  the  average, 
and  Closehead  and  Wilk  Park  were  somewhat  below  it.  Of 
Hempy  Shot  there  were  4  acres  in  potatoes  in  the  previous 
year,  therefore  thev.must  be  discounted,  because  they  were 
entirely  under  blacK  crop,  and  we  could  not  therefore  include 
them.  We  cannot  include  these  4  acres  in  that  which  we 
were  entitled  to  cultivate.  There  are  4  or  5  other  acres  of 
Hempy  Shot  that  are  admitted  to  be  incapable  of  beneficial 
cultivation.  Mr  Dickson,  in  his  evidence  as  to  Hempy  Shot, 
says  that  4  acres  are  not  arable,  and  4  were  under  potatoes, 
and  therefore  that  deducts  8  acres  from  the  42  or  nearly  43 
acres,  and  leaves  34  or  35  acres  which  are  capable  of  being 
cultivated  to  profit.  As  to  Closehead,  I  thiuK  Uiere  is  no 
doubt.  As  to  Wilk  Park,  there  are  about  2  or  3  acres  in 
whins.  It  consists  of  20*57  acres,  and  therefore,  if  you  take 
off  3,  it  will  leave  1 7  which  are  arabla  It  is  said  that  some 
of  the  rest  of  it  is  not  capable  of  being  cultivated  to  profit. 
The  evidence  is  very  incomplete  about  that ;  you  saw  it 
yesterday,  and  therefore  you  will  be  able  to  judge.    There- 
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IaI. -Advocate,  fore^  the  result  of  the  whole  matter  is,  that  of  these  106 

for  Puwuer.     ^^.^^   ^j^^y^   j   ^y^^y^  j^  ^^    ^^^^    ^^   g^^^   qq  ^  gg  ^^^^ 

unquestionably  capable  of  bein^  cultivated.    The  question 
is — What  might  they  possibly  yield  ?    Mr  Hope  says — and, 

fentlemen,  we  had  the  advantage  of  Mr  Hope's  opinion  when 
e  was  not  a  party  in  this  case,  or  called  at  all — ^he  gave 
his  opinion,  not  upon  this  matter,  but  he  rave  a  general 
opinion  originally;  therefore  he  substantially  comes  in  a 
cnaracter  somewhat  different  from  an  ordinary  witness  of 
skill.  But  a  far  more  important  matter  than  that  is  Mr 
Hope's  unquestionable  evidence  as  an  £^culturist,  and  his 
complete  knowledge  of  the  district  of  which  he  was  speaking. 
Gentlemen,  we  have  not  brought  evidence,  as  upon  tne  other 
side,  from  all  parts  of  the  country.  There  is  hardly  a  wit- 
ness who  has  given  evidence  for  the  pursuer  who  did  not 
know  the  farm  m  the  year  1 859.  Mr  Hope  and  Mr  Howden 
were  the  only  two  witnesses  who  say  that  they  did  not  know 
the  farm  in  1859 — ^that  is  to  say,  nad  not  visite<l  it  But 
Mr  Hope  had  knowledge  enough  of  the  whole  of  that  county 
to  give  an  opinion  upon  any  subject  of  that  kind  with  a 
weight  which  no  other  man  could.  With  respect  to  Mr 
Dickson^s  evidence  upon  this  matter  of  East  Lothian  farming, 
I  am  perfectly  confident  you  will  be  of  opinion  that  in  having 
Mr  Hope's  views  on  this  matter,  you  had  the  views  of  the 
man  who,  of  all  men  in  Scotland,  was  best  Qualified  to  judge. 
And  if  Mr  Hunter  originally,  instead  of  all  this  laborious 
machinery,  which  does  little  credit  to  our  judicial  establish- 
ments, had  simply  referred  the  matter  to  Mr  Hope,  he  would 
not  have  had  so  far  to  go,  and  he  would  have  been  a  richer 
man  at  this  day,  I  thine.  Now,  you  may  be  asked  to  con- 
sider that  Mr  Hope  was  entirely  one-sided,  in  his  opinion — 
that  he  is  a  very  ignorant  man,  a  stupid  man,  a  dishonest  man, 
or  a  careless  man.  I  don't  think  you  will  come  to  any  of 
these  conclusions.  J  think  that  if  you  find  Mr  Hunter,  the 
defender,  cannot  maintain  his  case  except  by  suggestions 
or  criticisms,  either  upon  Mr  Hope's  knowledge,  honesty, 
or  carefulness,  you  will  form  the  conclusion  that  probably  Mr 
Hunter  has  nothing  better  to  say  for  himself.  Now,  here 
we  have  Mr  Hope  himself.  Mr  Hope,  in  the  first  place,  gives 
ou  an  estimate  of  what  the  &rm  would  have  product  if  it 
been  all  put  under  potatoes.  No  doubt  potatoes  are 
an  exhaustins;  crop.  But,  on  the  other  hand,  this  was  a 
stock  farm  ;  the  land  had  not  been  cropped  under  potatoes. 
Agriculturists  tell  us — of  course,  I  know  nothing  ot  it  per- 
sonally— that  when  land  has  not  been  under  potatoes,  for  a 
first  crop  it  is  more  likely  to  produce  a  good  crop  than 


you 
had 
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when  it  is  part  of  the  rotation.    Now,  this  is  part  of  Mr  l^ -Advocate, 

Hope's  evioence  on  this  matter.      He  says  he  first  takes    *"   ^iwuer- 

BacKhill  Park  26  acres,  Wilk  Park  20  acres,  and  33  acres 

of  Hempy  Shot,  and  reckons  that  these  contain  81  acres, 

and  that  the  produce  which  they  would  give  would  be  7  tons 

or  35  bolls  of  potatoes  per  acra    He  ds^ifies  these  potatoes 

into  large  and  small    He  says  27  bolls  of  large  potatoes 

at  16s.  aboil,  ....        ^21  12    0 

8  bolls  of  small  potatoes  at  8s.  a  boll,  -  3    4    0 

^24  16     0 


Making  the  total  produce  from  the  81  acres  d^24 :  16s.  per 
acre,  or  in  whole,  jiP2008 :  16s.  He  then  gives  an  estimate 
for  Closehead  Park  as  follows: — 16  acres  would  give,  he 
calculates,  25  bolls.  He  has  reckoned  35  for  the  rest,  but 
he  says  25  for  Closehead  Park,  which  is  of  inferior  soil. 
These  25  bolls  per  acre  he  values  in  this  way : — 

18  bolls  of  large  potatoes  at  16s.  a  boll,    -        ^14    8    0 
7  bolls  small  at  8s.  -  -  -  2  16    0 


Per  acre,  -        ^17    4    0 

Which  for  16  acres  makes  ^275  :4s.  The  total  amount 
therefore  of  the  yield  without  deduction  of  expenses  is  <£'2284. 
Then,  in  order  to  raise  the  crop,  he  of  course  must  estimate 
the  labour ;  and,  gentlemen,  I  shall  ask  you  to  take  down  in 
detail,  if  you  will  kindly  do  it,  the  items  of  the  seed,  labour, 
and  produce.  Although  the  differences  between  Mr  Hope 
and  the  other  witnesses  on  our  side,  and  those  adduced  tor 
the  defender,  are  very  immaterial  in  particular  details,  they 
do  mount  up  to  a  considerable  sum,  and  you  will  judge— I 
am  unable  to  assist  you— whether  Mr  Hope's  allowance  for 
labour  and  seed  be  reasonable  or  not  He  reckons  seed,  2^ 
bolls  at  16s.,  £2.  Then  he  has  horse  labour,  exclusive  of 
the  first  ploughing : — Grubbing,  a  pair  at  the  rate  of  4  acres 
per  day,  2s.  6d. ;  double  harrowing  6  acres.  Is.  8d. ;  opening 
and  shutting  drills,  2  acres,  5s« ;  harrowing  and  rolhng  10 
acres,  6d. ;  drill  harrowing  twice,  one  horse,  2  acres,  2s.  6d. ; 
setting  up  once,  4  acres.  Is.  3d.  The  calculation  I  under- 
stand to  be  made  on  the  footing  of  how  much  could 
be  done  in  the  course  of  one  day,  and  the  sums  which 
I  have  given  you  are  the  sums  per  acre,  the  whole  being 
13s«  5d.  for  tne  horse  labour.  Then  the  hand  labour : 
— ^Preparing  and  sowing  manure.  Is. ;  cutting  seed.  Is.  8d ; 
planting,  Is.  6d. ;  gathering  weeds,  Is. ;  hoeing  twice,  6s.  6d. 

2n 
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Ld.-Advooate,  — ^that  ftU  oomes  to  lis.  8d.  Then  lifting  and  pitting, 
forPunuer.  gOg, ;  sorting  and  putting  into  bags,  14s.— JPl  :  14s.  Then 
carting  to  Innerwick  Station,  3  miles,  and  a  pair  of  horses 
three  journeys  per  day  of  5  tons,  at  the  rate  of  10s.  per  day 
or  2s.  per  ton.  That,  gentlemen,  is  important,  as  some  of  the 
defender's  witnesses  go  to  an  extravagant  extent  on  that 
subject  The  whole  seed  and  labour  is  jE^5  :  13 : 1  per  acre 
for  the  81  acres,  and  Mr  Hope  calculates  that  for  the  Close- 
head  Park  of  1 6  acres  £5  would  be  the  amount.  The  whole 
being  therefore  for  the  81  acres  £4t57:  13s.,  and  for  the  16 
acres  ^80,  making  seed  and  labour  for  the  whole  jf  537  :  13s. 
Now,  gentlemen,  it  is  important  that  you  should  address 
your  minds  to  these  items  in  detail,  because  you  will  see  in 
the  result  how  material  it  is,  and  you  will  judge  as  to  whether 
that  is  a  fair  estimate  or  not.  You  have  had  the  evidence 
of  persons  perfectly  competent  to  judge,  that  that  is  a  fair 
estimate.  And,  gentlemen,  if  you  are  satisfied  of  the  honesty 
and  intelligence  of  the  witnesses  who  say  so,  it  ^s  not 
of  the  slightest  consequence  that  other  witnesses  equally 
intelligent  and  honest  are  of  a  different  opinion,  because 
the  landlord  has  prevented  the  tenant  doing  the  thing 
which  would  have  put  the  matter  beyond  all  doubt  But, 
gentlemen,  there  are  those  of  you  who  can  judge  of  this  matter, 
and  this  1  entirely  leave  to  your  judgment. 

Now,  the  next  question  is  the  manure,  and  no  doubt  it  is 
a  very  important  question.  I  shall  assume  that  Mr  Hope's 
judgment,  and  that  of  the  eight  or  ten  witnesses  who  concur 
with  him,  is  to  be  relied  on  m  this  matter.  What  he  allows 
for  manure  is,  for  Closehead  Park  and  12  acres  of  Wilk  Park, 
which  had  been  manured  in  the  autumn  of  1858,  1^  cwt.  of 
Peruvian  guano  at  13s. — 19s.  6d.,  and  1^  cwt  of  ^ssolved 
bones  at  7s. — 10s.  Therefore  the  whole  amount  that  he 
allows  for  Closehead  and  Wilk  Parks  is  30s.  an  acre.  In 
regard  to  the  remainder,  which  had  no  farm-yard  manure, 
he  allows  4  cwt  of  guano,  £2  :  12s.,  and  4  cwt.  of  dissolved 
bones  at  7s. — ^I :  8s.,  which  is  £4^  per  acre,  and  on  the  69 
acres  is  j&276.  The  result  therefore  of  these  two  together  is 
Uiis,  that  the  manure  according  to  Mr  Hope's  opinion  would 
give  J&318,  being  the  total  amount  of  manure,  and  that  added 
to  ^537  gives  you  as  the  total  of  the  expenses  of  rearing  thd 
crop  J&855  :  13s.,  bringing  out  the  total  profit  upon  these  97 
a<are8of^l428:7& 

Now,  gentlemen,  that  is  Mr  Hope's  estimate.  It  is  in 
vain  to  say  that  it  is  extravagant,  because  you  can  find  no 
higher  authority  upon  the  point  than  Mr  Hope ;  and  he  told 
you  distinctly  that  if  it  had  been  his  own  case  that  is  what 
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he  would  have  done.  As  to  the  details,  certainly  no  one  can  Ld. -Advocate, 
know  them  better  than  Mr  Hope.  Whether  the  manure  '<>'-iN""«'- 
which  he  allows  for  these  acres  would  or  would  not  produce 
the  crop,  ma^  be  a  question  of  speculation,  on  which  I  shall 
have  something  to  say  before  I  conclude.  Still,  if  you  find 
a  body  of  testimony  n*om  most  experienced  and  skilful  men, 
who  say  and  belieye  that  the  thing  could  be  done,  and  Mr 
Hunter  has  prevented  the  tenant  from  doing  it,  it  is  in  vain, 
though  he  brought  a  thousand  men  to  say  that  he  would 
have  failed,  to  explain  to  you  that  the  persons  who  have 
spoken  to  that  matter  are  not  <]^ualified  to  speak. 

Meantime,  however,  £}  428  is  what  Mr  Hope  says  would 
have  been  produced  on  these  acres,  when  profitably  rarmed  in 
the  way  which  he  expected.  And  in  that  opinion  he  is  con- 
curred in  by  a  great  variety  of  witnesses.  \  ou  have  first  Mr 
Smith,  who  concurs  in  the  report — ^in  fact  they  made  it  a  joint 
report  Now,  Mr  Smith  is  the  factor  on  the  Whittinghame 
estate,  a  large  and  valuable  estate  ih  that  county ;  and  he 
has  been  in  the  habit  of  visiting  this  farm  of  Oldhamstocks 
twice  a  year.  And  Mr  Smith  must  be  perfectly  well  aware 
of  the  nature  of  the  husbandry  in  that  portion  of  East 
Lothian ;  and  he  concurs  substantially  with  Mr  Hope  in 
everything.  I  do  not  go  over  his  valuation  nor  any  of  the 
others,  fhave  given  you  Mr  Hope's  details  in  order  that 
you  may  make  them  the  basis.  Mr  Smith  says  .£^1428  is  the 
result  of  his  valuation.  Mr  Howden,  who  is  a  farmer  at 
Winton  Mains,  makes  the  amount  i£^1321.  Mr  Howden  had 
not  been  upon  the  farm  in  1859,  and  is  the  only  other  witness 
who  had  not  Mr  Purvis  was  well  acquainted  with  the  farm, 
and  he  gives  a  valuation  of  ^^2000.  I  may  say,  gentlemen, 
that  the  difference  between  these  valuations  mainly  consists 
in  the  amount  of  produce  which  the  different  witnesses  expect, 
and  the  prices  which  they  expect  to  get  Mr  Hope  is  rather 
lower  than  some  of  the  witnesses  in  that  matter.  He  allows 
16s.  a  boll,  and  I  think  85  bolls  per  acre,  as  the  result  for  the 
81  acres,  and  only  25  bolls  an  acre  for  the  16.  Mr  Purvis, 
however,  puts  his  valuation  at  i?2000.  He  has  an  adjoining 
farm,  and  I  think  he  said  he  was  well  acquainted  with  the 
fieurm  of  Oldhamstocks.  Mr  Herriot  values  the  produce  of 
the  ground  at  «f  3104,  and  the  reason  Mr  Herriot  values  it  so 
high  is  quite  plain.  He  had  been  a  very  successful  experi- 
menter with  artificial  manure,  and  he  has  allowed  for  this 
ground  the  result  on  his  own  farm — on  land  not  superior,  but 
rather  inferior.  He  went  to  the  farm  for  the  purpose  of 
making  an  offer  for  it,  and  therefore  he  must  have  known  it 
accurately,  and  he  gives  the  result.    Mr  Hall  was  in  the  same 
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ixi. -Advocate,  position.  If  I  do  not  mistake,  Mr  Hall  did  make  an  offer 
or  uwner.  j-^^,  ^j^^  farm,  which  was  acceptcil,  but,  like  Mr  Miller,  he  and 
the  landlord  could  not  agree  upon  some  part  of  it,  and  con- 
sequently it  came  to  an  end.  His  valuation  is  jE^i  611 : 1 3 :  10. 
Then  we  have  Mr  Law,  who  also  viewed  the  farm  in  1859; 
his  valuation  is  .f  1457.  Then  you  have  in  addition  the 
evidence  of  Keppy,  who  was  farm  manager  to  Mr  Miller, 
and  who  of  course  was  well  acquainted  with  the  farm  itself. 
Now,  geiftlemen,  as  I  have  already  said,  it  is  in  vain  to 
represent  these  valuations  as  being  pure  imaginations  or 
speculations  with  figures.  These  are  opinions  delivered  upon 
oath  to  you  by  persons  as  well  qualified  to  Judge  as  any  that 
could  have  been  brought.  Every  one  of  them,  with  the 
exception  of  Mr  Howden,  had  been  over  the  farm  in  1859, 
and  they  concur  in  these  valuations  with  Mr  Hopa  Yoa 
have  Mr  Smith,  who  lived  in  the  immediate  vicinity  of  that 
farm  and  knew  it  perfectly  well,  and  he  said  as  Mr  Hooe 
did,  that  he  would  nave  done  exactly  the  same  thing  if  ne 
had  been  in  Mr  Miller's  placa  Then  you  have  Mr  Purvis,  a 
neighbouring  farmer,  and  Mr  Herriot,  who  went  over  the 
&rm  to  offer  for  it.  Mr  Hall,  who  not  only  did  so,  but,  as  we 
saw,  made  an  offer  which  was  accepted.  You  have  Mr  Law, 
who  also  examined  the  farm  at  the  time;  and  they  all 
concur  in  giving  these  sums.  Gentlemen,  of  course  at  this 
distance  of  time,  the  experiment  not  having  been  tried, 
it  is  beyond  mortal  ken  to  say  what  might  or  might  not 
have  been  produced ;  but  they  give  their  estimates  as  the 
reasonable  result  according  to  tneir  experience.  You  will 
judge  whether  it  is  necessary  for  you  to  go  further,  because 
it  signifies  nothing,  whatever  other  people  think  the  yield 
would  have  been,  as  I  have  been  depnved  of  land  to  which  I 
was  entitled,  and  you  are  not  entitled  to  say  that  it  would  not 
have  produced  that  which  most  experienced  and  skilful  men 
think  it  would  have  produced.  Therefore  I  do  not  think 
that  in  this  case  you  will  take  the  plan  of  striking  averages 
between  speculative  opinions.  That  is  not  the  way  in  which 
the  tenant  is  entitled  to  have  his  interest  estimated.  If  the 
two  parties  were  equal  and  stood  in  the  same  position,  and 
one  of  them  had  not  been  deprived  of  evidence  by  an  illegal 
act,  that  would  have  been  another  thing.  But  it  is  not  my 
fault,  but  Mr  Hunter's,  that  we  are  here  in  a  speculative 
inquiry ;  and  therefore  he  is  not  entitled  to  saj — '  I  will  bring 
'  witness  for  witness  against  yours  to  say  that  in  all  probability 
*  you  could  not  have  raised  these  crops.'  I  say — '  It  is  you  that 
^  nave  prevented  me  from  taking  the  crops,  and  therefore  if  I 
'  shew  ny  the  evidence  of  men  dcilled  in  such  matters,  that  I 
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*  had  a  reasonable  chance  of  receiving  such  returns  from  these  W- Advocate, 

*  acres,  it  is  of  no  moment  that  other  people  say  I  could       P«"«w. 
'  not  grow  the  crop ;  you  must  pay  that  which,  on  reasonable 

*  probability,  I  would  have  received/  Therefore,  I  say,  that 
having  these  opinions  from  persons  of  skill — ^you  have  heard 
the  grounds  on  which  they  are  founded — I  think  they  will 
be  a  very  safe  guide  for  you.  But  I  am  not  going  to  leave 
the  case  there,  although  I  say  it  is  not  a  reasonable  way  to 
judge  of  this  matter,  simply  to  take  one  estimate  a^nst 
another  and  strike  a  medmm ;  I  think  we  are  entitled,  as  I 
have  abeady  said,  to  have  the  balance  of  probabilities  in  our 
&vour. 

I  shall  present  the  case  in  one  or  two  other  aspects.  Now,  it 
has  been  suggested  that  it  is  impossible  to  raise  these  crops 
'  with  artificisu  manure.  I  shall  consider  that  by-and-bye.  I 
think  you  will  find  in  the  end  that  that  question  does  not 
present  so  large  and  important  an  appearance  in  the  real 
result  as  it  has  done  in  the  evidence.  But,  while  we  brought 
you  evidence  from  Mr  Hope  and  the  other  witnesses  on  tnis 
side,  that  instead  of  risking  the  whole  of  these  100  acres  in 
a  potato  crop,  which  is  certainly  a  speculative  crop  to  a  certain 
extent,  but  which  might  have  paid  very  largely  and  been 
highly  remunerative  ;  although  these  chances  are  all  within 
possibility,  I  gave  you  evidence  as  to  the  probable  result  in 
the  event  of  tne  lands  being  cropped  in  this  way — 50  acres 
in  potatoes  and  47  acres  in  tares  and  beans — tares  alone,  and 
tares  and  beans  mixed.  And  I  give  you  the  estimates :  Mr 
Hope  believed  the  result  of  47  acres  of  tares  and  50  acres  of 
potatoes  would  be  ^1161,  and  Mr  Smith  concurs  with  him. 
^r  Howden  estimates  the  50  acres  of  potatoes  and  47  acres 
of  tares  at  .^1283,  Mr  Purvis  at  .£^1550,  and  Mr  Herriot  at 
^2328.  Oentlemen,  that  would  not  have  been  so  valuable  a 
return  as  the  potatoes  alone,  but  it  might  have  had  the 
advantage  of  being  a  fairer  w%y  of  cropping  the  land,  and  it 
would,  as  far  as  the  tares  were  concerned,  not  have  required 
anything  but  artificial  manure.  If  tares  and  beans  had  been 
mixed  together — (I  need  not  go  over  the  figures,  but  they 
would  have  been  somewhat  short  of  the  result  of  tares  alone) 
— Mr  Hope's  estimate  on  that  footing  is  «P1120,  and  Mr 
Herriot's£2131. 

If,  again,  beans  alone  had  been  grown,  according  to  the 
estimate  of  47  acres,  Mr  Smith  believes  the  return  would  be 
^1009,  and  Mr  Herriot  places  the  return  at  ^1980.  And 
those  therefore  are  the  views  which  the  witnesses  for 
the  pursuer  have  taken.  Of  course,  the  estimate  in  regard 
to  the  potatoes  depends  to  a  considerable  extent  upon  the 
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i^.- Advocate,  retum  given  by  the  potatoes ;  and  With  that  view,  perhaps 
for  Pareuer.  y^^  woulci  take  a  few  figures  on  that  subject  as  to  the  actual 
crop.  Mr  Miller  told  you  that  on  CromweUhall,  in  that  venr 
year  1 859,  he  got  33  bolls  per  acre  of  red  potatoes.  Mr  Smitn 
says  that  in  the  same  year  he  raised  32  bolls  per  acre,  and  he 
sold  them  at  j&20  per  acre.  Now,  you  are  keeping  in  mind 
that  the  estimates  of  Mr  Hone  and  Mr  Smith,  and  the  other 
witnesses,  are  substantially  allowing  not  £20  an  acre,  but 
<f  1 7 : 1  Os.  an  acre  as  the  produce.  Mr  Smith,  from  inferior  land, 
got  «f  20  an  acre.  Mr  Howden  in  1859  got  .^1 5  an  acre  for  his 
potatoes ;  he  got  ii'20  an  acre  in  1860,  1861,  and  1862. 
Mr  Purvis  in  1856  got  jE*30  an  acre ;  in  1857  from  ^25  to 
^^27  an  acre ;  and  in  1858  he  got  ^18 :  10s.  an  acre,  and  that 
in  the  immediate  neighbourhood  of  this  farm.  Therefore, 
the  average  of  these  years  is  £26  an  acre,  sold  on  the  ground, 
the  purchaser  having  the  expense,  of  course,  of  lifting.  Now, 
Mr  Herriot  in  1859,  upon  land  worth  12s.  an  acre,  and  with 
artificial  manure  alone,  got  ^30  per  acre  of  net  profit. 
Mr  Hall  sold  his  potatoes  for  J?  17  an  acre.    Mr  Law  in  1859 

fot  20s.  a  boll,  and  we  are  only  estimating  them,  as  you 
now,  at  16s.  Keppy  in  1859  speaks  to  33  boUs  an  acre 
being  raised  from  (Jromwellhall,  as  Mr  Miller  had  said  ;  but 
he  said  that  in  the  year  before,  on  the  Sandyfordsyke — 
another  field  on  the  same  farm — they  actually  had  45  bolls 

Ser  acre.  Into  the  Cromwellhall  ground  no  manure  was  put. 
Fow  we  have  some  evidence  upon  the  part  of  the  defence  on 
that  matter.  Mr  Rennie  said  that  he  sold  his  potatoes  at 
j6^20  an  acre  in  the  ground ;  and  Mr  Binnie  said  that  he  got 
<f  22 : 1  Os.  Now,  gentlemen,  these  are  all  actual  transactions. 
We  have  laid  the  price  at  16s.  a  boll  for  the  better  potatoes, 
and  8s.  a  boll  for  the  small,  and  that  produces  a  probable 
retum  per  acre  of  ^17: 10s.  which  we  think  is  a  perfectly 
reasonaole  estimate.  So  that  the  whole  matter  leally  comes 
to  this : — Would  it  be  possible  by  artificial  manure  to  raise 
that  crop  from  these  100  acres !  If  it  is,  there  is  no  ques- 
tion whatever  that  the  estimates  are  perfectly  moderate 
indeed.  If  it  is  not,  something  of  course  must  be  added  to 
the  artificial  manure  in  order  to  brin^  out  the  result  And 
now,  having  stated  to  you  what  the  evidence  for  the  pursuer 
is  on  this  matter,  I  go  on  to  take  a  glance  at  the  aefence. 
Now,  the  first  defence  is  that  the  tenant  would  have  made 
nothing  of  cropping  that  land.  You  are  asked  to  believe  at 
this  time  of  day,  after  all  this  delay,  that  if  Mr  Hunter  had 
allowed  Mr  Miller  to  take  his  waygoing  crop,  he  would  not 
have  made  anything  of  it,  and  had  mucn  better  leave  it  alone. 
Gentlemen,  I  just  discard  that  at  once,  and  I  don't  think  it 
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will  weigh  one  feather's  weight  with  you.  The  result  of  it  is  Ld.-Advocate, 
on  the  fece  of  it  preposterous.  That  a  man  may  make  a  loss  ^^^  i*»J«««r- 
on  his  farm  is  certainly  quite  possible  ;  but  when  it  is  said  in 
this  case,  that  is  another  question.  There  is  a  good  deal  in 
some  of  the  evidence  for  the  defence  that  bears  upon  the  real 
question ;  but  as  to  coming  to  the  preposterous  conclusion  that, 
take  what  crop  you  like,  the  man  was  sure  to  make  a  loss,  I 
am  not  goin^  to  say  one  word  to  you  about  it  It  carries 
absurdity  on  its  face,  and  it  is  contradicted  by  the  defender's 
own  witnesses.  I  am  going  to  deal  with  the  evidence  of  two 
men  whose  testimony  Is  unquestionably  entitled  to  respect, 
although  I  think  it  is  plain  enough  that  they  have  starved 
and  pared  it  down  to  the  lowest  possible  estimate — I  mean 
Mr  I)ickson  and  Mr  Binnie.  You  will  perhaps  be  able  to 
say,  from  the  evidence  of  these  two  gentlemen,  wherein  there 
is  reason,  if  there  be  reason,  to  question  the  evidence  of 
Mr  Hope.  Now,  Mr  Dickson's  evidence  as  he  gave  it  was 
this : — -He  was  of  opinion  that  artificial  manure  would  not 
have  been  successful  in  raising  a  crop  of  potatoes  on  any  part 
of  these  lands ;  but  he  said  that  the  28  acres  of  Closehead 
and  Wilk  Park,  which  had  been  manured  in  the  October 
preceding,  would,  with  the  addition  of  artificial  manure,  pro- 
bably have  produced  a  remunerative  crop  ;  that  he  originally 
estimated  at  £9  :  7s.,  and  that  was  correct.  The  next  day  he 
made  a  deduction  from  it  for  the  price  of  artificial  manure  ; 
but  he  did  not  observe  that  he  had  already  included  it  in  the 
former  estimate.  He  said  that  supposing  farm-yard  manure 
had  been  used  upon  the  whole,  the  profit  would  have  been 
£2 :  7  ;  2  Exclusive  of  Closehead  and  Wilk  Park — I  mean 
without  making  any  allowance  for  the  manure  put  upon  them  ; 
but  then  he  said  that  would  give  a  profit  of  £9 :  7s.  an  acre 
for  them.  Then  he  said  next  day — '  I  nave  not  made  allowance 
'  for  the  artificial  manure,  and  therefore  I  deduct  <£^1  :  ]  8s.  for 
*•  artificial  manure,  which  brings  down  my  estimate  to  «P7, 
'  10s.  lOd.'  Now,  gentlemen,  I  shall  give  you  the  calculation 
in  that  light.  Meantime,  take  it  upon  the  statement  of  Mr 
Dickson.  If  it  were  £7 ;  10 :  10,  the  amount  would  stand  in 
this  way : — 28  acres  would  give  a  profit  of  £21 1:3:4.  Then 
as  to  the  remaining  69  acres,  Mr  Dickson  was  asked  Vhat  he 
would  have  done  with  them,  and  what  he  would  have  ex- 
pected the  produce  to  be.  Well,  gentlemen,  he  gave  you  a 
very  rough  estimate ;  he  certainly  was  not  inclined  to  stretch 
the  point  at  all  in  favour  of  the  tenant — quite  the  reverse 
But  still  he  admitted  that  £4:  an  acre  might  probably  have 
been  produced  by  the  69  acres.  Now,  that  would  give  upon 
69  acres  ^276,  on  the  assumption  that  69  acres  would  have 


552 

Ld.  -Advocate,  produced  a  crop.  Now,  that  makes  a  total  of  ^487 : 3 :  4 ;  or, 
for  Pureuer.  ^  jjj.  DJcksoD  expressed  it,  he  would  have  expected  the  profit 
to  be,  in  round  numbers,  j^500.  Now,  gentlemen,  that,  I 
apprehend,  I  may  fairly  assume,  is  the  very  lowest  that  any 
man  could  have  made.  But,  as  I  said,  you  must  correct  m 
Dickson's  estimate  upon  these  28  acres,  becaase  the  amount 
which  Mr  Dickson  allowed  for  manure  was  £S :  18 : 4  in  all, 
artificial  and  farm-yard  ;  but  that  <;^8 : 1 8  :  4  included 
<£]  :  18s.  for  artificial  manure,  and  if  you  deduct  that  from 
the  je8  :  18  :  4,  it  will  leave  ^7  as  the  cost  of  the  ferm^rard 
manure,  which  he  admitted,  in  regard  to  Closehead  and  Wilk 
Park,  must  be  added  to  the  profit,  because  they  had  been 
manured  the  season  before.  And  as  the  profit  which  he 
brought  out  on  the  remainder,  that  no  farm-yard  manure 
had  been  applied  at  all,  was  .£^2  :  7 :  2  an  acre,  we  must  add 
the  £7  to  tnat  sum,  which  brings  out  dP9 :  7  :  2  as  the  real 
profit  upon  Closehead  and  Wilk  Park,  according  to  Mr 
Dickson's  own  estimate.  The  result  would  be  this,  that  the 
28  acres  at  <£^9 :  7s.  would  be  J&263 :  4s.,  and  the  69  acres  at 
^4,  <f  276.  So  that,  upon  Mr  Dickson's  own  data,  the  amount 
of  profit  would  be  ^539 ;  4s.  Now,  that  is  upon  Mr  Dickson's 
evidence ;  but,  gentlemen,  in  this  inquiry,  1  shall  ask  you 
that,  to  all  the  results — ^for  I  am  going  to  give  you  one  or  two 
other  different  views  of  it,  and  I  shall  then  state  to  you  the 
most  moderate — but  to  all  the  results  you  will  be  kind  enough 
to  add  interest  upon  the  sum  which  you  find  was  lost  by  the 
tenant  in  1859  to  the  present  time;  because  it  is  necessary 
that  the  amount  of  interest  should  be  found  in  your  verdict, 
and  if  you  therefore  add  the  interest  of  jE'539,  as  in  1859, 
calculated  from  1st  January  1860,  which  I  think  is  the  fair 
period  to  calculate  from,  it  would  rive  you,  upon  the  lowest 
estimate,  .£^687  as  the  amount  which  the  tenant  is  entitled  to. 
Now,  that  is  their  estimate;  they  cannot  come  lower  than 
that.  They  may  make  an  observation  on  that  as  to  the 
amount  of  acres;  you  can  rectify  that  yourselves.  I  have 
taken  it  at  97  acres.  I  take  the  interest  at  5  per  cent  from 
the  1st  of  January  for  this  reason,  that  one-half  of  the  crop 
might  have  been  sold  before  the  new  year,  and  the  other 
half  after  it,  so  that  interest  at  5  per  cent  on  ^539  is  J^148, 
which  would  give  a  sum  total  of  «£^687,  supposing  you  adopt 
the  views  of  the  defender^  witnesses.  These  are  my  calcula- 
tions, but  you,  of  course,  can  check  them  for  yourselves. 

Now,  let  there  be  no  mistake  about  my  view  of  Mr  Dickson's 
evidence ;  I  could  not  understand  when  he  came  back  to  say 
that  there  should  be  a  deduction.  The  thing  comes  out  per- 
fectly clear,  because  the  sum  allowed  for  manure,  is  ^8 :  18s. 
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on  these  28  acres,  and  he  admits  that  no  farm-yard  manmre  lji-Advoc«t«, 
was  needed,  because  they  had  been  manured  before,  and  '"'^"■"«'- 
therefore  he  must  deduct  from  the  ^8  : 1 8s.  £*Ij  which  is 
the  amount  of  the  fiurm-yard  manure,  and  if  that  be  added  to 
the  profit  which  he  allowed,  supposing  no  manure  used,  it 
makes  the  sum  .£^9:7: 2,  whicn  was  the  thing  he  originally 
said.  Now,  gentlemen,  that  is  corroborated  by  Mr  Binnie. 
You  cannot  go  wrong  if  you  assume  that  Mr  Dickson's  is  the 
worst  view  for  the  tens^nt  which  he  could  adopt ;  but  then 
that  assumes  that  Mr  Dickson  is  not  only  rignt  in  holding 
that  artificial  manure  would  not  have  raised  the  potato  crop, 
but  that  he  is  also  right  as  to  the  produce  of  the  potatoes  and 
.  the  price.  Now,  I  shall  assume  for  this  purpose  that  Mr 
Dickson  is  right  about  the  artificial  manure  ;  but  then  I  say 
I  am  entitled  to  assume  our  own  produce  and  our  own  prices, 
as  we  had  them  from  Mr  Hope  and  Mr  Smith.  Now,  I  ask 
you  for  a  moment  to  attend  to  what  the  result  would  be  on 
that  footing.  We  take  the  estimate  according  to  Mr  Dickson's 
view  of  what  should  or  would  have  been  raised  on  these  acres, 
anH  that  they  would  have  required  no  fsurm  manure.  I  take 
it  thus : — In  the  first  place,  itake  28  acres  of  the  two  fields 
Closehead  and  Wilk  Park,  but  in  order  to  take  the  estimate 
of  the  produce  and  prices  of  Mr  Hope  and  Mr  Smith,  I 
must  separate  the  two  fields  ;  therefore  I  take  1 2  acres  of 
Wilk  Park  which  were  manured.  Mr  Dickson  admits  that 
they  would  have  produced  a  potato  crop,  and  a  paying  crop. 
Mr  Hope  tells  you  that  the  amount  of  profit  which  would  be 
yielded  by  the  potato  crop  would  be  ^17 :  13s. ;  therefore  I 
take  these  12  acres  on  Mr  Dickson's  assumption  that  feurm- 
yard  manure  had  been  applied,  which  it  was — and  I  take 
Mr  Hope's  and  Mr  Smith  s  prices,  and  the  other  gentlemen 
who  concurred  with  them,  ana  I  think  I  am  entitlea  to  do  so ; 
that  will  give  for  Wilk  Park  £2\\  :  16s.  From  the  16  acres 
of  Closehead,  on  the  same  assumption,  Mr  Hope  and  Mr 
Smith  and  the  other  witnesses,  as  I  have  already  told  you, 
place  that,  at  the  lowest  figure,  at  £\^  per  acre,  which  gives 
£160 :  you  have  therefore  one  part.  Then,  gentlemen,  you 
will  recollect  that  one  of  the  de&nder's  witnesses — I  think  it 
was  Mr  Hume— told  you  that  there  were  10  acres  of  Back- 
hill  Park  that  were  particularly  adapted  for  beans.  Therefore 
you  may  assume  that  10  acres  of  beans  were  grown  as  part  of 
the  crop.  10  acres  of  beans  would  give  £4s  an  acre,  and  that 
would  give  you  .£^40  for  these  10  acres.  Then  you  have  59 
acres  of  tares  at  *<£^4,  which  was  Mr  Dickson's  allowance,  and 
which  would  be  ^236.  Now,  if  you  add  these  figures  to- 
gcther— i!^21 1  :  16s.  for  Wilk  Park,  ^1 60 : 1 6s.  for  Closehead, 
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JLd -Advocate,  iQ  acres  of  BackhiU  in  beans  £4^0,  and  ^236  for  the  rest  of 

calculated  in  the  same  way  on  tne.  jE^647  is  .^175,  which  will 
give  you  a  total  of  .^824.  Now,  gentlemen,  I  have  been 
taking  it  in  that  estimate,  that  £4s  an  acre  is  what  a  crop  of 
tares  would  probably  have  gelded.  Mr  Dickson  says  so, 
but  if  you  were  to  add  the  estimate  which  Mr  Hope,  Mr  Smith, 
Mr  Herriot,  and  the  others  ^ve  of  the  produce  of  tares,  you 
will  then  have  to  make  a  considerable  addition  to  the  last  item. 
Mr  Dickson  admits  that  tares  could  be  erown,  but  he  says 
at  only  £^  an  acre  of  profit.  I  think  Mr  Binnie  said  tttat 
they  could  be  grown  and  be  a  profitable  crop.  But  if  we  take 
Mr  Hope  and  Air  Smith  s  valuation  of  the  value  of  tares,  it 
stands  thus : — That  instead  of  £4i  an  acre,  £7  :  6s.  would  have 
been  the  profit.  They  gave  the  gross  profit  at  j6^12  :  5s. ;  they 
allow  <£^3  an  acre  for  se^  and  labour,  and  ^1 :  19s.  for  manure. 
It  is  admitted  that  tares  can  be  grown  with  artificial  manure. 
Now,  the  result  of  that  would  be,  that  instead  of  ^236  for 
the  59  acres  of  tares,  you  would  have  «£^430,  and  that,  added 
to  the  other  sums  which  I  gave  you  last,  would  bring  out, 
instead  of  J^687,  a  sum  of  i?850  ;  and  the  interest  on  that 
would  be  J&233,  making  in  round  numbers  ^1080.    Now, 

fentlemen,  you  will  observe  that  in  all  these  calculations 
have  assumed  that  artificial  manure  would  not  have  raised 
a  potato  crop  ;  and  I  have  shewn  you  by  these  results  that, 
assuming  that  artificial  manure  could  not  have  been  sufficient 
to  raise  a  potato  crop,  still  on  Mr  Dickson's  ovm  shew- 
ing, and  admitting  everything  that  he  says,  the  amount 
would  be  •^687  ;  that  in  the  second  place,  if  you  admit  the 
general  view  of  Mr  Dickson,  but  take  the  prices,  which  I 
think  we  are  fairly  entitled  to  do,  at  the  rate  given  by  Mr 
Hope  and  Mr  Smith,  the  result  would  not  be  J&687,  but 
would  be  i£^829 — I  mean  the  prices  of  the  potatoes,  leaving 
the  tares  at  Mr  Dickson's  own  prices.  Then,  third,  if  he 
had  taken  both  potatoes  and  tares  at  Mr  Hope's  and  Mr 
Smith's  prices,  but  assuming,  with  Mr  Dickson,  that  arti- 
ficial manure  would  not  do,  it  still  brings  out  a  result  of 
^1084: 15s.  Thus  you  see  that  this  question  of  artificial 
manure  is  really  immaterial,  or  rather  that  it  does  not  make 
a  very  great  alteration  upon  the  result,  as  the  defender  seems 
to  thinL  However,  that  a  crop  of  tares  and  beans  could  be 
raised  by  artificial  manure  has  oeen  proved  by  every  one  of 
our  witnesses  who  have  been  examined. 

Now,  I  shall  ^ve  you  what  I  think  is  the  fidr  and  legitimate 
r^ult  of  all  this.  I  am  not  disposed  to  admit,  with  Mr 
Dickson,  that  no  man  would  try  to  raise  a  potato  crop  with 
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artificial  manura    Nobody  in  his  senses  could  say  so,  be-  ^'^^'^^^^ 
cause  the  thing  has  been  done  ;  and  done  not  after  grass,  but       p^«««- 
done  under  the  most  disadvantageous  circumstances  possible. 
Mr  Herriot  told  you  that  in  the  worst  land  he  ever  Jmew  he 

fot  72  bolls  by  the  use  of  artificial  manure  ;  and  he  said,  if 
don^t  mistake,  that  in  the  year  1859,  not  after  grass,  but 
after  white  crop,  he  got  30  bolls  an  acre  with  the  use  of  arti- 
ficial manure,  and  nothing  else.  Gentlemen,  you  had  other 
evidence  to  the  same  effect.  You  had  the  evidence  of  Mr 
Hope.  No  doubt  he  says  that  he  generally  used  it  after 
^prass.  And  you  have  the  evidence  of  Mr  Smith,  who  used 
It  this  year.  He  has  not  reaped  his  crop  yet,  but  he  said  it 
looked  remarkably  well ;  therefore  he  has  given,  by  his  de- 
cided practice  of  it,  additional  weight  to  his  evidence.  Well, 
Mr  Howden  has  used  it  this  year  after  white  crop.  Mr 
Purvis,  if  I  don't  mistake,  told  you  this — that  after  white 
crop  he  manured  one  of  his  fielas  half  with  farm  manure, 
and  half  with  artificial  manure ;  he  put  farm  manure  upon  the 
weakest  part  of  the  land,  and  the  artificial  manure  upon  the 
strongest  part  of  the  land.  The  result  was  that  the  artificial 
part  of  it  yielded  just  as  good  a  crop  as  the  other.  Then 
Mr  Herriot  uses  it  every  year.  Mr  Hall  says  that  he  has 
used  it,  and  got  35  bolls  an  acre  with  it  alone  ;  and  Eeppy 
told  you  that  at  Townhead  he  had  used  it  after  white  crop, 
and  had  got  a  very  fair  average  crop  firom  it.  Therefore, 
gentlemen,  it  is  utterly  vain  to  say — and  to  bring  land- 
doctors  and  philosophers  to  say — that  it  cannot  be  done. 
It  can  be  done,  and  you  have  the  evidence  of  Mr  Hope  that 
it  would  have  been  a  desirable  thing  for  Mr  Miller  to  do.  It 
is  quite  true  that  artificial  manures  have  only  lately  come 
into  fi&shion,  but  I  suppose  there  is  no  doubt  of  the  fact  that 
where  a  man  cannot  get  farm-yard  manure,  except  at  an 
altogether  extravagant  price,  artificial  manure  is  a  substitute 
that  can  be  used  with  great  success.  I  don't  say  it  is  as  good 
as  farm-yard  manure,  and  the  estimates  are  not  made  upon 
that  footing.  They  are  made  upon  the  footing  that  the  promice 
per  acre  would  be  less  than  if  farm- yard  manure  were  used 
But  there  is  this  to  observe,  that  where  potatoes  are  ^wn 
in  the  course  of  the  ordinary  rotation,  the  manure  put  m  for 
potatoes  is  to  last  for  the  wnole  rotation.  Artificial  manure 
runs  itself  out  of  course,  and  in  the  ordinary  rotation  of 
cropping  its  strength  is  exhausted  by  the  first  crop  thereafter. 
When  Mr  Dickson  puts  in  35  cart-loads  of  manure  for  pota- 
toes, he  says — '  I  don'*t  expect  the  potatoes  to  be  remune- 
'  rative,  but  then  that  year's  manure  is  calculated  to  raise 
*  the  two  wliite  crops  and  the  hay  crop  which  succeed  \  and 
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•       « 

lid. -Advocate,  he  might  have  dunged  it  with  one-fourth  part  of  that  manure. 

fw  Pursuer,   -g^^  ^j^^  important  thing  is  this : — ^A  farmer,  in  putting  in  a 
potato  crop  with  that  manure,  manures  for  the  subsequent 
years  as  well  as  for  the  one  crop  ;  but  a  waygoing  tenant  is 
not  bound  to  do  that,  and  Mr  Miller  was  quite  entitled^  if 
he  chose,  to  raise  his  crop  with  artificial  manure,  and  he  was 
under  no  obligation  to  prevent  him.    But  here  just  let  us  dis- 
pose, once  for  all,  of  one  of  those  numberless  little  points  with 
which  the  defence  is  studded.    The  defender  has  been  so  long 
a  litigant  that  he  seems  to  revel  in  its  extent,  and  he  is  in- 
genious enough.     He  says — '  Where  did  you  get  the  dung 
*  that  you  put  upon  Closehead  anjl  Wilk  Park  V  He  did  not 
ask  the  pursuer  that ;  but  he  says — *  You  must  have  been 
'  starving  the  rest  of  the  land  ;  it  must  have  been  the  dung 
'  of  1857,  which  you  had  no  right  to  have,  and  which  you 
^  could  not  put  into  the  land.     Gentlemen,  I  say  that  is 
nothing  to  the  purpose  here.     The  land  was  manured  in 
1 859,  and  the  question  you  have  to  consider  is,  how  much 
it  would  have  given  to   the   tenant  ?    You   may  depend 
upon  it,  if  the  tenant  had  been  transgressing  the  rules  of 
the  lease  and  saving  up  the  dung,  the  tenant  would   have 
heard  of  it  long  ago  from  his  landlord ;  and  you  are  there- 
fore very  safe  in  holding  that  he  was  not  transgressing.    In 
all  probability  it  was  manure  saved  over  after  the  sowing  of 
the  crop  of  1858.    He  was  bound  to  use  it  on  the  land,  and 
he  did  so.    It  was  not  saved  from  crop  1858 ;  it  was  manure 
remaining  over  after  the  land  had  been  fully  and  completely 
manured.    But  be  that  as  it  may,  it  was  there;  the  land  was 
manured,  and  I  dismiss  that,  therefore,  as  just  one  of  those 
little  legal  points  which  have  been  ingeniously  enough  used, 
in  order  to  prevent  you  coming  to  the  plain  matter  of  {suit. 
Now,  I  have  said  that  upon  the  artificial  manure  for  this 
purpose — that  supposing  you  were  to  give  so  much  weight  to 
the  evidence  which  has  been  led  upon  the  subject  as  to  hold 
that  it  might  have  been  a  hazardous  experiment  to  have 
raised  the  whole  of  these  potatoes  by  artificial  manure,  I  am 
now  going  to  give  you  the  view  which  appears  to  me  to  be 
thorough^  calculated  to  give  effect  to  all  the  views  of  Mr 
Dickson  and  the  other  witnesses  for  the  defence,  and  to  bring 
out  a  reasonable  sum  as  the  tenant^s  profit.    I  take  it,  there- 
fore, that  the  farm  was  cultivated  in  this  way : — 28  acres  of 
Wilk  Park  and  Closehead  would  be  put  in  potatoes  with  the 
farm  manure ;  10  acres  of  Backhill  would  have  been  put  into 
beans ;  24  acres,  the  remainder  of  Backhill  and  the  Wilk 
Park,  would  have  been  put  into  tares  ;  and  the  33  acres  of 
Hempy  Shot  alone  would  have  been  used  with  artificial 
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manure  tx)  raise  the  potatoes.  Now,  the  result  of  that  would  M. -Advocate, 
have  been,  that  the  28  acres,  as  I  have  already  given  you  i*™«>»- 
them  according  to  Mr  Hope's  and  Mr  Smith's  prices,  would 
have  given  us  a  profit  of  ^494 :  4s. ;  the  10  acres  of  beans  at 
Mr  Smith'*s  prices  would  have  given  us  jP47  :  10s. ;  the  24 
acres  of  tares  would  have  given  us  «f  176 :  4s. ;  and  the  33 
acres  of  Hempy  Shot  put  in  potatoes  would  have  given  a 
gross  amount  of  £24i :  16s.,  less  the  seed,  labour,  and  artificial 
manure,  £9:  IS:  1,  making  in  all  <£^16 :  2 :  11  per  acre,  or 
^499 : 1 6s.  for  the  potato  crop  off  these  33  acres.  The 
result  of  all  these  is  a  sum  of  i?1216  :  14  :  3.  Now,  gentle- 
men, it  is  for  you  to  say  whether  that  is  not  an  entirely 
reasonable  result  You  must  add  interest  to  that  ^1216:1 4^, 
which  would  be  ^334 :  12s.,  making  a  total  of  «f  1561 :  6 :  11. 
Now,  gentlemen,  it  is  for  you  to  say  whether  I  do  not  make 
a  complete  allowance  for  the  difference  of  skilful  opinion  on 
this  matter  of  artificial  manure.  We  have  shewn  that  that 
manure  has  been  used,  and  used  with  success  under  circum- 
stances no  less  advantageous.  But  here,  instead  of  proposing 
to  use  it  over  the  whole  97  acres,  I  only  use  it  on  33,  and 
that  the  33  best  acres  in  the  100,  and  33  acres  which  are 
considerably  above  the  average  of  the  farm — the  rent  being 
30s.  an  acre,  and  the  value  of.  Hempy  Shot  being  42s. 
Gentlemen,  it  appears  to  me  to  be  undoubted  that  the  tenant 
could,  if  he  had  chosen  to  try,  have  raised  these  potatoes 
from  Hempy  Shot  with  artificial  manure,  and  that  tnerefore 
is  the  result  as  upon  Mr  Dickspn'^s  estimate,  with  this 
difference,  that  I  take  Mr  Hope's,  and  Mr  Smith's,  and  the 
other  farmers'  evidence  as  to  tne  probable  yield  and  probable 
price  of  the  crop.  I  give  Mr  Dickson  his  own  way  aoout  the 
artificial  manure  and  in  all  the  rest  of  it,  but  take  the  prices 
which  have  been  clearly  proved,  and  that  is  the  result 

Gentlemen,  there  is  still  another  possible  suggestion  upon 
this  last  estimate  which  I  have  made — I  shall  not  trouble 
you  with  the  figures  of  it,  you  can  do  it  for  yourselves — and 
that  is,  that  there  is  clearly  a  medium  course  between  using 
nothing  but  artificial  manure  and  using  a  complete  allowance 
of  feum  manure  ^  You  have  had  plenty  of  evidence  that  a 
mixture  of  farm  manure  with  artificial  is  a  most  successM 
one,  and  therefore  it  does  not  in  the  least  follow — supposing 
you  come  to  the  conclusion,  which  you  will  not,  that  these 
33  acres  could  not  be  altogether  cultivated  with  the  artificid 
manure—it  does  not  in  the  least  follow,  in  order  to  accomplish 
that  result,  that  he  could  not  use  that  mixture  and  not  use 
artificial  manure  alone.  And  if  vou  were  to  make  even  for 
these  33  acres  an  sdlowanoe*  of  one-half  more  of  heavy 
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JA,  -Advocate,  manure—  to  take  £3 :  lOs.  instead  of  £*I,  as  Mr  Dickson  allows 
for  Punuer.  —  ^^  ^^  make  the  calculation  for  yourselves,  but  you  will 
still  come  very  near  to  the  figure  that  I  have  stated  to  you. 
Now,  gentlemen,  I  have  given  you  the  materials  for  forming 
an  opinion  upon  this  matter.  I  think  you  will  admit  that  I 
have  dealt  with  the  evidence  for  the  defence  .fairly  and 
liberally.  I  have  shewn  you  even  upon  the  evidence  of 
their  own  witnesses  what  the  sum  will  be,  assuming  that 
all  they  said  was  true;  but  you  clearly  cannot  do  that, 
because  the  prices  that  were  spoken  to  by  Mr  Hope  and  Mr 
Smith,  and  the  other  witnesses  for  the  pursuer,  are  far  more 
clearly  brought  out  than  anything  that  nas  been  done  on  the 
other  side.  Then  upon  the  question  of  artificial  manure, 
whether  it  could  have  raised  the  potato  crop  upon  the  views 
spoken  to  on  both  sides,  that  question  is  limited  to  a  very 
narrow  circle.  It  really  comes  to  the  question  as  to  the  83 
acres  of  the  best  land  on  the  farm. 

Gentlemen,  there  are  one  or  two  trifles  which  it  is  hardly 
necessary  to  speak  about ;  I  anticipate  them  sinfply  to  throw 
them  aside.  In  the  first  place,  some  point  may  be  made  as 
to  the  number  of  acres.  The  calculations  that  I  have  given 
you  go  upon  the  assumption  that  97  acres  are  allowed.  My 
friend's  estimates  say  tnat  the  lowest  calculation  goes  upon 
95,  because  there  are  2  acres  of  Wilk  Park  which  we  have 
not  allowed  for  in  the  97 ;  but  beyond  that,  I  do  not  admit 
that  any  deduction  whatever  is  to  be  made.  We  have  had 
very  speculative  opinions  on  that,  and  each  one  entirely 
opposite  to  the  other.    One  said  that  tares  could  not  be 

Sown  with  artificial  manure;  another  knew  nothing  to 
nder  it.  One  said  beans  could  not  be  raised  on  any  part ; 
and  another  that  part  was  particularly  adapted  for  beans. 
This  is  the  whole  evidence;  but  as  far  as  the  rectification 
of  the  amount  of  acres  is  concerned,  it  is  only  to  the  extent 
of  2  acres  of  Wilk  Park,  and  I  leave  you  to  make  the  deduc- 
tion. 

Then,  gentlemen,  it  is  said  that  we  would  have  been  too 
late  in  sowing.  I  did  not  expect  to  hear  that  from  the 
other  side.  I  regret  that  it  should  have  been  suggested. 
But  what  think  you  of  Mr  Hunter's  suggestion  to  you  that 
you  are  to  believe  that  Mr  Miller  coulcf  not  have  sown  his 
crop  in  time,  when  the  interdict  was  only  served  on  the  81st 
March,  and  that  that  was  too  late  for  sowing  tares  and  beans, 
and  therefore  it  was  not  the  interdict  that  prevented  him. 
Gentlemen,  Mr  Hunter  says  he  is  reasonabla  Think  you  that 
such  a  suggestion  is  reasonable  ?  On  the  4th  February  Mr 
Hunter's  agents  wrote  to  Mr  Miller  that  he  had  no  right  to 
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take  his  waygoing  crop :  on  the  18th  February  they  warned  Ld. -Advocate, 
him  that  unless  he  gave  up  the  notion  of  taking  a  waygoing  ^^  P«™»«f« 
crop,  the  necessary  process  of  interdict  and  declarator,  as  they 
express  it,  would  be  raised :  on  the  28th  February  they  again 
say  that  they  will  immediately  take  the  necessary  steps  for 
bringing  the  matter  into  Court,  and  upon  18th  March  they  do 
bring  it  into  Court.  Gentlemen,  that  was  die  same  plea  the^ 
brought  forward,  that  is  now  suggested  upon  the  part  of  this 
landlord,  professing  to  act  in  bona  fide,  in  an  open,  straight- 
forward, and  honourable  manner  to  his  tenant  He  m&es 
his  agents  write  to  his  tenant  on  the  4th  Februaiy  that  he  is 
not  to  be  allowed  to  put  in  his  waygoing  crop  ;  he  tells  him 
in  the  end  of  February  that  he  would  be  interdicted  if  he 
does ;  and  now  he  turns  round  and  says — *  Although  I  did 
'  prevent  the  tenant  from  doing  it  by  my  threats,  yet,  be- 
'  cause  my  interdict  was  not  obtained  till  31st  Marcn,  I  say 

*  that  you  are  not  entitled  to  recover  damages  for  not  getting 
'  a  crop  of  tares  and  beans,  because  that  interdict  was  not 
'  obtained  until  it  was  too  late  for  sowing  the  crop.'  Who 
prevented  Mr  Miller  from  sowing  but  the  landlord!  I  do 
not  think  you  will  listen  to  that.     If  the  plea  is  put  forward, 

ou  will  know  how  to  estimate  Mr  Hunter's  bona  fides  and 
is  reasonableness— I  think  in  the  same  eifective  way  that  we 
did  on  hearing  of  its  being  suggested ;  although  I  say  nothing 
more,  except  this,  that  you  will  see  plainly  enough  that  Mr 
Miller  was  not  of  opimon  that  he  was  at  all  too  late  for 
sowing  either  of  these  two  crops.  On  26th  February  his 
agent  says : — '  If  you  still  adhere,  however,  to  your  view  of  the 
'  matter,  Mr  Miller  is  quite  ready  to  have  the  same  settled 

*  by  reference  to  any  person  of  authority,  for  which  there  is 
'  plenty  of  time.'  And  even  on  the  17th  of  March,  which  is 
the  day  before  the  interdict  was  applied  for,  he  says,  for  the 
first  time,  that  the  season  for  sowing  beans  is  advancing,  and 
potatoes  require  to  be^early  sown.  It  is  perfectly  to  the 
purpose  that  the  only  reason  preventing  Mr  Miller's  sowing 
was  the  landlord's  threats.  Now,  it  has  been  found  that 
that  interference  was  undoubtedly  and  absolutely  illegal. 

Gentlemen,  in  the  beginning  of  this  case  a  doubt  seemed 
to  be  thrown  out  on  the  other  side  as  to  whether  Mr  Miller's 
meaning  and  intention  was  really  the  true  ona  It  was  said 
that  no  sane  man  ever  grew  20  or  30  acres  of  tares, — ^that  no 
man  in  his  senses  woula  ever  put  these  acres  in  tares, — that 
nobody  would  have  thought  of  ploughing  up  the  hay  crop. 
But  in  the  course  of  the  evidence  they  saw  reason  to  change 
entirely  the  view  taken  upon  that  matter.    They  say — *  You 

*  were  going  to  put  it  in  potatoes,  and  that  would  have  been 
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Ld-Advooate,  <  a  ruinous  crop ;  you  were  going  to  plough  up  the  hay  crop« 
for  Pursuop.  <  ^hich  would  hiave  been  ruinous  for  you ;  it  is  true  you 
'  sowed  it  down  sparsely,  but  you  would  have  ruined  your- 
'  self/  Qentlemen,  it  is  indififerent  to  me  which  of  these  two 
views  you  take.  Mr  Miller  told  you  that  he  did  mean  to 
plough  up  the  grass,  and  to  take  a  black  crop  off  it.  You 
will  judge  whether  tliat  was  not  what  Mr  Miller  intended. 
But,  gentlemen,  allow  me  to  say  this,  that  whatever  Mr 
Miller's  intentions  were,  is  not  the  question  here.    The 

auestion  is — what  the  land  was  Capable  of  producing.  And 
lere  can  be  no  other  question  tJian  that  Mr  Miller's 
intentions^  at  the  time,  may  have  been  very  dear,  but  the 
landlord  prevented  you  from  having  a  reasonable  means  of 
judging.  Although'  he  intended  to  put  potatoes  in  Hempy 
Shot,  and  to  breie^  up  the  hay  crop,  yet,  if  the  landlord  had 
not  interfered,  he  would  have  considered  and  done  what  he 
thought  the  most  reasonable  thing  to  do,  and,  if  he  thought 
it  a  profitable  course,  he  would  nave  followed  it ;  and  you 
must  give  him  the  effect  of  it.  It  is  in  vain  to  say  that  he 
intended  to  do  something  different.  Whether  he  intended 
differently  or  not,  the  reasonable  thing — since  he  has  been 
excluded  from  taking  the  crop— is  to  consider  what,  upon 
the  most  reasonable  application  of  the  land  for  a  waygoing 
crop,  and  looking  only  to  the  interest  of  the  tenant  in  that 
matter,  was  the  land  capable  of  producing ;  and  that  is  the 
real  question. 

I  have  now  given  you  the  views  which  we  entertain  on  this 
side  of  the  bar  on  that  case.  You  are  quite  able  to  judge  for 
yourselves.  I  simply  say,  in  conclusion,  that  although  we 
have  heard  a  great  deal  about  the  six-shift,  and  the  five-shift, 
and  Mr  Hope's  reports,  these  are  matters  with  which  von 
have  no  concern  whatever ;  and,  for  that  reason,  I  led  no 
evidence  on  that  subject,  for  it  has  been  settled.  And  with 
that  word  of  warning,  I  leave  the  caae  in  your  hands. 

Gentlemen,  Mr  Miller  has  been  carried  through  every  step 
which  was  possible  in  litigation  since  1859,  all  arising  out  of 
this  miseraole  dispute,  i  ou  may  well  know  that  no  verdict 
that  you  can  possibly  give  him  will  make  up  to  him  even  in 
a  pecuniary  sense  for  tne  results  of  this  unfortunate  litiga- 
tion. The  landlord  has  been  thwarted  at  every  turn  ;  every 
Elea  put  forward  has  been  repelled.  He  has  been  found  to 
e  entirely  wrong,  and  to  h&ve  acted  illegally  in  the  steps 
that  he  took.  Still,  we  can  bring  this  matter  to  an  end  ;  and 
I  have  now  to  ask  you — ^not  by  way  of  penalty  upon  anything 
that  has  been  unreasonable — not  in  the  way  ot  exaggerated 
loss  to  the  tenant  beyond  die  net  pounds  shillings  and 
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pence  which  you  shall  find  to  be  what  you  think  Mr  Miller,  i^ -Advocate, 
with  a  reasonable  regard  to  that  interest  the  landlord  has    ^' 
violated,  would  have  made — ^to  award  to  the  tenant  that  loss 
which  you  reasonably  and  honestly  believe  he  has  sustained 
by  the  conduct  of  his  landlord,  and  by  giving  him  that  which 
alone  represents  the  amount  of  his  actual  loss. 

Then,  as  to  the  25  acres  of  hay,  that  relates  to  the  land  in 
grass ;  it  has  nothing  whatever  to  do  with  this  Question.  It  is 
a  matter  too  clear.  It  relates  to  that  portion  of  tne  farm  which, 
according  to  the  rotation,  was  to  be  in  grass,  and  has  nothing  to 
do  with  black  crop  at  all.  The  incoming  tenant  was  to  get  25 
acres  of  that.  He  did  take  it,  and  we  have  nothing  to  do 
with  that,  though  he  got  100  acres.  You  recollect  the 
Clarks.  James  Clark  a^ed  for  ^500  as  an  allowance  for 
not  getting  the  ground ;  and  you  cannot  forget  the  haste 
with  which  Mr  Clark  rushed  to  the  schoolmaster  to  get 
the  bean  land  measured.  In  the  former  trial  he  said  the 
beans  yielded  17  bolls  an  acra  What  Mr  Clark  had  to 
do  with  it  I  don't  know ;  but  he  got  the  schoolmaster  to  go 
and  measure  the  ground.  Well,  he  did  get  his  measure- 
ment, and  it  turned  out  that  there  were  13  bolls  instead  of  1 7  ; 
but  that  is  just  about  double  what  Mr  Hope  and  Mr  Smith 
have  allowed.  Now,  the  only  remaining  thing  is  that  the 
rent  given  by  Mr  Clark  is  about  double  what  was  given  by 
Mr  Miller.  That,  I  think,  speaks  for  itself,  as  to  the  way 
in  which  the  &rm  was  rented.  And,  thanking  you  for  the 
attention  given  to  me,  and  to  the  case  generally,  I  leave  the 
matter  in  your  hands. 


SoUcUor-Oeneral. — Gtentlemen  of  the  jury,  I  really  did  not  SoL-Genmi, 
think  that  it  would  have  been  necessary  for  me  to  call  your  *^  i>«f««^aer- 
attention  particularly  to  the  terms  of  the  issue ;  but  my 
learned  Mend  the  Lord  Advocate  grew  quite  fierce  towards 
the  end  of  his  speech  upon  the  subject  of  some  letters  that 
had  been  written — I  have  no  doubt  cj^uite  coirectly — in  the 
month  of  February  and  in  the  beginmng  of  March.  I  say 
he  grew  quite  fierce  upon  that,  and  he  was  more  energetic 
upon  that  subject  than  upon  any  other  which  he  touched  on  in 
the  whole  course  of  his  speech.  Perhaps  the  explanation  of 
that  is,  that  under  the  issue,  which  alone  we  are  trying,  these 
letters  have  no  concern  in  the  case  at  all.  You  will  take  your 
informati(Hi  upon  that  subject  from  the  learned  judga  We 
have  nothing  to  do  with  letters  written  in  February  or  March. 
What  you  have  to  do  with  is  the  interdict  which  was  granted 
of  consent,  upon  the  81st  of  March  1859, — for  it  was  granted 
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SoL -General,  of  consent,  although  reserving  the  question  of  liability  in 
for  Defender,  ^j^mages  in  the  event  of  its  turning  out  ultimately  that  the 
tenant  had  the  right  which  he  claimed.    Now,  I  ask  his  Ijord- 
ship's  attention  to  this,  because  I  have  not  refeired  to  any 
correspondence  in  February  or  in  March,  because  I  think  it 
is  well  to  put  what  has  truly  nothing  to  do  with  the  case  at 
once  and  distinctly  and  decidedly  out  of  it,  and  not  to  intro- 
'  duce  it  into  it,  because  that  is  only  introducing  an  element  of 
concision,  and  possibly  of  inducement  to  do  what  would 
certainly  be  wrong.    The  question  is  what  damage  has  been 
sustained  by  this  pursuer,  Mr  Miller,  in  consequence,  not  of 
anything  which  he  proposed  on  31st  March  1859,  but  in 
consequence  of  the  interdict  obtained  of  that  date.      The 
question  is — '  Whether  the  defender,  by  means  of  an  interdict 
^  obtained  by  him  against  the  pursuer  on  or   about  Slst 
'  March  1859,  wrongnilly  prevented,'  and  so  on.    You  have 
no  question  about  tnreatening  him  b^  means  of  previous 
letters,  from  doing  what  otherwise  was  in  his  mind.    Indeed, 
Mr  Miller  told  us  in  the  witness-box  himself,  inconsistently 
with   what  has  bepn  advanced  in  his  name  by  his  very 
eloquent  counsel,  that  even  down  to  the  very  time  of  the  in- 
terdict being  obtained  he  had  not  made  up  his  mind  what 
to  do  with  tne  ground — ^he  had  not  made  up  his  mind  how 
to  use  it.    I  call  his  Lordship's  attention  to  the  fact,  that 
upon  this  record  there  is  no  mention  made  of  anything  but 
potatoes ;  but  Mr  Miller  swore  that  down  to  the  time  of 
applying  for  interdict  he  had  not  made  up  his  mind  what  he 
would  do  with  the  ground,  or  any  part  of  it.     Gentlemen,  I 
have  experienced,  throughout  the  wnole  conduct  of  this  case, 
much  embarrassment  from  this  consideration,  that  according 
to  the  view  of  the  defender,  and  according  to  what  I  believe 
to  be  the  truth — ^but,  it  is  for  you  to  judge  of  it — this  farm  is 
not  fitted  for  taking  100  acres,  or  anyUung  approaching  to 
that  amount,  of  black  crop  from  it    It  is  not  a  suitable  farm 
for  the  purpose.    I  am  not  speaking  of  the  c^uestion  of  legal 
right  at  this  moment— the  question  of  legal  right  I  mean  lor 
the  purposes  of  this  trial ;  but,  as  plain  matter  of  fact  estab- 
lished by  the  whole  evidence  in  the  case,  with  nothing  to  the 
contrary,  this  is  not  a  faxm  fitted  for  taking  one-sixth  of  it  in 
black  crop.    Now,  it  is  important  to  attend  to  the  evidence 
upon  that  subject,  not  only  with  reference  to  the  loss  which  you 
may  suppose  the  tenant  sustained  by  being  denied  the  oppor- 
tunity ot  trying  to  take  one-sixth  in  black  crop,  but  also  with 
reference  to  tnis  very  consideration,  a  quite  apparent  one, 
viz. : — ^To  what  extent,  if  any,  the  landlord  was  blameworthy 
in  interfering,  by  means  of  the  application  to  the  Court,  to 
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prevent  the  tenant  from  doing  what  he  threatened.  And,  Soi -General, 
gentlemen,  upon  this  subject — I  mean  upon  the  question  ^^'^^  l^«'«»^***^ 
whether  or  not  the  landlom  was  to  blame — was  blameworthy 
in  the  ordinary  popular  acceptation  of  the  term — I  desire,if  you  . 
shall  agree  with  me  in  the  view  which  I  take  of  it,  and  am 
going  to  submit  to  you  as  to  the  quality  of  his  conduct — I 
desire  no  further  benefit  to  him  than  this,  that  you  shall  deal 
with  the  tenant's  claim  precisely  in  the  same  way  as  if  by 
bargain  he  had  given  up  the  ground  in  dispute  to  the  land- 
lord, on  the  31st  March;  referring  it  to  you  what  .was  a 
reasonable  sum  to  pay  him  in  compensation  for  it  You  will 
judge  between  me  and  my  adversary  whether  that  is  an 
unfair  way  of  dealing  with  it.  I  know  very  well  that  a  land- 
lord, or  anybody  else,  who  deprives  another  of  something  to 
which  he  is  legally  entitled,  is  supposed  by  a  jury  to  have 
acted  illegally — to  have  acted  in  a  manner  which  was  un- 
justifiable ana  blameworthy  in  the  circumstances,  and  that 
they  will  be  apt  to  deal  a  harder  measure  to  him  in  estimat- 
ing the  compensation  he  has  to  pay.  But  if  I  satisfy  you 
that  he  was  not  blameworthy,  that  nobody  who  justly  and 
candidly  estimates  the  circumstances  in  which  he  was  placed 
can  condemn  what  he  did  as  improper  conduct  on  his  part — 
I  f>ut  it  to  you  whether  I  do  not  propose  to  deal  quite  fairly, 
quite  candidly,  suflSciently  liberally  by  the  tenant,  when  I  pro- 
pose this,  that  you  shall  consider  the  matter  as  if  it  had  been 
referred  to  you  upon  a  bargain,  what  is  a  reasonable  sum  to  pay 
the  tenant  upon  this  ^ound  in  dispute  being  handed  over  to 
the  landlord  or  the  mcoming  tenant  upon  the  81st  March, 
in  the  condition  in  which  it  then  was.  But,  gentlemen,  I 
have,  both  with  reference  to  the  question  of  what  the  tenant 
might  probably  have  lost  by  being  deprived  of  this  land,  and 
the  probability  of  taking  a  black  crop  from  it  in  the  season 
of  1869,  and  with  reference  to  the  conduct  of  the  landlord, 
how  you  are  to  estimate  and  characterise  it,  to  refer  you  to 
the  circumstances  in  which  he  interfered,  and  interfered  by 
means  of  the  application  to  the  Court,  which  it  is  conceded  to 
you  was  made  m  perfect  good  faith.  Qentlemen,  you  have 
before  you — put  before  you  by  the  pursuer  himself,  and  quite 
properly — not  only  the  tack  under  which  Mr  Miller  neld 
the  farm  down  to  1859,  but  the  tack  under  which  his 
father  held  it  before  that ;  that  is,  you  have  two  tacks,  each 
I  think  of  twenty-one  years,  datmg  backwards  from  1859, 
and  you  have  evidence  as  to  the  manner  in  which  this 
farm  was  cultivated,  not  only  by  the  pursuer,  but  by  his 
&ther  before  him.  You  have  that  evidence  in  a  letter, 
which  also  is  put  before  you  by  the  pursuer.    It  is  one 
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Sol  .-Genial,  of  his  productions  along  with  the  letters ;  it  is  the  defender's 
or  DefeDder.  ^^^y  means  of  shewinff  how  the  farm  was  cultivated  by  the 
father  under  the  prior  lease ;  and  it  does  shew  that  it  was  cul- 
tivated by  him  in  the  same  manner  as  it  was  by  himself  during 
the  first  part,  and  by  his  son  during  the  second  part  of  the  last 
lease.  That  letter  your  Lordship  will  find  at  page  95  of  the 
Appeal  Case,  but  I  read  only  the  important  sentence.  It  is 
by  the  pursuer's  father,  and  is  addressed  to  his  landlord,  the 
father  of  the  present  defender — for  it  was  in  the  days  of  their 
fathers.    It  is  dated  in  October  1835.    Mr  Miller  there  says — 

*  I  have  pursued  the  five-break  husbandry  from  the  beginning 
'  of  my  lease ;' — that  is,  the  beginning  of  the  lease  before  the 
present  one — *  and  have  found  by  experience  that  such  a 

*  course  is  not  only  best  adapted  to  the  nature  of  the  soil, 
'  but  less  exhausting  than  any  other  system.' 

From  the  father,  therefore,  you  have,  as  I  said,  his  testi- 
mony in  this  letter,  that  the  five-shift  was  that  which  he 
pursued  during  the  whole  time  of  his  tenancy,  which  exceeded 
twenty-one  years,  for  he  had  a  twenty-one  years'  lease  before 
the  present  one,  and  he  was  tenant  imder  the  present  lease 
also  for  a  considerable  time,  he  not  dying  until  1840.  You 
know  how  it  was  cultivated  until  1859,  for  you  have  evidence 
from  all  the  witnesses  on  that  subject;  it  was  cultivated 
according  to  the  five-shift,  without  a  proposal  to  interrupt  it. 
During  a  period  of  forty-two  years,  therefore,  you  have  this 
£arm  cultivated  according  to  the  five-shiflr— twenty  of  those 
years  being  under  the  lease  upon  which  Mr  Miller,  the  pur- 
suer, makes  his  appeal.  Was  that  the  proper  course  of 
cultivation  according  to  the  rules  of  good  husbandry  upon 
that  farm  ?  The  evidence  is  all  to  that  effect.  It  would  be 
sufficient  evidence  to  that  effect,  if  there  was  nothing  to  the 
contrary,  that  it  had  all  along,  and  without  a  single  interrup- 
tion, been  cultivated  in  that  manner.  Gentlemen,  you  must  be 
convinced  of  this — every  man  who  brings  a  reasonable  candid 
mind  to  the  consideration  of  the  question  must  be  convinced 
of  it — that  this  was  a  £Eirm  to  be  cultivated  according  to  the 
five-shift,  and  that  the  six>shift  was  not  a  course  that  could 
have  been  pursued  with  advantage  either  to  the  tenant  or  to 
the  farm.  If  it  did  not  exhaust  the  tenant,  it  would  have 
exhausted  the  farm ;  and  if  it  did  not  exhaust  the  fEurm,  the 
tenant  bringing  a  sufficient  qiiantity  of  manure,  and  cultivating 
it  according  to  the  high  farming  implied  in  the  six-shift,  it 
would  soon  have  exhausted  the  tenant.  It  could  not  be  culti- 
v»bed  properly  or  profitably  according  to  any  shift  except  the 
five-shift.  Now,  gentlemen,  let  me  tell  you— those  of  you 
acquainted  with  agriculture  will  know — vmat  the  five-shift  is 
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in  the  common  acceptation  of  the  term,  and  in  that  accei>ta-  f^^f^^ 
tion  of  die  tenn  which  is  material  here,  according  to  which  l^«»<»«'- 
this  fiurm  has  ever  been  cultivated.  It  gives  you  two<fifths 
of  the  farm  always  in  erass — that  is,  240  acres ;  one-fifth  in 
fftUow,  or  ]  20  acres — that  is,  green  crop  ;  and  two-fifths,  or 
240  acres  of  white  crop ;  and  that  completes  the  whole  600 
acres.  Now,  that  shift  being  pursued  thus,  according  to  the 
lease,  the  whole  extent  of  the  fifurm  upon  which  the  tenant  is 
entitled  to  take  a  crop  in  the  last  year  is  240  acres.  He 
must  hand  over  to  the  incoming  tenant  in  grass  at  Whitsun- 
day 240  acres ;  he  must  hand  over  to  him  in  fedlow  at  the 
separation  of  the  crop  of  1858  one-fifth«  that  is,  120  acres; 
a/ad  he  takes  a  crop  himself  for  the  last  year,  1859,  firom  the 
other  240  acres.  Now,  that  was  the  course  that  had  been 
pursued  for  forty-two  years,  according  to  the  evidence ;  and 
what  is  it  that  Mr  Miller  is  proposing  to  do  in  1859,  when 
the  landlord  comes  forwara  with  his  appeal  to  the  Courts 
upon  a  distinct,  true,  uncoloured,  and  unexaggerated  state- 
ment of  £Etct8  ?  It  is  to  change  all  this — ^to  change  it  in  1859, 
when  he  is  going  away,  to  the  six-shift,  which  is  this: — 
Grass  100  acres,  mllow,  for  green  crop  only,  100  acres,  black 
crop  100  acres,  white  crop  300  acres.  In  that  way,  instead 
of  handing  over  to  the  landlord  or  the  incoming  tenant  240 
acres  in  grass,  and  120  in  fallow,  he  hands  over  to  him  100 
acres  in  grass,  and  100  in  &llow,  that  is  200  as  against  360 ; 
and  he  tfSces  a  waygoing  crop,  not  from  240  acres,  as  under  the 
five-shift,  but  from  400  acres — 100  in  black  crop,  and  300  in 
white  crop.  Well,  but  the  Court  so  determined.  I  do  not  com* 
plain  of  tnat.  My  friend  did  me  great  injustice  when  he  sup* 
posed  I  was  going  to  complain  of  it  as  a  wrong  judgment,  for 
that  would  not  only  be  futile,  but  it  would  be  unbecoming ; 
it  would  be  entirely  undignified  in  any  counsel  to  maintain 
before  a  jury  that  the  judgment  of  tne  Court  between  the 
two  parties  was  a  wrong  judgment,  as  the  case  was  pre- 
sented. But  in  considering  the  conduct  of  a  party  to  the 
suit  in  which  that  judgment  was  pronounced,  I  am  well 
entitled  to  inquire  upon  what  did  that  judgment  proceed, 
and  how  is  it  to  be  accounted  for.  I  will  explain  that  to  you 
in  a  moment,  and  in  a  manner  which  you  cannot  resist,  you 
will  find  it  so  clear  and  satisfactory,  mx  Hunter  said : — To 
make  this  change  in  the  last  year  of  the  lease  is  contrary  to 
good  husbandry  as  practised  m  the  county  of  Haddington  ; 
the  lease  requires  that  this  farm  shall  be  cultivated  accord- 
ing to  the  rules  of  good  husbandry  as  practised  in  the 
county  of  Haddington.  These  are  the  words  of  it.  It 
might  permit  a  six-shift ;  it  might  permit  a  five-shift  or  a 
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SoL-Geneni,  fouT-shift  ;  it  does  ELOt  mention  any.    What  will  be  according 
for  Defender.  ^  ^y^^  ^^  ^f  ^^^  husbandry  will  depend  upon  the  state 

of  the  land  and  the  state  of  agricultural  knowledge  and 
practice  at  the  time  the  question  arises ;   and  any  lease 
which    prescribes    that    the    rules    of    good    husbandry, 
as  practised    in    the   district,    shall  regulate  the  cultiya- 
tion  of  Uie  farm,  anticipates  the  possioility  of  the  rules 
of  good  husbandry  changing  according  to  the  changing  con- 
dition of  the  farm  ;  and  nobody  can  tell  to  what  extent  it  is 
to  change — according  to  manures  in  existence  or  introduced 
— to  chemical  knowledge  as  applied  to  agriculture — and  to  a 
thousand  circumstances.    But,  at  the  time  when  any  question 
arises  as  to  what  a  tenant  might  do,  or  what  he  might  not  do, 
according  to  the  lease,  that  is  to  be  determined  according  to 
the  rules  of  good  husbandry  as  practised  at  the  time,  and  with 
reference  to  the  state  of  the  land  at  the  time.   And  therefore, 
Mr  Huntersaidthis: — Lookingtothestate  of  this  farm,and  con- 
sidering that  this  is  the  last  year  of  the  lease,  it  is  contraij  to 
the  rules  of  good  husbandry  as  practised  in  the  county  of  Had- 
dington to  change  to  the  six-shift  from  the  five-shift,  which  has 
ever  been  observed,  and  to  which  alone.the  lands,  even  in  their 
existing  state,  and  according  to  the  existing  condition  of 
agricultural  knowledge,  are  fitted.    Mr  Miller  says  no,  not  so ; 
it  is  according  to  the  rules  of  good  husbandry  as  practised 
in  the  county  of  Haddington.    The  Court  remitted  to  Mr 
Hope  of  Fenton  Bams,  as  a  neutral  person,  to  look  to  the 
lease,  and  to  report  to  them  whether  what  Mr  MiUer  proposed 
to  do — ^to  put  the  lands  under  the  six-shift  in  1859 — was 
according  to  the  rules  of  good  husbandry  as  practised  in  the 
county  of  Haddington.    And,  in  the  year  I860,  Mr  Hope 
reported  to  the  Court  that  it  was — that  it  was  according  to 
the  rules  of  good  husbandry,  as  practised  in  the  county  of 
Haddington,  to  make  that  change  which  Mr  MiUer  proposed.- 
Gentlemen,  he  never  saw  the  farm  for  four  years  after  that ; 
he  never  was  upon  that  farm  until  1864,  and  this  report  was 
made  by  him  in  1860.    Even  when  he  appeared  before  you, 
he  had  not  been  over  the  farm ;  he  had  only  been  upon  the 
four  fields  in  question,  and  that  for  the  first  time  after  this 
action  was  raised,  in  July  1864.  And  he  confessed — for  nobody 
coidd  deny  it — ^the  most  experienced  agriculturists  in  Scotland 
say  so — that  in  order  to  say  wheUier  the  six-shift  was 
according   to  good  husbandry   to    be    practised    upon    a 

E articular  &rm  or  not,  it  woula  be  necessary  to  see  it.  He 
ad  never  seen  it.  Every  agriculturist  who  has  seen  it  has 
declared  for  the  five-shift,  and  against  the  six.  Mr  Hope, 
who  had  not  seen  the  farm,  said  the  six-shift  wovld  be 
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according  to  the  rules  of  Cfood  husbandry ;  nay,  he  said  it  f^y^^T*^ 
would  be  according  to  we  rules  of  good  husbandry  as  'o'^^^^^*"^- 
practised  in  the  county  of  Haddington,  He  admitted  to 
yoii,  upon  his  solemn  oath,  that  this  was  the  first  attempt  to 
do  the  thing  he  had  ever  heard  of ;  he  never  saw  it ;  he  did 
not  believe  it  ever  had  been  done.  But,  upon  his  reporting 
that  it  was  according  to  custom,  this  judgment  proceeded. 
Gentlemen,  don^t  you  understand  the  juagment  now,  and 
how  it  comes  that  that  judgment  was  pronounced  by  this 
Court,  and  affirmed  by  the  House  of  Lords,  upon  that 
extraordinary  report,  and  to  which  Mr  Hunter  must  submit  I 
I  have  told  you  nrom  the  beginning  that  he  must  submit  to 
it,  however  erroneous  the  grounds  upon  which  it  proceeded, 
however  much  it  is  to  be  deplored  that  Mr  Hope  should  have 
made  such  a  report  as  that.  Mr  Hunter  must  submit  to  the 
consequences,  and  he  does  so.  But  when  he  is  vindicating 
his  conduct  against  challenge  otherwise,  against  its  being 
supposed  a  blameworthy  and  unreasonable  proceeding  on 
his  part,  he  is  well  entitled  to  refer  to  the  whole  circumstances, 
and  to  shew  that  what  he  objected  to  was  without  precedent 
This  was  an  attempt  made  for  the  first  time  in  broad  Scotland, 
and  was  never  heard  of  by  any  agriculturist  before.  He 
appealed  to  the  Court  upon  a  fair,  uncoloured,  and  unex- 
aggerated  statement,  and  the  statement  to  the  contrary  only 
proceeded  upon  Mr  Hope  affirming  to  the  Court  that  to  do 
what  was  proposed  was  according  to  good  husbandry,  and 
was  according  to  practice..  Now,  gentlemen,  am  I  wrong 
when  I  say  that  I  propose  to  deal  quite  candidly,  and  with 
sufficient  liberality  to  Mr  Miller,  who  is  entitled  to  the 
advantage  of  this  judgment,  as  Mr  Hunter  must  submit  to 
the  loss  arising  from  it.  Am  I  not  dealing  with  sufficient 
liberality  to  him  when  I  propose  to  you,  while  considering 
what  it  would  have  been  reasonable  for  you  to  give  upon 
a  reference  to  you  of  that  matter — ^taking  into  consideration 
all  that  you  have  heard  and  seen — what  it  would  be  reason- 
able to  give  Mr  Miller  upon  the  evidence,  from  the  ground  in 
question  in  March  1859  ?  Not  that  he  has  been  wronged  in 
tne  ordinary  and  popular  sense  of  that  term.  You  are  deal- 
ing not  with  a  wrongdoer  in  the  ordinary  sense  of  that  term 
at  all,  but  you  are  compensating  him  as  if  the  land  were  taken 
under  a  contract,  it  being  taken  in  March  1859.  Well,  gentle- 
men, the  parties  are  still  very  widely  at  variance  as  to  what 
would  be  reasonable  compensation.  I,  for  my  part,  think 
it  is  reasonable,  in  considering  the  matter,  to  take  the  value 
of  the  land,  not  according  to  the  rent  in  the  lease  which 
terminated  in  1859,  but  according  to  its  actual  value  in  185^  ; 
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SoL-Geneiai,  and  I  think  it  is  a  reasonable  measure  of  that  value  what  rent 
,for  Defender,  y^^  stipulated  under  the  new  lease,  which  commenced  in 
that  year.  I  think  that  is  right  and  reasonable,  and  there- 
fore 1  shaU  say  nothing  to  the  contraiy  of  that.  It  was*  in 
1859  that  this  land  was  taken  from  Mr  Miller,  and  he  is 
entitled  to  be  compensated  according  to  the  value,  not  as 
stipulated  in  the  lease  which  then  expired,  but  according  to 
the  actual  value  of  the  farm,  the  reasonable  measure  of  wmch 
you  will  find  in  the  rent  stipulated  in  the  lease  which  then 
began ;  because  between  1837  and  1859  it  was  obvious 
to  any  gentlemen  of  intelligence  in  Scotland  that  land 
largely  rose  in  value,  not  because  {axms  were  improved — ^if 
they  were  imf>roved  they  would  rise  so  much  more — but 
taking  a  £arm  in  1859  in  the  same  condition  as  it  was  in 
1837,  it  is  worth  a  great  deal  more  from  the  rise  of  the  value 
in  land.  But  in  1859  the  value  of  this  £Burm,  which  in 
1837  was,  overhead,  about  £1 :  2s.  per  acre,  was  in  1859 
£l :  10s. ;  and  I  think  you  will  all  agree  with  me  that  I 
deal  quite  fairly  with  it  by  taking  the  value  as  fixed  by  that 
new  lease,  and  that  is  30s.  per  acre.  The  Lord  Advocate 
says,  as  the  reasonable  view  which  he  commends  to  your 
approval — I  suppose  not  out  of  his  own  head,  but  out  of 
the  head  of  somebody  who  was  not  examined  at  all-— as 
the  fair,  moderate,  and  right  thing,  which  contrasts  £Etvour- 
ably  with  the  views  of  the  witnesses  on  either  side,  is 
^1216: 14s.,  and  that  is  for  the  deprivation  of  95  acres. 
Take  95  acres  at  SOs.,  the  result  is  a  rent  of  j?142 :  10s. ; 
and  the  fair  and  reasonable  thing,  according  to  this  view  lam 
adverting  to,  says  the  Lord  Advocate,  isjP1216:14s.  to  the 
tenant  Gentlemen,  I  suppose  a  fair  and  reasonable  price  to 
the  landlord  would  be  thirty  years^  purchase.  Just  consider 
what  that  would  be  about — a  little  over  jE'4300  for  the  fee- 
simple  value!  A  fair  reasonable  thing  to  the  tenant  for 
being  deprived  of  it  between  31st  March  and  autumn  would 
be  J^1216:14s.!  Now,  I  don't  think  we  need  calculations 
to  keep  us  right  here,  for  the  least  particle  of  common  sense 
applied  to  it  dissolves  that  as  a  wild  dream — as  wild  as  ever 
occurred  to  the  stolid  imagination  of  a  sick  man  ;  it  is  non- 
sense ;  common  sense  revolts  at  it.  The  only  case  that  I 
remember  myself,  bearing  the  least  approach  to  this,  was  one 
in  which  there  was  a  great  deal  of  evidence,  recommended 
much  in  the  same  way  that  the  Lord  Advocate  recommended 
the  evidence  which  he  has  to  rely  on  here.  It  was  the  case 
of  a  property  at  the  head  of  Loch  Katrina  I  think  the  fee- 
simple  value  was  about  jP5000  ;  but  there  was  a  claim  of 
damages  made  against  the  Glasgow  Water  Works  Ck>mmis- 
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sioners  for  taking  water  from  the  loch,  the  damage  being  that  ^^^^l^^ 
the  level  of  the  water  onposite  the  property  was  lowered,  i>waaagK, 
and  made  it  not  so  eligible  for  feuing  as  it  was  before,  and 
the  feuing  value  of  this  property  was  the  question.  A  beautiful 
feuing  plan  of  the  whole  estate  was  exhibited,  with  new  piers 
for  steamers,  hotels,  and  lodging-houses,  and  it  was  really 
supported  by  evidence.  The  daim  was  for  close  upon 
J?  100,000  for  the  dami^  done  to  the  feuing.  People  said — 
^  Oh,  it  is  as  convenient  as  Dunoon,  or  any  other  watering- 
'  place  on  the  Clyde,  and  land  at  Dunoon  brings  £20  an 
*•  acre,  and  feuing  would  be  quite  sure  to  go  on  at  Loch 
'  Katrine  f  and  they  concluded  that  it  would  give  this 
fortunate  proprietor  of  this  little  highland  estate  the 
immense  sum  claimed.  But  common  sense  applied  to  that 
dissolved  it  in  a  moment.  It  is  a  most  extravagant  calcu- 
lation. No  arithmetic,  by  adding,  dividing,  or  subtracting, 
will  ever  lead  anybody  who  is  guided  by  common  sense 
to  jE^1216  as  reasonable  compensation  to  the  tenant  for 
being  deprived  of  these  95  acres,  the  value  being  SOs.  an 
acre.  That  is  the  land  rent,  and  for  the  95  acres  it  amounts 
to  «?142: 10s.  It  is  quite  true  that  Mr  Miller  paid  his 
rent,  and  I  allude  to  that  here  just  in  case  I  forget — ^that  is 
to  say,  he  paid  his  rent  for  the  whole  farm — ^£^640, 1  think 
— and  for  that  he  had  upwards  of  300  acres  in  white  crop. 
He  had  all  the  grass  down  to  Whitsunday,  and  he  grazed  it. 
He  had  100  acres  of  &Uow,  according  to  the  lease,  to  hand 
over  to  the  incoming  tenant,  because  he  had  got  that  at  the 
beginning  of  the  lease.  But  he  is  entitled  to  credit  for  the 
consideration  that  he  has  paid  his  rent,  and  therefore  that  is 
not  a  deduction  to  be  maoe  from  anything  which  he  could 
have  made  off  the  land  otherwise.  Now,  I  think,  gentlemen, 
it  must  have  occurred  to  you,  as  it  occurred  to  myself— and  I 

Eut  the  question  to  Mr  Dickson  really  without  knowing  what 
is  answer  upon  the  subject  would  be — ^how,  if  this  land 
had  been  taken  for  any  railway  purpose,  do  you  deal  with 
the  tenant  ?  He  said — '  Oh,  we  deal  with  him  according  to 
*  a  rule  which  my  own  experience,  and  the  experience  of 
^  others,  has  met  with  approval  I  have  actea  in  these 
I  matters  for  a  quarter  of  a  century ;' — ^which  confirms  his 
judgment — '  we  give  the  tenant  half  rent.'  The  Lord 
Advocate  thinks  this  is  what  he  calls  a  trivial  and  futile  view, 
and  that  it  is  in  vain  to  maintain  it ;  but  is  there  not  a  good 
deal  of  sense  in  it !  Is  it  possible  that  any  one  of  you  can 
be  persuaded  that  there  is  more  sense  in  jP1216: 14s. — 
somewhere  about  ten  years'  rent  for  that  land  on  one  crop ! 
There  was  good  sense  in  one  observation  of  the  Lord  Advo- 
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SoL-Generii,  cate,  and  I  commend  it  to  your  consideration.  He  said  that 
for  Defender,  f^jnjjjjjg  ^^^^s  very  speculative  and  precarious.  I  don^t  mean 
by  any  means  that  that  is  universally  true — Gk>d  forbid  that 
it  should  be ;  but  when  a  man  takes  to  out  of  the  way  crops, 
which  nobody  ever  tried  before  in  such  a  locality,  and  upon 
a  scale  .which  nobody  ever  attempted  in  any  locality,  I  think 
that  lan^age  of  the  Lord  Advocate  is  very  applicable.  It  is 
speculative  and  precarious.  What  does  that  mean  ?  It  means 
tnat  the  tenant  mi^ht  have  made  a  great  hit,  or  a  great  miss, 
depending  upon  the  season,  and  a  thousand  other  thinsfs. 
There  is  no  experience  to  guide  him  in  his  attempt,  liie 
thing  has  never  been  attempted  before ;  but  he  wants  to 
attempt  it  then.  How  are  you  to  compensate  a  man  when 
you  take  land  from  him,  by  the  use  of  wnich  he  might  make 
a  hit  or  a  miss !  He  may  make  a  large  profit  or  a  large  loss ; 
but  you  are  to  make  it  a  certainty.  You  are  to  give  him  a 
sum  which  he  certainly  receives.  Speculation  and  risk  are  re- 
moved. What  is  it  to  be  made !  Half  rent  ?  The  landlord 
gets  30s.  an  acre  ;  give  him  15s.  an  acre.  That  is  what  he 
would  have  got  if  tne  land  had  been  taken  by  a  railway  com- 
pany for  its  purposes,  and  he  would  have  got  that  as  fair 
compensation — not  that  he  might  not,  by  possibility,  with 
everything  advantageous,  have  made  more  than  15s.,  but 
because,  by  an  equal  possibility,  he  might  have  made  a  loss  ; 
nay,  as  one  of  the  witnesses  expressed  it,  a  sfreat  toss.  Gentle- 
men, I  can  afford  to  pay  him  more  than  that,  although  that 
is  what  he  would  have  got,  in  the  opinion  of  the  most 
skilled  and  experienced  agriculturists  in  the  country,  deal- 
ing with  the  matter  reasonably,  and  without  inflamed  notions. 
Give  him  a  whole  year''s  rent  Now,  suppose  you  had  not 
heard  that  extravagant  evidence  of  Mr  Uerriot,  who  was  re- 
commended to  you  by  the  Lord  Advocata  I  thought  he 
would  have  shrunk  from  that,  though  he  wanted  to  bring  it 
down  jE^lOOO;  but  although  called  to  remember  his  own 
language  applicable  to  such  testimony,  he  was  for  giving 
^3104 ;  that  is  what  he  thought  was  reasonable  The 
question  was  put  to  him — '  Do  you  think  that  a  reason- 
*  able  estimate  ? — Yes,  I  think  that  quite  reasonable. 
'  Have  you  considered  that  that  is  more  than  the  fee- 
'  simple  price  of  the  whole  land?"  Well,  that  sti^gered 
him — ^and  I  don't  think  he  shewed  his  samcity — ^he 
wanted  to  try  and  get  out  of  the  difficulty  by  saying 
that  forty  years'  purchase  might  be  the  proper  value,  but  he 
came  down  to  thirty,  which  made  his  return  upon  all  the 
parks  except  Hempy  Shot  actually  more  than  the  fee-simple 
value,  and,  overheaa,  very  nearly  the  fee-simple  value.    Says 
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the  Lord  Advocate — '  That  i9  not  at  aJl  wonderful ;  a  tenant  ?^jf^*^ 

*  may  make  that  in  a  single  season.'    Well,  perhaps  he  may.  «*^«'«"»<^* 
We  are  rather  out  of  the  days  of  miiades,  but  wondrous 

things  might  have  occurred  to  him  in  a  dream.  But  he 
might  have  lost  the  whola  That  is.  just  as  possible  as  to 
m&e  such  an  amount  of  gain.  £32  an  acre  overhead  is  what 
Mr  Herriot  gave ;  30s.  overhead  is  the  rent  of  the  land. 
Now,  are  you  to  deal  with  any  man  upon  such  extravagant 
views  ?  We  have  views  upon  the  value  of  land  for  more 
than  twenty-five  years  now,  and  such  a  thing  never  entered 
into  the  concention  of  the  merest  dreamer.  Arithmetic 
will  never  leaa  you  to  that.  Mr  Herriot  did  it,  and 
he  gave  us  his  experience  with  some  dignity,  although  he 
was  a  good  deal  mdebted  to  the  mode  m  which  the  ques- 
tions   were    framed: — '  You  have  in  Berwickshire    raised 

*  potatoes? — ^Yes.  What  did  you  make  per  acre? — ^70.' 
And  it  was  proposed  to  let  it  stand  thera  I  asked  him  how 
much  there  was  of  it — '  An  acre  and  a  quarter.  Well,  that 
'  was  very  encouraging — ^you  actually  made  .^70;  a  tenth 

*  part  of  that  would  have  been  a  very  profitable  return  ? — 

*  Oh  yes.  You  never  tried  it  again? — No.  Why? — I 
*'  wanted  to  keep  stock  alive.'    Did  any  man  in  his  senses 

E refer  keeping  stock  or  anything  else  to  .£^70  an  acre.  ?  And 
e  said  he  might  have  taken  80  acres  of  potatoes  everv  year, 
but  he  never  md  it  Would  he  not  have  done  it  if  he  had 
expected  that  return  ?  He  did  not  expect  it ;  he  did  not 
expect  that  Mr  Miller  would  have  expected  that  return  either ; 
and  he  knew  quite  well  he  would  not  But  that  is  the  kind 
of  evidence  we  hava  Mr  Hope  comes  here  with  his  reports 
hanging  like  millstones  rpund  his  neck — you  actually  saw 
that  they  bowed  his  head  in  the  witness-box — ^and  he  came 
up  to  ^1400 ;  the  millstones  were  thrown  into  the  scale. 
I  don'^t  believe,  if  these  reports  had  not  been  issued,  that  this 
evidence  would  have  been  given.  For,  gentlemen,  I  cannot 
(I  have  not  charity  enough,  I  am  sorry  to  say,  in  my  composi- 
tion) believe  that  any  man  is  candidly  of  opinion  that  that 
is  reasonable  compensation  to  give  to  the  tenant,  and  that 
the  probability  is  tnat  he  would  have  made  that ;  but  T  appeal 
to  you.  You  have  seen  the  land,  and  you  have  common 
sense  to  guide  you,  and  experience  in  life  to  guide  you.  I  ask 
you  to  yield  to  these,  and  if  you  think  that  Mr  Miller  is  a 
sufferer  to  the  extent  of  thousands,  or  ^1200,  or  <£^1400, 
you  would  be  bound  in  duty  to  give  it  him.  But  if  you  do 
not  believe  it,  and  if  you  think  that  is  not  a  just,  reasonable, 
conscientious  view,  then  I  am  fully  persuaded  that  you  will 
do  justice  to  the  case  and  to  yourselves  by  returning  a  verdict 
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lor  Defend*,  gcionabll 

Gentlemen,  the  evidence  of  Mr  Dickson  has  been  a  great 
deal  referred  to,  and  very  properly,  because  a  party  in  a  case 
is  always  entitled  to  make  as  much  as  he  can  of  any  witness 
who  is  examined  upon  the  other  side,  and  to  see  whether  he 
can  overturn  what  that  gentleman  on  the  other  side  says. 
Now,  if  Mr  Dickson  had  oeen  dealing  with  this  case  under 
such  circumstances  as  I  have  suggested  to  you  to  suppose 
yourselves  in  in  dealing  with  it,  he  woidd  have  given  half 
rent.  He  has  done  that  for  twenty-five  years ;  he  has  more 
than  a  hundred  submissions  before  him  now.  The  import- 
ance of  that  evidence  is,  that  what  he  would  have  done 
as  an  arbiter,  is  his  opinion  as  a  skilled  agriculturist, 
as  an  extensive  farmer,  and  as  a  manager  of  estates, 
knowing  what  will  do  justice  to  tenants  as  a  rule.  This  is 
important  testimony,  because  it  is  conscientiously  applying 
his  knowledge  and  experience  in  that  matter  which  leads  to 
the  results  mnch  he  swore  to,  and  the  result  of  that  know- 
ledge and  experience  of  his ;  and  really  I  present  him  to  you 
as  a  man  whose  knowledge,  whose  experience,  whose  skill  is 
certainly  not  to  be  excelled  in  Scotffind — not  even  by  Mr 
Hope,  though  the  Lord  Advocate  thought  proper  to  commend 
Mr  Hope  to  you  by  very  strong  and  arbitrary  language,  and 
to  condemn  Mr  Dickson  as  a  philosopher  and  land-doctor. 
That  was  the  kind  of  language  he  applied  to  him ;  but  we 
have  facts  in  his  evidence — we  have  nim  acting  up<Hi  the 
opinion  which  he  adopts  from  a  knowledge  and  experience 
very  extensiva  Therefore  we  know  what  he  womd  have 
done  had  he  been  called  upon  to  name  the  sum  which,  in  a 
reasonable  view  of  the  case,  taking  all  contingencies  into 
consideration,  was  fair  compensation  to  Mr  Miller.  But  it 
was  proper,  in  consequence  of  the  course  of  evidence  adopted 
upon  the  other  side,  to  take  Mr  Dickson  to  details  and  to  ask 
him  to  speculate  upon  what,  under  favourable  circumstances 
and  a  favourable  season  might  by  possibility  have  been  made 
of  the  ground.  That,  I  submit  to  you,  is  not  the  right  rule, 
and  Mr  Dickson  did  not  think  it  was  the  right  rula  You 
are  not  to  consider  what  by  possibiUty  he  might  have  made 
upon  the  one  hand,  any  more  than  wnat  on  the  other  hand 
he  might  have  lost.  The  possibility  of  loss  and  the  possi- 
bility of  gain  are  both  to  be  taken  into  consideration ;  bat 
you  do  not  deal  truly  and  justly  between  the  two  parties  if 
you  compensate  according  to  the  utmost  possibility  of  gain, 
allowing  nothing  for  a  contingent  or  possible  loss.  You  are 
to  determine  the  two  things— possibility  of  gain  upon  the 
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one  handy  and  possibility  of  loss  upon  the  other.  Now,  f^'^^^^ 
Mr  Dickson^s  testimony  upon  the  utmost  possibility  of 
gain,  with  all  drcumstances  oeing  £Avourable,  and  the  specu- 
lation being  successful,  without  its  precariousness,  and  turning 
out  to  be  profitable,  was  this — JBS55  :  0 : 6  upon  the  whole 
89  acres  planted  with  potatoes.  But  he  did  not  believe  they 
would  yield  that ;  he  says  it  is  probable  they  might,  taking 
all  circumstances  as  rayourably  as  you  can  suppose — ^no 
fiulure — everything  successful  upon  fliis  land,  upon  which 
such  a  crop  has  never  been  attempted  before  nor  since ;  and 
it  is  possible  the  gain  mi^ht  have  oeen  ^£^355. — '  In  my  jude- 
'  ment  this  is  possible ;  it  might  have  been  more ;  it  might 
'  have  been  a  aead  loss — a  loss  to  an  amount  upon  the  other 
^  side  as  great  as  the  profit  which  I  have  hinted  at^  Take 
any  way  of  it — peas  or  tares,  which  Mr  Dickson  thought 
would  liave  been  the  most  profitable  way  of  turning  the  land  to 
account — and  the  return  would  have  been  between  ^3  and  £4i 
an  acre ;  that  is  to  say,  it  is  possible  it  might  have  been  that, 
but  it  is  possible  it  might  have  been  a  great  loss.  Now, 
gentlemen,  just  take  between  £3  and  ^4  an  acre,  and  notice 
that  that  is  between  three  and  four  times  the  rent  which  he 
was  paying ;  it  is  more  than  double  the  rent  which  was  paid, 
and  IS  now  paid  under  the  new  lease  that  began  in  that  year. 
But  take  £S :  10s.  on  90  acres,  and  what  is  me  result !  £315. 
Now,  that  is  without  estimating  the  possibility  of  loss ;  that 
is  without  considering  the  matter  of  speculation  and  pre- 
cariousness. Take  that  if  you  will,  but  I  submit  to  you  it 
would  not  be  proceeding  according  to  Mr  Dickson's  notion 
of  what  is  right ;  but  you  will  judge  whether  you  are  proceed- 
ing according  to  your  own  notion  of  what  is  ri^ht  by  looking 
to  possibility  of  gain  merely,  without  considering  possibility 
of  loss.  In  that  verv  season,  1859,  everything  was  disadvan- 
tageous. I  am  really  not  asking  you  to  assume  that ;  but, 
in  point  of  fact,  everything  was  msadvantageous.  By  that,  I 
mean  that  you  have  to  add  the  two  disadvantages  which  were 
certain,  to  a  third,  which  was  uncertain  till  the  event  The 
two  disadvantages  which  were  certain  were  the  light  gravelly 
nature  of  the  soil,  and  no  manure  except  artificial,  with  the 
exception  of  28  acres.  These  were  two  disadvantages  certainly. 
The  third  disadvantage,  which  was  uncertain  till  the  event,  was 
the  weather.  But  tne  weather  was  *  drouthy  f  it  was  the 
driest  year  we  have  had  in  East  Lothian  for  twenty  years — 
since  1826,  I  think  one  of  the  witnesses  said.  But  if  you 
have  such  gravelly  soil,  and  only  artificial  manure,  and  the 
season  the  driest  since  1 826,  you  have  a  combination  of  the 
most  un&vourable  circumstances  for  this  tremendous  experi- 
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SoL-Genorai,  ment  that  Mr  Miller  was  going  to  try.  And  the  probability, 
for  Defender,  according  to  the  testimony  of  all  the  witnesses  on  the  part  of 
the  defender — and  I  do  commend  their  evidence  to  your 
apjpreciation — is,  that  the  crop  would  have  been  unsuccessful. 
What  do  you  think,  not  only  of  Mr  Dickson,  but  of  Mr  John 
Curror  and  Mr  Adam  Curror.  Two  more  respectable,  two  more 
experienced,  and  more  moderate  iLgricultm'ists  do  not  exist 
in  the  country.  If  any  of  you  know  them,  you  know  it  is 
true ;  and  they  think  the  possibility  is  that  nothing  would 
have  been  made,  but  a  great  loss.  You  are  not  to  take  the 
most  loss,  and  think  nothing  of  the  gain;  but  for  that 
reason  you  are  certainly  not  to  estimate  the  possibility  of 
gain  only  without  the  possibility  of  loss.  What  kind  of  rule 
are  you  driven  to  then !  That  which  common  sense  suggests 
to  you  as  a  very  satisfactory  one.  30s.  is  a  very  good  return 
to  the  landlord.  What,  taking  all  circumstances  into  con- 
sideration, is  fair  remuneration  for  the  tenant,  relieving  him 
from  risk  ?  W^hat  estimate  is  a  fair  sum  to  give  him  ?  Half 
rent — ^whole  rent— two  rents  if  you  will,  ^though  such  a 
thing  never  was  given  for  such  a  valuation  in  that  way.  '  I 
do  really  appeal  to  you  as  a  valuation  jury ;  you  are  valuing 
over  this  land  to  Mr  Hunter,  which  he  has  to  pay  for, 
because,  as  I  said  to  you  at  the  outset,  he  has  to  submit  to  a 
judgment  which  he  cannot  quarrel,  and  which  he  does  not 
quarrel,  although  it  was  right  to  you  to  explain  how  it  came 
about  I  say  you  will  value  the  land  over  to  him,  or  to  the 
incoming  tenant.  What  do  you  think  the  fair  way  of  dealing 
with  it,  and  what  is  a  hir  sum  to  give  ? 

Now,  gentlemen,  we  have  the  evidence  of  the  incoming 
tenants.  It  is  impossible  for  you  to  disregard  that ;  and,  with 
the  ^eatest  possible  respect  for  the  judgment  oi  those  who 
think  otherwise,  it  is  impossible  for  anybody  to  disregard  it 
The  incoming  tenant  had  the  best  means  of  knowing  wnat  the 
land  was  worth.  You  may  doubt  his  honesty.  I  was  sorry 
indeed  to  hear  the  Lord  Advocate  make  some  suggestions 
ajzainst  his  veracity.  I  shall  advert  to  that  to  shew  you  how 
flimsy  they  were — ^but  if  you  do  not  doubt  his  veracity, 
you  cannot  doubt  his  experience  and  means  of  knowledge 
on  the  subject  as  to  which  he  was  interrogated.  He  has 
cultivated  it  from  1859  till  now ;  he  bad  a  crop  that  'year 
1859 ;  we  have  both  of  them  speaking  to  that ;  we  only  had 
one  of  the  tenants  in  the  witness-box,  but  the  other  of  them 
said  the  same  thing.  What  about  Closehead  ?  The  very  worst 
land  on  the  &rm ;  not  fit  to  grow  potatoes.  What  sihont 
Wilk  Park  ?  The  same  thins^.  He  tried  them  with  turnips ; 
he  could  not  do  otherwise,  K>r  he  bad  to  plant  turnips  upon 
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all  the  available  ground  which  was  handed  over  to  him  ;  he  SoL-Gjn^ 
had  some  potatoes,  and  they  were  an  entire  failure.    I  am  not  ^^  ^' 

ffoing  to  attribute  much  to  that  actual  experiment,  because 
he  was  three  weeks  or  a  month  too  late  in  planting ;  although 
he  does  not  attribute  that,  it  is  also  just  to  say,  on  the  other 
hand,  to  the  lateness  of  sowing,  but  to  the  *  drouthy '  season. 
He  says  no  potatoes  planted  earlier  would  have  grown  there 
that  season,  and  he  has  had  sufficient  experience  of  the  land. 
They  were  planted,  however,  not  later  than  the  time  formerly 
considered  best  for  planting  potatoes  ;  but  it  is  fair  to  take 
into  account  that  the  potatoes  as  he  said,  were  too  late  ;  but 
the  turnips  were  in  good  time,  and  the  turnips  entirely  failed. 
Why  ?  On  account  of  the  nature  of  the  soil,  and  the  con- 
dition of  the  farm  and  the  '  drouthy '  season  ;  that  is  why  they 
failed.  What  was  that  land  worth — the  whole  of  it  ?  Mot  «^  100 
or  about  ^100  ;  but  the  Lord  Advocate  said  he  demanded 
•£^500.  Well,  that  is  quite  true  ;  but  the  word  demand  is  a 
pretty  strong  word  to  use.  This  was  a  conversation  he 
nad  with  a  clerk  of  Messrs  Hunter,  Blair,  and  Cowan. 
He  said—*  Let  Mr  Miller  have  the  land.     What  put  the  ^500 

*  into  your  head  which  you  mentioned  to  Mr  Latta? — Oh, 
'  there  was  a  provision  in  the  lease,  that  there  should  be  ^5 
'  an  acre  paid  for  miscropping,  and  I  thought  £b  should  be 
^  the  measure  for  anv  out  of  the  way  thing ;  and  if  I  did  not 
'  get  the  land  I  should  get  a  sum  as  well  as  I  had  to  pay  for 
'  miscropping  the  land  ;  and  then  I  said  I  would  take  .f^SOO.' 
And  when  asked  for  an  explanation  of  asking  so  much,  he  said, 

*  Well,  people  are  always  anxious  to  get  as  much  as  possible.^ 
The  Lord  Advocate  refers  to  that  as  shewing  Mr  Clark's  want  of 
candidness,  as  much  as  to  say  that  you  cannot  believe  him  as  to 
the  crop  of  1 859,  or  the  quality  of  these  fields  according  to  his 
experience ;  and  that  vou  are  to  take  it  that  the  land  was  worth 
iPSOOor jP300.  Gentlemen,yourowngoodsense willreject that. 
But  there  was  another  thing.  Oh,  there  was  something,  at 
least  at  the  former  trial,  about  land  having  yielded  1 7  bolls 
an  acre  of  beans,  and  when  he  heard  there  was  to  be  a  new 
trial,  he  went  and  had  the  ground  measured  by  the  school- 
mas(ter.  Now,  I  think  something  is  due  really  to  the  re-  * 
putation  and  character  of  the  persons  who  are  compelled  to 
^o  into  the  witness-box ;  and  I  must  for  my  part  do  Mr  Clark 
justice  here,  and  I  think  it  is  no  more  uian  justice.  A 
farmer  in  Mr  Clark's  position  has  said  that  he  thinks  there 
would  be  a  (juantity  of  1 7  boUs  of  beans  per  acre ;  he  did  not 
measure  it,  either  the  ground  or  the  produce ;  that  was  the  case. 
What  he  had  said  is  talked  of  by  his  brother  farmers,  who  say 
that  no  land  in  Scotland  would  yield  that,  and  that  he  must  be 


576 

SoL-G«D6n],  wrong  as  to  the  estimate  he  had  made.  He  says — '  If  there  is 
for  Defender,  .^ohesi  new  trial  I  will  be  asked  about  that  again,  and  I  will 
'  better  see  how  that  is ;'  and  hegot  itmeasured^andthe  land  was 
about  one-fourth  more  than  what  he  had  anticipated.  Do  you 
think  that  reflects  upon  a  man's  veracity  ?  Just  put  any  one 
of  yourselves  into  his  position.  You  say  the  ground  proauced 
so  much  an  acre ;  you  are  told  you  must  be  extravagantly 
wrong,  as  so  much  was  never  produced  on  any  acre  of  land 
in  Scotland  ;  the  land  has  not  been  measured  or  the  crop 
not  measured.  Is  it  an  argument  against  your  veracity  or  un- 
doubted candidness  to  have  the  land  measured,  especially 
as  it  had  to  be  measured  at  any  rate !  He  bad  to  pay  the  man 
for  cutting  the  beans.  I  don't  think  it  is  very  jGeut  to  deal 
with  the  integrity  of  a  witness  in  that  way  ;  but  you  will  judge. 
(Gentlemen,  I  am  not  disposed — I  confess  I  don^t  think  it 
would  be  attended  with  any  advantaf^e — ^to  go  over  in  detail 
the  evidence  which  you  have  had  laid  before  you  upon  the 
value  of  the  seed,  or  any  other  calculations  upon  the  one  side 
or  the  other,  upon  the  data,  either  furnished  to  the  witnesses 
or  suggested  by  themselves.  I  don't  think  that  is  the  way 
to  de^with  this  case ;  I  have  told  you  my  reasons  for  think- 
ing  so,  but  whatever  information  you  reouire  on  the  details, 
rou  will  receive  from  his  Lordship  witn  perfect  accuracy, 
^r  my  part,  I  don'*t  think  it  necessary  to  advert  to  these 
details,  or  to  give  averages  or  things  of  that  kind,  which  in 
my  judgment  would  be  an  unjust  way  of  dealing  with  the  case. 
Averages,  when  you  take  the  evidence  upon  one  side  and  the 
other,  are  often  unjust.  For  example,  you  would  bring  into 
commixion  that  wild  evidence  of  Mr  Herriot's,  and  then,  pro- 
ceeding upon  the  average,  you  would  count  the  witnesses 
upon  both  sides.  That  woula  be  ridiculous  ;  it  would  make 
the  result  of  the  case  depend  upon  the  number  of  witnesses 
which  one  party  or  the  other  had  examined. 

But  upon  the  measurement  of  the  land  I  have  a  word  to 
say.  Nobody  gave  you  any  information  upon  the  part  of 
the  pursuer  as  to  the  true  measurement  of  the  land.  Mr 
Miller  just  assumed  97  acres.  Why,  he  did  not  tell  us ;  it  is 
*  Quite  plain  that  that  was  wrong,  utterly  wrong ;  he  did' not 
deduct  even  the  whins.  The  Lord  Advocate  thinks  there 
should  be  2  more  acres  deducted,  but  why,  he  did  not  explain. 
Mr  Dickson's  attention  was,  however,  called  to  it,  ,and  the 
attention  of  all  oar  witnesses  was  called  to  it.  I  take  Mr 
Dickson's  evidence  upon  the  subject  as  to  what  ground  was 
available  in  the  most  mvourable  view,  anticipating  all  cireum- 
stances  favourable  for  a  black  crop,  and  his  calculation  was 
89  acres  and  a  fraction,  and  accordingly,  in  dealing  with  the 
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evidence,  I  take  90  acres.  You  have  seen  the  farm  yourselves,  f  **^  tw^T'' 
and  there  is  a  good  deal  of  weight  due  to  what  you  may  think  ^'  ^  ^' 
yourselves  upon  the  matter  on  inspection .  If  you  thinK  differ- 
ently from  Mr  Dickson  you  will  correct  him,  but  I  submit  to 
you  in  the  meantime,  as  according  to  the  truth  of  the  matter, 
so  far  as  we  can  judge  of  it  from  the  evidence  before  us,  that 
of  these  fields  not  more  than  90  acres  is  the  quilntity  avail- 
able for  this  purpose.  The  rest  must  be  thrown  out  of  view  ; 
4  acres  of  it  mdeed  had  been  in  potatoes  the  year  before,  and 
could  not  be  in  potatoes  in  this  year. 

There  is  one  tning  which  I  trust  you  will  pardon  me  just  for 
alluding  to— I  know  you  will  pardon  me  for  alluding  to  it — ^be- 
cause it  is  for  the  purpose  of  ensuring  perfect  fSedmess  in  the 
consideration  of  this  matter.  If  vou  have  heard  of  a  tender 
having  been  made  in  this  case,  I  beg  you  will  leave  that  out  of 
view  ^together  ;  you  can  have  no  accurate  information  upon 
the  subject — ^no  information  upon  which  you  are  entitlea  to 
rely,  and  you  would  do  an  injustice,  which  lam  sure  you  shall 
not  do  willingly,  ifyou  allowed  that  matter  to  influence  you 
in  the  slightest.  Tenders  are  frequently  grossly  in  excess  of 
what  they  ought  to  be  ;  they  are  rar  oftener  above  than  under 
it ;  sometimes  even  three  times  more  than  they  ought.  You 
cannot  determine  the  case  with  reference  to  any  tender  what- 
ever ;  you  wiU  not  do  ^our  duty  justly,  as  I  am  certain  you 
will  do,  without  throwing  that  overboard  altogether.  You 
have  heard  of  the  previous  trial  in  this  case ;  if  you  have 
heard  what  the  verdict  was  there,  and  how  it  was  set  aside, 
please  set  that  aside  too,  otherwise  you  will  do  no  justice 
to  the  parties,  to  the  case,  or  to  yourselves.  Discharge  that 
too,  and  address  your  minds  to  this  consideration  only — 
what  is  &ir  between  man  and  man  on  this  subject 

Pardon  me  for  one  word  more ;  it  is  about  the  course  of 
litigation,  which  has  been  referred  to.  You  have  nothing  to 
do  with  that  either.  If  there  has  been  more  litigation  than 
is  judicious,  if  the  landlord  has  been  worsted,  that  is  to  say 
has  fiEuled  at  every  turn,  that  has  nothing  to  do  with  the 
question  before  you,  as  you  know.  I  should  form  a  different 
opinion  from  the  Lord  Advocate  on  that  matter,  and  I  think 
it  would  have  been  better  if  he  had  not  put  that  before  you, 
as  thev  are  elements  which  may  lead  to  error.  They  are  not 
considerations  which  can  guide  you  to  truth  and  justice,  and 
truth  and  justice  are  what  you  are  in  pursuit  of.  What  I  ask 
you  to  consider  i^this: — Mr  Hunter  oows  to  the  judgment 
which  has  been  pronounced,  and  is  ready  to  make  compen- 
sation according  to  what  you  shall  determine  and  declare  to 
be  due  to  Mr  Miller,  what  is  a  fiair  sum,  not  taking  extrava- 
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^*^i-Generai,  g^nt  suppositions  of  gain  upon  the  one  side  or  of  loss  upon 
for  Defender,  ^j^^  other.  Consider,  however,  the  possibility  of  gain,  not 
leaving  out  of  view  the  possibility  of  loss.  Determine,  with 
both  these  considerations  before  you,  what  certain  sum  will 
be  sufficient  Half  rent,  whole  rent,  two  rents,  three  rents, 
more  than  ever  was  given  before.  But  these  are  the  very 
considerations  which  alone  can  guide  you  to  what  is  just  and 
reasonable  here.  I  am  sure  these  considerations  will  guide 
you,  and  that  you  will  spurn  such  inflamed  and  exaggerated 
evidence  as  would  lead  you  to  sums  approaching  to  Uie  fee- 
simple  value  of  the  land ;  even  half  of  it,  even  a  fourth  of  the 
*  value  of  the  land,  even  a  tenth  of  it,  would  be  monstrously 

extravagant  for  one  season.  Name  a  sum  now  which,  in 
all  the  circumstances,  and  having  regard  to  all  these  con- 
siderations, you  think  it  is  iust  that  Mr  Hunter  should  nay, 
and  what  you  think  Mr  Miller  should  receive,  and  it  shaU  be 
paid,  and  there  will  be  at  length  an  end  \o  all  this  protracted 
and  somewhat  painful  controversy. 


T^rd  Justice-  Lovd  JusfHce  -Clerk, — ^Gentlemen  of  the  jury,  you  have  now 
Clerk's  Charge,  jje^jj  gQ  i^^g  engaged  in  the  consideration  of  tnis  case,  that 
I  should  be  very  fein  to  relieve  you  from  any  further  labour 
in  connection  with  it,  esnecially  in  attending  to  the  observa- 
tions which  I  have  to  maKC.  But  I  am  afraid  I  cannot,  con- 
sistently with  my  duty,  avoid  in  the  first  place  directing  you 
in  point  of  law,  what  is  the  question  you  have  got  to  try, 
because  I  am  afraid  there  has  been  some  misapprehension  of 
that ;  and  in  the  second  place,  suggesting  to  you  what  are 
the  points  of  difficulty  in  the  case,  not  in  the  way  of  going 
over  the  evidence  in  detail,  or  comparing  the  estimates  one 
witness  makes  with  that  which  another  has  made,  but  only  to 
call  yotu:  attention  to  the  evidence,  in  so  &r  as  it  bears  upon 
the  three  or  four  points  of  important  controversy. 

But,  in  the  first  place,  let  us  see  what  the  question  is  yoa 
have  to  try.  This  issue,  as  it  stands  in  the  printed  paper 
before  you,  ' 


'  Whether  the  defender,  by  means  of  an  interdict  obtained  bj 
him  against  the  pursuer  on  or  about  ^Ist  March  1859,  wrongfully 
prevented  the  pursuer  from  taking  a  waygoing  black  crop  from 
one-sixth  part,  consisting  of  100  acres,  or  thereby,  of  the  farm 
and  lands  of  Springfield  and  Oldhamstocks,  belonging  to  the 
defender,  and  of  which  the  pursuer  was  tenaA;,  or  from  any  part 
thereof,  to  the  loss,  injury,  and  damage  of  the  pursuer.' 

There  can  be  no  doubt  in  the  world  that  on  31st  March 
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1 859  this  interdict  was  granted  on  the  application  of  the  ^J^/*^?^* 
defender  himself;  that  by  means  of  that  mterdict  the  pur-  •charge, 
suer,  Mr  Miller,  was  prevented  from  taking  a  waygoing  black 
crop  from  one  sixth  part  of  the  farm — whether  it  was  ibo 
acres  or  9T)  acres  we  won't  inquire  in  the  meantime ;  and 
there  is  just  as  little  doubt  that  in  consequence  of  that  he  is 
entitled  to  be  compensated  for  what  he  has  lost,  because  I 
am  bound  to  tell  you  that  it  has  been  fixed  by  a  previous 
judgment  in  this  case  that  that  interdict  was  obtained  by 
Mr  Hunter  wrongfully  within  the  meaning  of  this  issue.  But 
then  I  must  explain  to  you  precisely  what  is  meant  by  the 
word  '  wrongfully'  in  such  an  issue.  It  does  not  mean^that 
there  was  any  personal  wrong  or  oppression  upon  the  part  of 
the  landlord  ;  it  does  not  mean  that  he  obtained  the  inter- 
dict upon  false  pretences,  or  upon  an  untrue  statement  of 
&cts,  or  anything  of  that  kind.  It  means  no  more  than  this, 
that  in  a  question  of  law  which  required  to  be  tried  between 
these  two  parties,  Mr  Hunter,  the  landlord,  has  been  found 
to  be  wrong  in  point  of  law.  It  is  of  the  utmost  importance 
that  you  should  understand  this  thoroughly,  because,  as  you 
will  see  by-and-bye,  it  affords  you  a  practical  rule,  but  it  is 
also  a  legal  rule,  and  one  which  I  am  bound  to  enforce  upon 
you  as  matter  of  legal  direction — ^a  practical  rule  for  assessing 
damages.  If  an  interdict  is  obtamed  by  a  party  upon  an 
untrue  statement  of  facts — ^untrue  representations — and  used 
oppressively,  that  opens  up  a  claim  of  damages  of  a  totally 
dinerent  kind  from  what  we  have  to  deal  with  in  the  present 
case.  The  party  who  complains  of  that  is  entitled  to  have 
his  loss  repaired,  not  upon  the  footing  of  a  bare  estimate  of 
what  he  might  have  made  for  that  having  been  used  against 
him,  but  upon  a  just  and  general  consideration  of  the  loss 
which  he  has  sustained,  and  the  injury  which  may  have  been 
done  to  him  in  his  general  affiiirs  otherwise,  and  even  in  his 
feelings.  But  the  present  case  is  not  a  case  of  that  kind  at 
alL  And  in  order  that  I  may  make  the  nature  of  this  case 
more  clearly  apparent  to  you,  I  wish  to  call  your  attention  in 
the  first  place  to  the  precise  circumstances  in  which  this 
interdict  was  granted.  When  an  application  is  made  for 
interdict  to  the  Court  of  Session,  I  daresay  you  know  that 
it  is  usual  to  ask  for  interim  interdict ;  that  is  to  say,  inter- 
dict which  is  to  have  effect  in  the  meantime,  while  the  ques- 
tion of  right  between  the  parties  is  bein^  tried ;  and  that 
was  the  nature  of  this  interdict.  What  is  called  a  note  of 
suspension  and  interdict  was  presented  in  the  Bill-Chamber, 
for  the  purpose  of  trying  the  question  of  right  between  these 
parties,  whether  the  tenant  was  entitled  to  a  waygoing  black 
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Lord  Jurtioe.  crop  from  one-sixth  part  of  the  fimn ;  and  that  ouestiony  I 
cierk'gChMge.  ^^^  haidlv  tell  you,  cotild  not  be  tried  in  a  very  snort  time. 
In  point  of  &lcU  it  took  a  very  considerable  time  to  try  it, 
because  there  was  a  juc^gment  first  by  the  Lord  Ordinary, 
then  by  the  Second  Division,  and  afterwards  by  the  House 
of  Jjotqs  ;  and  that,  of  course,  takes  a  very  considerable  time. 
But  in  every  such  case  where  such  a  question  is  to  be  tried, 
there  must  be  something  arranged  in  the  meantime  about 
who  is  to  remain  in  possession  of  the  subject.  Now,  in 
the  present  case,  of  course,  either  Mr  Miller  was  to  be 
left  in  possession,  or  he  was  to  give  up  possession,  and  the 
landlord  or  his  incoming  tenant  to  take  it,  and  whichever 
way  that  had  been  regulated,  there  would  have  been  a  claim 
of  damages,  if  the  party  who  remained  in  possession,  or 
got  possession,  was  ultimately  found  to  be  m  the  wrong 
upon  the  question  of  law.  Suppose,  for  example,  that  Mr 
Miller  had  resisted  the  interim  interdict,  and  that  it  had  been 
refused,  and  he  had  been  allowed  to  remain  in  possession, 
and  that  it  had  been  found  in  the  end  that  he  haa  not  been 
entitled  to  the  possession,  then  the  landlord  would  have  had 
a  claim  of  damages  a^nst  him,  just  as  the  tenant  has  against 
his  landlord  now.  He  would  have  been  entitled  to  get  from 
the  tenant  what  the  landlord  or  his  incoming  tei^t  could 
have  made  of  the  land.  And  so  in  the  case  that  has  actually 
occurred,  where  interim  interdict  was  granted,  and  the 
possession  was  practically  transferred  from  the  old  tenant 
to  the  new,  the  old  tenant,  who  is  found  to  be  in  the  right, 
is  entitled  to  whatever  he  can  shew  that  he  could  have  made 
of  the  land  if  it  had  been  left  in  his  possession.  Accordingly, 
•  he  asked  what  has  been  ultimately  found  to  be  his  l^al 
right  But,  gentlemen,  when  this  case  was  first  presented  to 
the  Court,  the  following  proceeding  took  place : — ^An  interdict 
was  asked  for  upon  caution,  as  it  is  called — ^that  is  to  say, 
the  landlord  saia — ^  Give  me  an  interim  interdict,  imd  I  will 
'  repair  any  damage  that  is  sustained  by  the  tenant  if  it  shall 
'  be  ultimately  found  that  I  am  wrong.  And  the  tenant,  on 
the  other  hand,  put  in  a  paper  in  answer  to  this  application, 
in  which  he  expressed  nimself  thus : — '  The  respondent, 
'  under  express  reservation  of  all  claim  of  damages  oompe- 
'  tent  to  him  for  aiw  injury  he  mip^  suffer  in  consequence 
'  of  being  preventea  from  taking  the  waygoing  black  crop, 
'  is  willing  that  the  question  of  right  should  be  tried  in  the 
*  present  process,  and  with  that  view  consents  that  the  note  be 
*•  passed,  and  interim  interdict  granted  on  caution  as  craved.' 
So  that,  in  point  of  fact,  the  interdict  which  was  granted,  and 
which  has  been  found  to  be  against  legal  right,  was  in  truth 
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^ranted  of  consent  of  the  tenant  himsell  That  does  not  in  if*j!»''^2^^ 
the  slightest  degree  preclude  him  from  the  present  claim,  "  '  ^'^^ 
but  it  shews  this,  that  an  arrangement  was  thus  made  by  the 
parties  when  this  question  of  law  arose,  that  the  possession 
m  the  meantime  should  be  with  the  landlord,  leaving  for 
after  adjustment  what  might  be  the  claim  of  the  tenant  in 
consequence  of  being  deprived  of  the  possession  under  this 
agreement ;  for  it  is  neither  more  nor  less  than  an  agreement 
between  landlord  and  tenant  that  the  interim  interdict  should 
be  granted,  and  that  the  possession  should  so  stand,  in  the 
meantime.  But  in  order  that  I  may  make  this  still  more 
clearly  intelli^ble,  I  shall  give  it  you  in  the  words  of  the 
judgment  of  the  Court,  because  I  am  very  anxious  that  I 
should  not,  in  addressing  these  observations  to  you  upon  the 
law  of  the  case,  be  led  into  the  slightest  slip  or  inaccuracy. 
Upon  the  last  occasion  when  this  case  was  before  the  Court, 
and  appointed  to  be  tried  on  the  present  occasion,  the 
judgment  of  the  Court  contains  the  following  statement : — 

'  It  is  said  that  the  interdict  was  applied  for  in  good  faith,  on 
probable  grounds,  and. upon  a  statement  of  fact  which  is  not 
impugned  as  being  in  any  degree,  or  to  any  extent,  inaccurate. 
Now,  that  is  certainly  true.  The  defender  undoubtedly  made 
his  application  for  that  interdict  in  good  faith,  believing  that 
the  construction  of  the  lease  was  with  him  ;  and  it  is  impossible 
to  deny  that  he  made  it  on  probable  grounds,  because  the  question 
that  was  raised  and  determined  between  these  parties  in  the 
previous  process  was  by  no  means  unattended  with  difficulty ;  and 
as  regards  the  accuracy  of  the  statements  of  fact  which  he  made-— 
reverting  to  these  statements  of  fact  now  as  they  have  been  put 
in  evidence  before  the  jury,  and  are  here  for  our  consideration 
— I  must  say  that  the  statements  are  made  with  great  c&re, 
precision,  and  moderation ;  and  the  facts  of  the  case  as  they 
have  come  out,  both  in  the  previous  Ase  and  in  the  present 
case,  fully  justified  every  one  of  these  statements  in  point  of 
fact.  The  only  error  of  the  defender,  if  error  there  be,  was  an 
error  in  law — ^an  error  upon  the  construction  of  the  contract  of 
leaj9&  He  was  wrong  upon  that ;  it  has  been  finally  adjudged 
that  he  was  wrong  upon  that,  and  consequently  he  must  make 
good  to  the  pursuer  the  loss  which  the  pursuer  has  sustained  by 
being  deprived  of  his  black  crop  from  these  100  acres  of  land 
upon  that  erroneous  construction  of  the  lease.  But  when  the 
wrong  committed  by  the  defender  in  an  application  for  interdict 
is  a  pure  error  in  law,  and  where  he  is  in  perfect  good  faith, 
and  makes  his  application  upon  probable  grounds,  it  seems 
to  me  necessarily  to  follow,  that  all  die  remedy  which  the  pursuer 
can  ask  or  obtain  is,  that  he  shall  have  repaired  to  him  the  actual 
loss  which  he  has  sustained,  and  not  one  penny  more.    Now,  no 
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doubt,  in  a  case  of  this  kind,  the  actual  loss  which  the  tenant  has 
sustained  by  being  deprived  of  the  use  of  the  land  is  not  capable 
of  being  estimated  with  perfect  accuracy.  If  he  remained  in 
possession  we  should  have  been  able  to  say  what  he  made  of  it. 
But,  on  the  other  hand,  we  are  able  to  see  whift  the  incoming 
tenant  made.  But  the  latter  mode  of  estimating  the  loss  of  the 
outgoing  tenant  is  not  a  sound  one,  because  the  incoming  tenant 
would  cultivate  the  lands  with  a  different  object  and  purpose 
altogether  from  that  with  which  the  outgoing  tenant  would  have 
cultivated  them;  and  we  have  not  the  benefit  of  ascertaining 
precisely  what,  if  he  had  been  left  in  possession,  the  outgoing 
tenant  would  have  made.  But  when  we  proceed  to  assess  the 
damages  in  such  circumstance^,  the  character  of  the  wrong 
appears  to  me  to  be  of  the  greatest  possible  consequence.  If 
this  interdict  had  been  obtained  in  bad  faith,  and  upon  an  untrue 
statement  of  fact,  I  should  have  then  said  that  the  pursuer  went 
to  the  jury  with  this  great  advantage — ^that  he  woiild  have  been 
entitled  to  say  to  them — *  I  am  deprived  of  the  possibility  of 
'  shewing  what  the  value  of  this  land  to  me  was  in  the  year  1859, 

*  by  the  grossly  wrongful  and  oppressive  conduct  of  my  opponent, 
'  and  therefore  you  may  presume  everything  against  him,  and 

*  you  will  presume  everything  in  my  favour  in  estimating  the 
'  damage.'  But  where,  on  the  other  hand,  all  that  he  can  say 
to  the  jury  is  this — and  this  is  all  that  he  was  entitled  to  say  to 
the  jury — *  My  landlord  has  been  mistaken  as  to  the  terms  of 

*  the  lease.  I  was  entitled  to  have  a  crop  off  these  lands.  He 
'  was  in  perfect  good  faith  no  doubt,  acted  on  a  quite  honest  in- 
'  terpretation  of  the  contract,  made  no  false  or  inaccurate  state- 
'  ments  in  point  of  fact,  but  still  I  am  entitled  to  have  this  loss 
'  of  the  land  repaired.*  But  his  is  a  different  position  indeed 
from  what  I  have  just  expressed,  and  he  is  not  entitled  to  obtain 
one  shilling  more  than  represents  the  actual  loss,  so  far  as  that 
can  now  possibly  be  ascertained.* 


Now,  that  is  the  lHw  binding  upon  you  on  the  present 
occasion,  in  making  up  your  minds  as  to  what  your  verdict 
should  be.  It  is  not  a  matter  upon  which  you  or  I  can  have 
any  choice,  and  if  your  verdict  were  to  violate  that  rule  and 
prmciple  of  assessment,  I  think  it  right  to  tell  you  that  it 
would  be  set  aside  at  once.  Now,  proceeding  upon  that  view, 
let  us  inquire,  upon  the  evidence  before  us,  what  is  the  actual 
loss  whicn  the  pursuer  has  proved  to  you  that  he  sustained 
by  being  deprived  of  this  land  ?  And,  gentlemen,  the  pursuer 
in  an  action  of  this  kind  is  not  relieved  from  the  ordinary 
burden  that  lies  upon  every  pursuer  to  prove  his  case.  There 
are  no  presumptions  about  it  at  all,  one  way  or  the  other ;  he 
must  prove  to  you  that  if  be  had  been  left  in  possession  of 
this  number  of  acres  of  the  farm,  for  the  purpose  of  reaping 
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a  black  crop  from  it  in  the  year  1859,  he  would  have  made  ^^/(2?^ 
so  much  money.      No  doubt,  as  said  in   that   judgement  ^^"^  *  ^^^'^' 
which  I  have  just  read  to  you,  it  is  impossible  to  estimate 
that  with  precise  accuracy,  nor  is  that  expected  of  any  pursuer 
in  any  action  of  damages  in  any  circumstances  ;  but  be  must 
come  near  to  it,  and  he  must  shew,  upon  fair  and  reasonable 
grounds,  that  a  person  placed  in  his  position  in  the  spring  of 
1859  could  fairly  expect  to  make  so  much  off  that  land,  if  he 
was  left  in  possession  of  it  as  outgoing  tenant,  to  reap  a  black 
crop  before  the  separation  of  the  crop  from  the  ground.   Now, 
there  are  yarious  ways  in  which  an  estimate  may  be  made  of 
a  loss  of  this  kind  ;  and  Mr  Dickson  told  you  that  in  many 
oases  in  which  such  estimates  are  made,  there  is  a  sort  of  rule 
of  thumb  by  which  arbiters  arrive  at  a  just  conclusion.    They 
take  half  rent,  and  he  says  that  that,  under  average  circum- 
stances, represents  fairly  enough  the  loss  which  a  tenant  sus- 
tains by  having  a  portion  of  his  farm  taken  away  from  him. 
It  rather  appears  to  me  that  that  rule  is  not  precisely  appli- 
cable here,  but  it  is  for  your  consideration.    I  only  suggest 
it  to  you  in  this  matter ;  I  am  not  now  directing  you  in 
point  of  law  at  all,  but  merely  suggesting  what  occurs  to  me 
as  fair  and  right  to  the  case.    It  is  hardly  applicable  to  a  case 
so  special  as  that  which  we  have  before  us,  of  a  person  being 
deprived  of  the  use  for  a  single  season,  for  a  certain  defined 
and  limited  purpose  of  only  a  portion  of  his  farm.    When  a 
part  of  a  man's  farm  is  taken  from  him  by  a  railway  com- 
pany, it  would  be  ouite  just  to  say  that,  for  the  remaining 
years  of  the  lease,  ne  shall,  in  the  first  place,  be  relieved  of 
paying  any  rent  to  his  landlord  for  that  which  is  taken  away, 
or  an  abatement  of  rent,  and  that  he  shall  also  have  an  equiva- 
lent for  his  anticipated  profit — ^tenant's  profit — ^to  the  extent 
of  half  of  the  year's  rent  for  each  year  ;  or  something  of  that 
kind.     But  this  is  a  case  altogether  away  from  the  ordinary 
cases  of  valuation  ;  it  is  a  case  where,  on  the  one  hand,  the 
tenant,  if  he  was  right  in  point  of  law,  was  entitled  to  count 
upon  having  this  land  for  this  particular  year ;  and  on  Uie 
other  hand,  the  landlord  is  well  entitled  to  say — ^It  is  not 
right  to  take  a  piece  of  land  out  of  the  farm,  and  disturb  the 
whole  rotation  or  cropping,  thereby  rec[uiring  a  great  deal  of 
trouble  and  inconvemence  to  bring  it  right  again.     Nor  was  it 
a  piece  of  land  that  the  tenant  was  entitled  to  use  for  any  pur- 
pose that  he  thought  most  profitable  for  himself.    His  right  to 
use  it  was  restricted  to  taking  a  black  crop,  so  that  altogether 
the  specialties  of  the  case  are  such  that  any  ordinary  rule  of  that 
kind  which  prevails  in  arbitrations,  I  think  would  be  hardly 
satisfactory  to  your  minds.    At  the  same  time  it  is  not  by 
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Gterik'  ^^^  *^°y  means  an  unfedr  thing  for  the  defender  to  say ;  for  if 
8  iiaige.  mj j^j,  jyj.  circumstances  half  rent  is  a  fair  representation  of 
what  the  tenant  lost  in  the  way  of  profit  by  having  a  portion 
of  his  land  taken  away,  that  might  give  you  some  kind  of 
ratio  for  estimating  Mr  Miller^s  Toss,  looking  to  the  evidence 
which  has  been  led  before  you  in  this  particular  case. 

Now,  let  us  consider,  in  the  first  place,  the  way  in  which 
the  pursuer's  claim  is  arrived  at  It  is  quite  obvious  that  his 
favourite  mode  of  valuing  the  possession  of  the  land  in  1859  is 
by  supposing  that  he  could  nave  taken  a  crop  of  potatoes 
on  the  whole  ;  and  he  says  that  he  could  have  made  from  that 
potato  crop  a  ^oss  produce  of  upwards  of  jP2000,  at  leasts  of 
which  he  thiims  tiie  profit  would  be  somewhere  about  two- 
thirds.  Mr  Hope,  who  is  his  leading  witness  upon  this  point, 
states  the  case  in  this  way : — He  says  he  thinks  that  81  acres  of 
that  land  would  have  yielded  35  bolls  an  acre  of  potatoes — 27 
large  and  8  small ;  and  that  another  portion  oi  it — ^what  is 
caUed  Closehead — consisting  of  16  acres,  would  have  given 
25  bolls.  He  then  says  that  he  thinks  the  total  in  that  way 
for  the  81  acres  would  be  ^£^2008  :  16s.,  and  that  the  yield 
from  Closehead  would  be  ^275  :  4s.,  which  makes  the  total 
amount  <f  2284.  Now,  I  am  stating  that  to  you  in  the  outset, 
as  what  I  may  call  the  largest  view  of  the  pursuer's  case  that 
has  been  attempted  to  be  presented.  But  it  must  have  been 
apparent  to  you  throughout  the  whole  evidence  which  was 
lea  for  the  pursuer,  that  the  estimates  which  were  made  by 
the  witnesses  were  all  made  upon  certain  assumptions.  There 
cannot  be  the  least  doubt  that  land  in  East  Lothian  will 
yield  35  bolls  an  acre  of  potatoes;  nay,  that  some  very 
special  potato  land  down  about  Dunbar  would  yield  a 
great  deal  *  more  some  years.  But  35  bolls  an  acre  of 
potatoes  is  a  very  large  yield  for  anything  like  ordi- 
nary land  ;  everybody  must  admit  that^  and  everybody 
examined  did  admit  it.  I  think  it  is  impossible  to  doubt 
that  these  estimates  are  made  upon  the  assumption,  in 
the  first  place,  that  the  soil  and  climate  of  the  land  are 
suitable  for  growing  potatoes ;  in  the  second  place,  that  the 
season  is  favourable ;  in  the  third  place,  that  the  land  is 
sufficiently  manured ;  in  the  fourth  place,  that  there  is,  in 
conseouence  of  these  things,  a  plentiful  crop ;  and  in  the 
fifth  place,  in  bringing  out  the  total  produce  in  money,  that 
t^ere  are  good  prices  going  in  the  market.  Now,  if,  in  point 
of  fact,  in  the  particular  case,  any  of  these  elements. fiuled, 
it  goes  a  long  way  to  disturb  the  calculation,  and  to  destroy 
its  value.  Therefore,  I  think  these  are  important  things  for 
you  to  consider  in  dealing  with  the  pursuer's  case.     Is  this 
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suitable  soil  and  climate  for  the  growth  of  potatoes!  And  ^^k'^ohS^ 
was  the  season  a  good  season, — a  good  season  for  the  growth  •chMge. 
of  potatoes  generally,  and  a  good  season  for  this  land !  Was 
there  sufficient  manure  to  produce  a  full  crop  of  potatoes  on 
that  land  in  that  season — I  mean  the  crop  estimated  by 
these  people  ?  And  were  the  prices  that  year  of  such  an 
amount  as  will  justify  Mr  Hope  and  the  others  in  stating  the 
potatoes  as  worth  1 6s.  a  boll  ?  These  seem  to  be  the  realW 
material  points  for  your  consideration.  Now,  as  regards 
the  land,  you  had  an  opportunity  of  seeing  it,  and,  in  that 
respect,  you  had  a  great  advantage  over  me — at  least  those 
of  you  who  are  able  to  appreciate  the  value  of  land.  But  t 
must  beg  to  call  your  attention  to  the  evidence  on  this  part 
of  the  case,  because  it  is  obviously  one  of  the  most  important. 
I  do  not  think  that  there  is .  any  very  great  discrepancy 
in  the  evidence  as  to  what  is  the  character  of  this  farm,  and 
also  what  is  the  nature  of  the  soil  in  the  particular  fields 
with  which  we  have  to  deal.  Thus,  for  example,  Mr  Hope 
gives  an  account  of  the  £Eu:m  which  is  well  worthy  of  your 
consideration.  He  is  asked  in  the  first  place  about  the  six- 
shift  rotation.  I  shall  read  to  you  all  he  says  about  that 
matter : — 

*  I  never  knew  of  such  an  expenment  as  changing  firom  the 
'  Gre  to  the  six-shift  in  the  last  year  of  the  lease,  such  as  was  pro- 
'  posed  in  this  case.  Without  that  change  the  tenant  could  not 
'  have  had  97  acres  of  black  crop  in  1859.  I  think  it  wasaccord- 
'  ing  to  good  husbandry  to  make  the  change  in  the  last  year,  but 

*  never  heard  of  such  a  thing  being  done.     I  cannot  say  which 

*  shift  is  best  suited  for  the  farm,  as  I  have  not  been  over  it.' 

Now,  it  is  a  material  observation  certainly,  on  Mr  Hope's 
evidence,  that  he  never,  down  to  the  present  day,  has  ex- 
amined that  jGeurm  with  a  view  to  say  what  is  the  character  of 
the  fjEum  generally.    But  he  says — 

'  I  was  in  the  three  fields.     T  was  there  only  once,  in  July  1863, 

*  for  several  hours.  If  the  farm  would  not  pay  on  the  six-shift, 
'  it  would  require  to  be  brought  back  to  the  five-shift  by  the  in- 
'  ooming  tenant,  and,  in  that  case,  it  would  be  against  the  rules  of 
'  good  husbandly  to  change  in  the  last  year  of  the  lease.     Would 

*  not  be  according  to  good  husbandry  if  change  under  old  lease 
'  could  not  be  continued  under  new  lease.  From  the  tabular 
'  statements  I  saw  nothing  inconsistent  with   good  prudential 

*  management.  Land  suitable  for  beans  is  a  strong  soil.  Old- 
'  hamstocks  is  a  light  friable  soil.     I  don't  think  beans  would 

*  succeed  there  well.     It  looks  to  me  like  a  turnip  farm.     I  think 
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Lord  JuBfcioe-  «  it  would  grow  tares  very  well,  and  4  or  5  acres  of  tares  would 
Clerk's  Chaiige.  t  ^  about  the  annual  amount  for  such  a  farm.' 

Now,  that  is  all  that  he  says  about  the  nature  of  the  fiEirm, 
soil,  climate,  or  anything  else.  In  short,  his  knowledge  of 
the  farm  is,  as  you  must  have  seen,  very  slight  indeed, 
compared  with  that  of  many  of  the  other  witnesses. 

Mr  Smith,  factor  at  Whittinghame,  knows  better  about  it ; 
and  he  says — 

'  The  farm  is  a  middling  light  soil.  Th^re  is  a  good  deal  of 
'  gp^vel  in  it.  I  have  never  known  in  that  locality  47  acres  of 
'  tares,  or  47  acres  of  mixed  beans  and  tares.  It  is  not  a  place 
'  for  beans  and  tares.  I  don't  think  potatoes  are  in  use  to  be 
'  grown  thereabouts.  On  Palmerton,  a  shade  lower,  potatoes  are 
'  grown ;  the  soil  is  better,  and  the  feam  also  lower.     I  don't 

*  think  it  would  be  profitable  io  grow  potatoes  on   Oldhamstocb 
'  as  an  ordinary  crop ;  but  of  course  it  might  be  different  in  a 

*  waygoing  crop.' 

Then  Mr  Law,  another  witness  for  the  pursuer,  says,  with 
regard  to  the  nature  of  the  farm — 

'  Some  of  it  is  very  free  good  land  for  grass  and  turnips,  some 
'  rather  clayey  and  wet,  and  some  moorish ;  there  is  more  of  the 
'  former  than  of  the  latter.  Part  is  good  potato  land  on  tbe 
'  east  and  south  sides.  Three  of  the  four  fields  look  rather  good 
'  potato  ground.     Backhill  is  not  so  good  for  potatoes,  but  about 

*  the  average  of  the  fann.' 

Now,  that  seemed  to  be  the  most  favourable  view  that  is  given 
by  anybody  of  the  nature  of  this  farm  and  soil,  and  oi  tbe 
nature  of  the  four  fields  particularly  in  question.  But  there  are 
several  other  witnesses  examineu  upon  the  subject.  I  don't 
observe  that  the  pursuer  himself,  Mr  Miller,  was  asked  parti- 
cularly about  that ;  but  the  incoming  tenant,  Mr  Clark,  was, 
and  he  certainly  has  had  very  good  opportunities  for  that,  9S 
he  has  now  been  in  possession  of  it  for  six  years,  and  knows 
what  kind  of  ground  this  is.  The  first  brotner  who  was  ex- 
amined (James  Clark),  gave  this  account  of  the  four  fields, 
taking  them  separately: — 

'  Closehead  is  poor,  gravelly  soiL     It  was  in  a  very  poor  state. 

*  It  had  been  run  out  and  exhausted.  It  was  not  in  a  fit  condi- 
'  tion  to  grow  potatoes.     We  put  some  potatoes  into  that  field. 

*  We  have  now  limed  the  whole  of  Closehead  thoroughly  in  1863 
'  and  1864.  It  is  much  improved  in  condition,  and  we  had  barlej 
'  on  it  in  1860. »    We  had  a  very  poor  crop.      The  field  is  iii  * 

*  very  different  condition  now ;  but  it  will  always  be  a  poor  &eld. 


587 

Closebead  is  the  worst  field  on  the  farm  except  Wheatlands.  Lord  Ju«tioe- 
Wilk  Park  is  partly  level,  and  partly  very  8teep--12  acares.  4  CWksChMge. 
or  5  acres  have  been  ploughed.  3  or  4  acres  never  been  ploughed 
— all  whins  ;  was  so  when  we  came  there.  4  or  o  acres  are,  I 
think,  too  steep  for  ploughing.  I  think  the  steep  land  is  better 
than  the  level ;  there  could  not  be  more  than  1  acre  or  1-^  acres 
planted  with  potatoes.  This  park  not  better  than  Closebead. 
It  was  in  fair  condition  for  the  kind  of  soiL  It  is  now  limed  ; 
there  is  not  much  improvement  in  it.  Then,  as  regards  Back- 
hill,  it  is  cold,  wet,  and  clayey  at  the  lower  part,  and  sandy  at 
the  top.  I  don*t  think  it  suitable  for  potatoes.  Hem])y  Shot — 
there  are  24  acres  good  level  ground  ;  13  acres  braes,  which  have 
not  been  ploughed,  and  we  don't,  plough  them  now.  4  acres 
never  w;ere  ploughed,  where  there  are  trees  growing.  Of  the  13 
acres,  8  might  be  ploughed  with  difficulty,  and  the  rest  are  quite 
unsuitable.  It  is  now  drained  and  limed,  and  it  is  much  im- 
proved.  We  have  had  a  few  acres  of  potatoes  in  1862  and  1863 
in  Hempy  Shot,  but  I  cannot  say  exactly  how  much  they  pro- 
duced ;  but  they  were  a  fair  crop.' 

Now,  that  is  the  opinion  he  has,  after  six  years'  experience, 
of  the  nature  of  this  ground.  Then  Mr  Dickson,  who  went 
to  examine,  and  did  examine  the  land  very  particularly,  and 
who  has  been  there  more  than  once — and  he  is  certainly  a 
man  extremely  well  qualified  to  judge — gives  some  evidence 
which  I  think  you  may  depend  upon.  It  was  said  that  Mr 
Dickson  was  a  speculative  man.  I  am  not  aware  that  Mr 
Dickson  is  more  of  a  speculative  man  than  any  other  agricul- 
turist we  have  seen.  He  certainly  mast  be  a  very  practical 
man,  for  he  pays  jP4000  a  year  of  rent,  and  contrives  to  live 
notwithstanding ;  and  he  has  perhaps  about  as  much  land 
in  his  own  hands  as  any  man  in  Scotland,  and  he  has  turned 
it  to  beneficial  account  by  his  practical  experience.  Now, 
this  is  what  Mr  Dickson  says  about  it.  He  is  asked — Is  it  a 
farm  on  which  the  six-shift  could  be  followed  consistently 
with  the  rules  of  good  husbandry  ?  and  he  says — 

*  If  the  tenant  is  allowed  by  his  lease  to  take  a  six-shift,   it 

*  would;   but  I  don't  know  that  it  would  be  profitable.      The 

*  six-shifb  requires  soil  to  grow  wheat  and  beans,  but  there  is 
'  neither  soil  nor  climate  suitable  here.  No  practical  man  would 
'  attempt  the  six-shift.  A  man  might  possibly  resort  to  it  in  the 
'  last  year  with  profit,  but  the  farm  would  require  to  be  brought 
'  back  to  the  five-course.  I  never  heard  of  a  farmer  changing 
'  from  the  five  to  the  six-shift  in  the  last  year  of  his  lease.  Never 
'  heard  of  this  being  done.      It  would  cause  incoming  tenant  to 

*  bring  it  back  to  the  proper  mode.      The  profit  of  the  outgoing 

*  tenant  would  bo  nothing  like  the  amount  of  loss  to  the  incoming 
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Lord  Justice-  <  tenant.     In  this  case  the  outgoing  tenant  would  have  got  by 
Clerk^sChMPg©.  t  ^^le  change  100  acres  from  this  farm.    Olosehead  is  thin,  gravelly, 

'  moorish  soil     Wilk  Park  similar,  with  steep  braes,  such  as  you 

'  could  hardly  drill.     Hempy  Shot  is  better.' 

Then  he  makes  the  acreage  89|  acres ;  but  I  need  not  go 
over  the  details  he  gives,  because  I  rather  think  that  parties 
were  all  pretty  well  agreed  that,  beyond  about  90  acres,  there 
really  was  not  ground  that  could  have  been  made  available 
for  a  potato  crop. 

Then  Mr  Rennie,  who  is  an  East  Lothian  man,  and 
knows  very  well  about  this  country,  and  this  £Eurm,  says — 

'  Olosehead  is  light  and  gravelly.  Not  suitable  fof  potatoes, 
'  beans,  or  hay.      Wilk  Park  is  nearly  of  the  same  description. 

*  Hempy  Shot,  some  part  of  it,  is  better,  and  would  grow  most 
'  crops.      Part  of  the  braes,  about  a  third,   is  not  suited  for 

*  potatoes,  but  about  24  acres  is  suited.  I  think  it  might  yield 
'16  bolls  of  large  potatoes,  and  4  boUs  of  smalL' 

Then  Mr  Hume>  who  is  also  a  &rmer  in  the  neighbour- 
hood  of  Dunbar,  and  therefore  very  near  this  place,  tells  us 
that  he  is — 

*  Well  acquainted  with  Oldhamstocks  for  forty  years  back, 
'  having  been  in  the  habit  of  visiting  my  brother.  It  is  a  very 
'  good  stock  farm.     Second  class  farm  as  an  arable  farm  ;  not  at 

*  all  profitable  for  the  siz-shifb.  It  would  be  ruinous  to  try  it, 
'  having  neither  soil  nor  climate.      I  never  heard  of  a  farm  being 

*  changed  from  the  five  to  the  six-shift  in  the  last  year  of  the 

*  lease.  I  don*t  think  potatoes  could  have  been  grown  in  Oldham- 
'  stocks  in  1859,  except  at  a  loss.  Then,  even  if  the  manure 
'  were  on  the  ground,  it  would  still  be  so.  Potatoes  had  never 
'  been  grown  there  except  merely  for  the  family  and  the  servants. 
'  There  are  25  acres  of  Hempy  Shot  that  might  have  grown 
'  potatoes,  but  I  am  sure  it  would  have  proved  a  loss.  It  is 
'  not  potato  land.* 

Then  Mr  Curror,  a  Mid-Lothian  fiumer,  a  man  of  large 
possessions  and  considerable  experience,  says — 

'  Olosehead  is  gravelly,  hungry  land.  Wilk  Park  very  little 
'  better ;  a  good  deal  of  it  steep  braes.  These  fields  could  not 
'  grow  potatoes  without  a  great  deal  of  manure.  BackhUl — 8 
'  acres  are  rather  strong  land,  and  sandy  in  the  other  part 
'  Hempy  Shot— -part  of  it  good  land ;  the  rest  not  fit  for  potatoes.* 

Now,  the  result  of  that  seems  to  be,  that  this  is  not  cer- 
tainly what  would  in  ordinary  circumstances  be  called  potato 
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land ;  and  therefore  it  is  not  very  surprising  that,  in  point  Lord  Jiutice- 
of  fact,  potatoes  never  were  grown  as  an  ordinary  crop — none  cierk*8Ch*rge. 
except  a  few  potatoes,  such  as  is  grown  upon  other  arable 
farms,  for  the  use  of  the  family  and  farm-servants.  We  can- 
not, therefore,  take  it  as  part  of  the  basis  of  the  calculations 
of  the  pursuer's  witnesses  that  this  soil  and  climate  are  suit- 
able for  the  profitable  growth  of  potatoes.  And  the  next 
(juestion  comes  tb  be,  whether  the  year  1859  was  a  good  year, 
in  the  first  place,  for  potatoes,  and.  in  the  second  place,  for 
the  growing  of  potatoes  on  such  land.  Now,  that  it  was 
a  good  season  generally  for  potatoes,  I  think,  seems  to  be 
admitted ;  not  a  wonderful  season  by  any  means — ^but  you 
have  been  told  by  all  the  witnesses  who  particularly  rememoer 
the  season  that  it  "was  very  dry,  and  it  was  very  dry  at  that  par- 
ticular part  of  the  season  which  is  unfavourable  to  gravelly 
light  soil.  Those  of  you  who  are  farmers  will  easily  appreciate 
that.  But  then  we  come,  in  the  next  place,  to  wnat  appears 
to  me  to  be,  next  to  the  soil  and  character  of  the  tarm, 
the  most  important  part  of  the  case  ;  and  that  is,  whether, 
in  framing  their  estimates,  the  pursuer's  witnesses  have  pro- 
ceeded in  allowing  a  sufficient  amount  for  manure ;  and  that 
really  turns  upon  the  question  whether  a  potato  crop  can 
be  grown  with  artificial  manure  alone — not  anywhere,  but  on 
this  land  in  the  year  1859.  Now,  there  is  a  good  deal  of 
evidence  upon  this,  and  it  has  been  representea  to  you  on 
both  sides  of  the  bar  as  very  conclusive.  The  pursuer's 
counsel  tells  you  that  it  is  in  vain  to  contend  that  artificial 
manure  won't  grow  potatoes,  because  it  has  been  proved, 
in  point  of  fact,  that  artificial  manure  alone  has  grown 
potatoes,  and  that  to  a  profit.  The  defender's  counsel, 
on  the  other  hand,  says  that  that  is  altogether  out  of  the 
question ;  that  the  small  exceptional  cases  in  which  profit 
was  made  on  these  potatoes  proved  nothing,  and  that  the 
geQ^ral  evidence  of  men  of  the  most  experience  is  that  the 
thing  is  impossible.  Now,  that  is  one  question  that  jou  must 
solve  for  yourselves.  It  lies  at  the  very  foundation  of  the 
case ;  therefore  I  make  no  apology  for  asking  your  attention 
to  the  principal  part  of  the  evidence  bearing  on  this  point, 
and  it  is  the  only  other  point  upon  which  I  will  reaa  any 
part  of  the  evidence.  Mr  Hope  says,  in  regard  to  this 
matter — 

*  69  acres  of  the  97  of  this  farm  in  1859, 1  would  have  i^annred 
*  with  4  cwt.  of  guauo  at  IBs.  and  4  cwt.  of  bones  at  £1  :  Ts.  per 
'  acre.  I  have  done  this  myself  often,  but  only  after  two  years  at 
'  least  of  grass,  or  after  turnip  crop.     This  land  had  been  worth 
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Lord  Justice-  <  30s.  an  acre.     I  have  done  it  on  sandy  land  worth  no  more  than 
ClerkBChaige.  t  *j^  g^j  ^^  ^^^^  .  -^^^  ^j^j^  ^^^  longer  in  grass — ^perhapH  twenty 

'  years.  In  ordinary  cases  I  put  15  or  16  cart-loads  of  farm  yard 
'  manure,  and  4  cwt.  of  bones  to  the  acre  of  potatoes  ;  4  cwt.  of 
'  bones  is  certainly  not  equal  to  15  or  16  cart-loads  of  farm-yard 

*  manure.' 

Now,  that  is  all  he  says  upon  the  subject^  I  think,  except 
with  reference  to  the  particular  fields.  Backhill,  he  says,  had 
been  in  white  crop  in  1858,  grass  in  1857,  and  white  crop  in 
1856:— 

'  I  think  this  i^as  suitable  for  the  manure  I  proposed  for  these 

*  69   acres.      I  never  did  it,  and  I  don't   think  it  would   do 

*  well.  It  is  quite  a  right  thing  to  grow  potatoes  after  white  crop, 
'  but  I  don^t  think  4  cwt.  of  guano,  and  4  cwt  of  bones  is  good 
'  manuring  for  that.  I  give  it  in  that  case  15  or  16  cart-loads 
'  of  farm-yard  manure,  and  4  cwt.  of  guano.' 

Now,  it  would  rather  appear  that  Mr  Hope  is  not  satisfied 
with  the  basis  upon  which  his  own  calculation  is  made. 
But  then,  in  the  case  itself,  we  go  to  Mr  Howden,  another 
witness  of  the  pursuer,  and  he  says — 

*  I  have  tried  potatoes  with  artificial  manure  alone  to  a  very 
'  small  extent,  and  got  as  many  potatoes  per  acre  as  with  farm- 
<  yard  dung.     It  was  after  white  crop.     I  had  the  same  number 

*  of  bolls,  but  not  regents  ;  they  were  rocks,  and  there  is  a  differ- 

*  ence  of  Ss.  a  boll  between  regents  and  rocks.' 

Further  on  he  says — 

*  I  genei-ally  put  20  tons  of  farm-yard  dung  to  an  acre  of  pota- 
'  toes,  and  4  to  5  cwt.  of  guano.     I  sow  principally  regents  ;  they 

*  generally  sell  at  £20  an  acre.  In  1859  I  got  £15  the  Scotch 
'  acre ;  subsequent  years  I  got  £20.  My  experience  with  arti* 
'  ficial  manure  alone  was  with  5  acres  ;  it  was  clay  land.  Oats 
'  the  year  before.  I  gave  it  8  cwt.  of  guano,  and  I  sold  them  for 
'  £18  a  Scotch  acre.' 

Now,  gentlemen,  that  is  an  example  of  the  thing  having 
been  done — done,  no  doubt,  on  a  very  small  scale ;  and,  so 
far  as  I  can  see,  nobody  has  ever  tried  it  except  on  a  very 
small  scale.  But  it  was  successful  in  Mr  Howaen^s  case  on 
a  very  small  scale — to  the  extent  of  giving  jE'IS  a  Scotch 
acre — ^not  a  very  large  price,  particulany  as  Mr  Howden's  is 
pretty  highly  rented  land. 
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Mr  Purvis  is  the  next  witness  who  speaks  to  this,  and  he  ii**';?,''i?*^*^" 

^  Clerks  Charge. 

says —  * 

'  I  have  grown  potatoes  often  with  artificial  mannre  alone — 
*  gnano — about  £2  worth  an  acre — always  after  white  crop.  The 
'  artificial  manure  produced  as  good  crops  of  potatoes  as  the  farm- 
'  yard  manure,  and  in  the  same  field.' 

But  yoii  will  keep  in  view  that  Mr  Purvis'  land  is  on  the 
red  land  of  Dunbar;  therefore,  although  it  was  successful 
there,  it  does  by  no  means  follow  that  it  would  be  successful 
elsewhere ;  and  you  have  heard  enough  of  the  peculiarity  of 
the  red  land  of  Dunbar. 

Then  comes  Mr  Herriot,  whose  experience  certainly  is  the 
most  startling  of  all,  for  he  says — 

*  I  grow  a  few  acres  of  potatoes  every  year  with  artificial 
'  manure  alone.  I  have  made  60  bolls  an  acre.  It  was  on  thin 
'  moorish  land  on  Milnegraden  Mains.  I  used  nothing  but 
'  artificial  manure,  but  it  was  very  little  over  an  acre ;  and  this 
'  was  in  the  year  1848.' 

Now,  certainly,  if  artificial  manure  with  thin  moorish  land 
can  yield  60  bolls  an  acre  of  potatoes,  that  is  one  of  the  most 
important  facts  in  the  recent  history  of  agriculture  that  ever 
was  heard  of.  I  have  no  doubt  that  Mr  Herriot  is  sincere 
in  his  belief  that  he  accomplished  that ;  but  I  am  afraid  that 
it  would  not  be  very  safe  to  rely  upon  that  as  a  guide  to  any 
other  body  under  similar  circumstances  to  those  in  which 
Mr  Herriot  was  at  the  time  placed.  You  will  give  what 
weight  you  think  proper  to  this.    He  says  als< 


'  I  had  9  acres  of  potatoes,  including  the  servants,'  in  1859  ;  it 
<  was  middling  land,  and  manured  with  bone  dust  and  guano.     I 

*  realised  £35  an  acre,  and  the  cost  a  little  over  £7  an  acre.  T 
'  had  a  net  profit  of  about  £28,  besides  seconds,  which  I  take  at 
'  £2  more.' 

That  is  his  experience  on  his  present  farm  at  Easter 
Ellston,  near  Jedburgh,  to  which  he  entered  in  1859. 

Now,  the  next  witness  upon  this  subject  is  George  Hall,  a 
fanner  at  Lindrum.    He  says — 

'  I  have  used  guano  alone  for  potatoes  in  Perthshire,  but  never 

*  in  Haddington.     In  Perthshire  I  have  ploughed  the  groimd  out 

*  of  lea,  and  broken  it  down  to  plant  potatoes,  and  was  thus  used 

*  with  guano  alone.     On  9  acres  of  ground  I  used  3  cwt.  of  guano 

*  to  the  acre,  and  nothing  else.     This  was  in  1860.     They  did  not 
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Lord  Justice-  <  braird  weU,  but  what  (Ud  braird  cUd  well  enough  afterwards.    We 
aerk*BChMge.  <  g^t  £17  an  acre  for  them.      It  was  on  land  worth  18a  to  20s. 

'  an  acre.      I  generally  grow  about  18  to  20  acres  of  potatoes 

'  each  year.* 

Now,  the  peculiftrity  of  that  experiment  of  course  was — 
and  it  is  a  distinct  peculiarity — that  this  was  after  two  years' 
grass. 

Then  the  witness  Keppy,  who  was  brieve  upon  this  farm, 
alone  with  Mr  Miller,  speaks  to  what  he  saw  done  at  Town- 
head,  in  Berwickshire.     He  says — 

'  T  raised  a  crop  of  potatoes  with  artificial  manure  after  white 
'  crop — ^with  3  cwt.  of  guano,  and  3  cwt.  of  bones  per  acre. 
'  Cannot  tell  how  many  bolls  we  got^  but  it  was  a  fiur  crop.' 

Then  further  on  he  says — 

*  Of  the  potatoes  on  Townhead  grown  with  artificial  manure, 
'  there  were  9  acres  of  them  after  a  failure  of  young  grass,  and  9 
'  acres  after  old  grass.' 

Now,  I  think  that  is  all  the  evidence  of  the  pursuer's  wit- 
nesses bearing  upon  this  question ;  and  they  have  brought 
forward,  so  far  as  I  can  see,  five  different  witnesses,  who  say 
that  they  have  cultivated  potatoes  with  artificial  manure  in 
circumstances  more  or  less  successfully.  On  the  other  hand, 
the  defender  had  brought  two  witnesses  in  particular — and  I 
shall  confine  the  passages  that  I  intend  to  bring  before  you 
from  the  defender's  witnesses  to  these  two — Mr  Dickson  and 

Mr  Curror.    Now,  Mr  Dickson  says  that — 

• 

'  With  5  cwt.  of  artificial  manure,  I  could  not  expect  much 
'  potatoes  at  all.  They  would  have  been  watery  and  uselesBL 
'  Potatoes  may  be  grown  with  artificial  manure  alone  after  old 

*  grass,  but  after  white  crop  on  such  land  it  is  impossible.  The 
'  effect  upon  that  land  would  have  been  to  scourge  it,   and  it 

*  would  have  been  contrary  to  the  rules  of  good  husbandry.' 

4 

Further  on  he  says — 

'  I  have  experimented  in  growing  potatoes  with  artificial 
'  manure  not  after  grass,  and  found  it  would  not  do,  though  land 
'  in  good  order.    It  is  not  a  usual  mode  of  raising  potatoes,  except 

*  Bfter  grass.  I  am  not  aware  of  other  people  holding  different 
'  opinions  on  this  point.  Experience  has  taught  us  that  it  Is  not 
'  a  profitable  way  of  raising  potatoesi  Potatoes  on  the  ground  in 
'  question,  with  artificial  manure,  would  not  have  been  profitable 


093 

'  in  1859.     Hie  raunng  of  potatoes  by  artificial  manure  only  has  Lofd  Juitioe- 

*  been  a  subject  of  great  discuBsion.     I  experimented  with  it  on  ^^^^'^'^^^^^^^'V^' 
<  my  own  ground.     The  experiments  I  made  were  public.     Some 

*  experiments  were  also  made  by  Mr  Finnic,  which  were  published 
'  in  the  Highland  Society's  Journal  I  got  a  medal  from  the 
'  Society  for  my  experiments.     This  was  before  the  year  1859.' 

Mr  Curror  says — 

'  I  don't  think  potatoes  could  be  raised  with  artificial  manure 

*  on  such  land  as  this.  I  hare  tried  it  on  my  own  land,  which  ib 
'  very  superior  to  Oldhamstocks,  and  I  failed.  This  was  in  Kin- 
'  ross-shire,  where  the  land  I  haid  was  let  at  £3  to  £4  an  acre. 

Now,  gentlemen,  that  is  the  evidence  upon  the  manure 
question  ;  and  it  is  only  necessary  to  call  your  attention  very 
shortly  to  another  point,  which  I  suggested  for  your  considera- 
tion in  the  outset,  and  that  is  the  foundation  of  the  estimates 
of  the  pursner^s  witnesses  as  regards  the  matter  of  price. 
You  will  observe  that  they  all  proceed,  as  far  as  I  recollect,  upon 
the  footing  that  the  potatoes  are  to  sell  at  1 6s.  a  boll, — ^potatoes 
rdsed  £rom  1^  land  in  the  year  1859.  Now,  you  must  keep 
in  mind  that  the  evidence  in  regard  to  the  sale  of  potatoes 
generally  does  certainly  not  bring  up  the  price  to  that.  For 
example,  Mr  Dickson,  who  raises  a  iarse  quantity  of  potatoes 
on  San^hton  Mains,  with  S6  tons  of  &rm-yard  dun^,  and 
artificiiu  manure  brides,  got  only  13s.  10a.  per  bou  that 
year  on  an  average.  Mr  R^nie,  who  has  land  rented  at  £^ 
an  acre,  got  -^20  the  imperial  acre  for  his  potatoes,  and  his 
expenses  he  calculated  at  j?12:15s.,  so  that  his  profit  per 
acre  was  £7 :  5s.  M^  Home,  who  rents  land  at  five  guineas 
an  acre,  close  to  Dunbar,  and  which,  I  suppose,  is  tne  best 
potato  ground  in  this  part  of  Scotland,  got  30  bolls  an  acre— 
not  35  bolls,  as  he  estimated  the  produce  upon  a  portion  of 
Oldhamstocks — and  he  sold  them  at  ISs.  a  DoU,  making,  as 
he  said,  ^^6  :  2s.  of  profit  per  acre. 

Now,  such  seems  to  me  to  be  the  more  important  parts  of 
the  evidence  bearing  on  the  question,  whether  you  can  accept 
the  pursuer's  estimates  as  sound  in  principla  Is  it  true,  m 
answer  to  the  question  which  is  put  to  you  under  this  issue, 
as  I  have  already  explained  that  question — ^is  it  true  that  Mr 
Miller  could  have  made  that  profit  out  of  the  four  fields  in 
question,  by  growing  upon  them,  in  the  year  1859,  a  crop  of 
potatoes  ?  You  will,  in  the  first  place,  consider  whether  the 
soil  and  the  climate  of  the  farm  are  proved  to  be  suitable  or 
fiivourable  for  such  a  crop.  Tou  wilt  also  consider  the  nature 
of  the  season  of  1859,  as  being  a  veiy  dry  season,  and  take 
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Lord  Jurtice-  that  in  combiiuition  with  the  nature  of  the  soiL  You  will 
cicrk'sCJhaige.  f^jj^jjgp  consider  whether  potatoes  can  reasonably  be  expected 
to  be  grown  with  artificial  manure  only ;  and  if  so,  under  ordi- 
nary circumstances,  whether,  with  such  a  soil — ^a  dry  and 
gravelly  soil — and  such  a  season  as  1859,  that  was  at  all 
ukely  to  be  realised ;  and  then  comes  that  matter  of  price,  to 
which  I  last  directed  you  attention. 

But  in  dealing  with  the  whole  of  that  question,  you  must 
endeavour  to  place  yourselves  in  the  position  in  which  Mr 
Miller    stood   in  the  spring    of   1859^.     It   really  would 
not  be  a  fair  mode  of  dealing  with  the  question  before  you 
to  inquire  at  this  time  of  day  what  might  possibly  have  been 
done  with  that  land  to  the  greatest  profit,  as  things  have 
turned  out,  without  the  least  reference  to  the  risk  to  oe  run  ; 
because  one  might  be  able  to  say,  with  reference  to  a  parti- 
cular farm,  and  a  particular  year,  when  you  come  to  inauire 
into  the  subject  aiiber  the  year  has  passed  by,  and  you  have 
got  experience  of  the  year : — '  If  I  had  only  known,  and 
^  had  grown  such  and  such  a  crop  for  that  year,  I  should 
^  have  made  a  fortune ;  but  then  I  was  not  wise  enough  to  see 
'  it/    Therefore  it  is  plain  that  whatever  other  elements  you 
take  into  view,  you  must  not  omit  the  risk  which  was  to  be 
run  in  attempting  to  cultivate  this  crop  of  potatoes.    You 
will  observe  the  deterrent  considerations  which  would  natu- 
raUy  have  weighed  upon  t^e  tenant's  mind  in  oonddering 
whether  he  should  have  made  an  attempt  to  grow  this  crop. 
He  knew  the  nature  of  the  soil — he  saw  that  plain  enough  ; 
he  knew  also  that  he  had  no  experience  of  growing  potatoes 
upon  that  soil ;  still  less  had  he  experience  of  growing  pota- 
toes with  artificial  manure.    That  was  a  thing  he  apparently 
knew  nothing  about ;  and  in  order  to  enable  him  to  try  this 
experiment  of  growing  a  very  large  crop  of  potatoes,  for 
that  was  the  tmng  he  contemplated,  you  must  also  keep 
in  mind  that  he  must  make  up  his  mind  to  spend  a  large 
amoimt  of  money,   because  this  thing  is  not  to  be  done 
without  the  investment  of  a  large  amount  of  capital.    All 
the  witnesses  are  prepared  to  admit  that  it  would   cost 
him  ^800  or  <^900  to  make  the  experiment  which  might 
turn  out  a  failure.    Now,  it  will  not  do  in  this  case — ^in 
considering  whether  that  was  to  pay — ^to  pronounce  that  Mr 
Miller  in  1859  was  assured  of  success^  and  that  he  would 
certainly  go  on  and  invest  this  <j&800  or  £900  in  this  very 
experimental  proceeding — a  thing  which  nobody  had  ever 
done  before  on  such  land — a  thing  which  ivoboay  had  ever 
done  on  any  land  to  such  an  extent  as  he  said  he  would 
have  done  on  this  farm  ;  for  he  was  to  take  a  crop  of  potatoes 
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off  this  land,  which  would  be  at  least  80  or  90  acres,  under  ^^."^^l^ 
circumstances  of  the  most  exceptional  character,  because  he  '  ^^' 
was  going  to  address  himself  to  that  enterprise  without  any 
fisurm-yard  dung  to  start  with,  except  that  wnich  he  had  laid, 
to  the  extent  of  15  or  16  cart-loads  an  acre,  upon  28  acres 
out  of  the  90.  All  these  things  you  will  take  into  account 
in  considering  the  question  whether  you  can  fairly  estimate 
the  loss  which  this  pursuer  has  sustained  as  the  loss  of  a 
potato  crop  successfully  taken  off  these  four  fields.    But  if 

Jrou  should  not  be  of  opinion  that  you  can  safely  estimate  the 
oss  in  that  manner,  you  may  then  consider  whether  there 
are  other  modes  of  estimating  what  Mr  Miller  would  have 
done  with  the  land — whether  he  might  not  with  safety,  and 
without  anything  like  the  same  amount  of  risk  in  the  way  of 
expending  money,  have  taken  beans  or  peas  or  tares  off  some 
portions  of  it.  It  is  quite  plain  that  it  is  not  all  fit  for  these 
kinds  of  crops.  And  you  may  also  consider  very  fairly — if  you 
reject  the  principle  of  his  claim  as  originally  put — whetner 
on  a  certain  portion  of  this  land  he  mi^ht  not  nave  taken  a 
crop  of  potatoes  by  the  use  of  imported  farm-yard  dung,  got 
elsewhere,  and  no  doubt  at  such  a  cost  as  to  reduce  the 
balance  of  profit  to  a  very  low  figure ;  but  still  that  was  a 
thing  which  he  might  have  tried,  and  on  that  footing  you  will 
consider  whether  there  might  not  be  some  profit  at  least 
In  short  it  appears  to  me  Uiat  with  the  general  considera- 
tions applicable  to  this  evidence  which  I  have  now  presented 
to  you,  you  are  in  a  cobdition  quite  fidrly  and  reasonably 
to  consiaer  what  your  verdict  ougnt  to  be. 

But  I  beg  you  once  more,  in  conclusion,  to  remember  what 
I  have  saia  at  the  outset,  that  this  is  notJiing  after  all  but  a 
valuation  of  what  the  pursuer's  possession  of  those  fields 
would  have  been  for  that  year,  if  he  had  had  them.  Nothing 
else  ;  it  is  a  pure  valuiation.  I  have  read  to  you  the  opinion 
of  the  Court  upon  the  principle  on  which  the  damages 
should  be  assessed.  There  is  no  blame  here  on  the 
one  side  or  the  other,  and  everything  that  has  been  said 
about  long  litigation  or  imreasonable  conduct  is  mere  words 
thrown  away — empty  wind — because  the  simple  question  for 
you  is  a  valuation  of  that  year's  possession  of  a  certain  num- 
Der  of  acres,  under  a  certain  kind  of  crop.  Direct  your  minds 
to  that  one  question,  that  one  issue,  and  I  think  you  will  re- 
turn a  verdict,  which  will  settle  this  long  pending  litigation, 
as  I  am  sure  it  must  be  your  desire  that  your  verdict  should 
put  an  end  to  all  this  litigation,  and  all  the  excitement 
which  has  attended  it.  I  pray  you  not  to  allow  feelings  upon 
the  one  side  or  the  other  to  have  the  slightest  effect  upon 
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^jord  JuBtioe-  your  minds.    It  is  really  a  matter  of  plain  common  sense  to 

cSteritfCharga  ^  determined  by  men  of  perfect  inaifference  to  the  subject 

in  dispute,  with  a  spirit  of  moderation ;  and  if  you  approach 

it  in  tnat  way,  I  have  not  the  least  doubt  you  will  be  suocess- 

ful  in  the  result 


The  Juiy  retired  at  3.35  p.m.,  and  returned  into  Court 
at  4.40  P.M. 

Foremxx/n  of  (he  Jury, — ^The  jury  unanimously  find  for  the 
pursuer. — Damages  ^656 : 4  : 3,  mclusive  of  interest  from 
1st  January  1860. 


VERDICT. 

At  Edinburgh,  the  21st,  22d,  24th,  and  26th  dayp  of  July 
1865,  before  tne  Bight  Honourable  the  Lord  Justice-Clerk 
— ^Compeared  the  said  pursuer  and  the  said  defender  by 
their  respective  counsel  and  agents,  and  a  jury  having  been 
impanneiled  and  sworn  to  try  the  said  issue  between  the  said 
parties — Say  upon  their  oaths,  thatthev  find  for  the  pursuer, 
and  assess  the  damage  at  Six  hundred. and  fifty-six  pounds 
four  shillings  and  threepence,  including  interest. 

H.  Maxwell  Inolis,  P.0.8. 
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LIST  of  WITNESSES  ezAmined  at  the  Second  Trial,  whose 
Evidence  is  not  printed  for  the  reason  explained  in  the  Note  at 
Page  533. 

Fob  the  Puhsuer. 

1.  The  Pursuer,  Mr  William  Miller. 

2.  Mr  George  Hope,  Farmer,  Fenton  Bams. 

3.  Mr  John  Smith,  Factor,  Whittinghame. 

4.  Mr  Bobert  Howden,  Farmer,  Boggs,  Tranent. 

5.  Mr  €^ige  Puryis,  Farmer,  Elmsdeugh. 

6.  Mr  William  Herriot,  Farmer,  Easter  EUston,  Jedburgh. 

7.  Mr  Qeoige  Hall,  Farmer,  Idndrum. 

8.  Mr  John  Law,  Farmer,  Pleasance. 

9.  Mr  Bobert  Keppy,  sometime  Farm-Steward  to  Pursuer. 

Fob  the  Defentdeb. 

1.  Mr  James  Clark,  Farmer,  Oldhamstocks. 

2.  Mr  Thomas  Clark,  Farmer,  Oldhamstocks. 

3.  Mr  John  Dickson,  Farmer,  Saughton  Mains. 

4.  Mr  William  Eennie,  Farmer,  Oxwell  Mains. 

5.  Mr  Thomas  Hume,  Farmer,  WinterfLeld  Mains. 

6.  Mr  John  Curror,  Farmer,  Comiston. 

7.  Ml*  Adam  Curror,  Farmer,  Mjresida 

8.  Mr  Robert  Binnie,  Farmer,  Seton  Mains. 
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NOTE  of  SUSPENSION  and  INTERDICT. 
Unto  the  bight  Honomrahle  the  Lords  of  Council  and  Session^ 

NOTE  of  SUSPENSION  and  INTERDICT  for  James  William  March  18, 
HiTNTEB,   Esq.  of  Thurston,  Oomplainer,   against  William 
Miller,  presently  Tenant  of  tha  Farms  of  Oldhamstocks, 
Springfield,    and    others^    in   the    county  of   Haddington, 
Respondent, 

That  the  complainer  is  under  the  necessity  of  applying  to  your 
Lordships  for  suspension  and  interdict  against  the  said  respon- 
dent, as  will  appear  to  your  Lordships  from  the  annexed  state- 
ment of  facts  and  note  of  pleas  in  law. 

That  the  complainer  is  willing  to  find  caution,  acted  in  your 
Lordships'  books,  for  whatever  damage  or  expense  the  said  respon- 
dent may  sustain,  in  case  it  should  be  found  by  your  Lordships 
that  he  is  liable  for  the  same. 

May  it  therefore  please  your  Lordships  to  suspend  the  proceed- 
ings complained  of,  and  to  interdict,  prohibit,  and  (Uscharge 
the  said  respondent  from  taking  a  waygoing  white  crop 
from  the  said  farms  and  lands  of  Oldhamstocks,  Springfield, 
and  others,  contained  in  a  lease  between  the  complainer's 
father,  the  now  deceased  James  Hunter,  Esq.  of  Thurston, 
on  the  one  part,  and  the  respondent's  father,  the  now 
deceased  George  Miller,  on  the  other  part,  dated  the  18th 
and  25th  March  1839,  to  an  extent  exceeding  in  all  302 
imperial  acres  or  thereby  of  the  said  lands,  and  from  taking 
a  waygoing  crop  of  any  description  whatever  other  than  a 
white  crop,  to  the  extent  foresaid,  of  wheat,  barley,  and 
oats>  from  any  portion  of  the  said  farms  and  lands,  during 
the  current  year  1859,  and  accordingly  to  interdict,  pro- 
hibit, and  (Hscharge  the  said  respondent  from  ploughing 
or  otherwise  preparing  any  part  of  the  said  farms  and  lands 
for  the  purpose  of  putting  the  same  under  crop  during  the 
current  year  1859,  other  than  the  lands  which  he  (the 
respondent)  may  purpose  and  be  entitled  to  put  under  a 
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white  crop  of  wheat,  barley,  or  oats,  to  an  extent  not 
exceeding  in  all  302  imperial  acres  or  thereby  as  aforesaid, 
and  that  in  conformity  with  the  proper  rotation  of  crop- 
ping and  management  of  the  said  farms  according  to  the 
rules  of  good  husbandry  established  and  practised  in  the 
adjoining  district  of  East  Lothian,  and  to  the  terms  of  the 
said  lease  in  all  respects ;  or  to  do  otherwise  in  the  premises 
as  to  your  Lordships  shall  seem  proper. 

According  to  Justice,  &c. 

HuQH  Blaib. 


March  80,    NOTE  for  the  Respondent  in  the  Bill-Chamber  in  the  Court  of 

1859.  . 

bession. 

The  respondent  claims  rights  as  tenant  of  the  farm  of  Spring- 
field and  Oldhamstocks,  in  addition  to  the  waygoing  white  crop 
from  one-half  of  the  lands — ^his  right  to  which  is  admitted  by  the 
suspender — to  take  a  waygoing  crop  from  the  other  half  of  the 
lands.  The  respondent  was  willing,  to  avoid  dispute,  to  have 
restricted  his  right  to  the  e£fect  of  talcing  a  waygoing  crop  in  hay, 
beans,  peas,  potatoes,  and  the  like,  from  100  acres^  in  addition  to 
the  admitted  white  crop  ;  but  as  this  offer  has  not  been  accepted, 
the  respondent  reserves  his  full  legal  rights,  as  accords. 

The  respondent,  under  express  reservation  of  all  claim  of 
damages  competent  to  him  for  any  injury  which  he  may  suffer  in 
consequence  of  being  prevented  from  taking  the  whole  waygoing 
crop  to  which  he  is  entitled,  is  willing  that  the  question  of  right 
be  tried  in  the  present  process  of  suspension  and  interdict ;  and, 
with  this  view,  he  consents  that  the  note  be  passed,  and  interim 
interdict  granted  on  caution,  as  craved. 

In  respect  whereof,  &c. 

Henry  Tod. 


INTERLOCUTORS  of  the  COURT. of  SESSION. 

3\8t  March  1859. — The  Lord  Ordinary  having  resumed  con- 
sideration of  this  case,  with  the  note  for  tne  respondent,  No. 
of  process,  which  has  been  duly  intimated  to  the  complainer,  but 
no  answers  have  been  lodged  thereto— Of  consent,  passes  the  note 
on  caution  in  common  form,  and  grants  interim  interdict  as 
craved.  John  Marshall. 


APPENDIX.  Ill 

Slst  January  1860. — Lord  Ardmillan. — Act  Patton  et  Horn, 
Alt  GiflTord  et  H.  Smith. — ^Tbe  Lord  Ordiuary  having  heard 
parties'  procurators  upon  the  closed  record — Before  answer,  remits 
to  Mr  Hope,  farmer,  Fenton  Bams,  to  inquire  and  report 

whether  the  claim  of  the  tenant,  in  whole  or  in  part,  as  made 
on  this  record,  is  or  is  not  according  to  the  rules  of  good  hus- 
bandly, as  understood  and  practised  in  the  county  of  Haddington, 
regard  being  always  had  to  the  terms  of  the  lease — ^to  the  mode 
of  cultiyation  of  the  respondent's  farm  j^actised  during  the  lease 
prior  to  the  year  1859 — and  to  the  whole  circumstances  of  the 
case ;  and  recommends  to  Mr  Hope  to  make  his  report  quam 
primum,  Jas.  Graufurd. 

Edinburgh^  IQth  July  1860. — ^Tbe  Lord  Ordinary  having  heard 
parties'  procurators  on  the  suspender's  objections  to  the  report  of 
Mr  Hope,  and  having  considered  the  same,  also  minute  for  the 
respondent,  and  made  avisandum  with  the  debate  and  whole  pro- 
cess— ^Approves  of  the  report  by  Mr  Hope  :  Finds,  in  terms  there- 
of, that  the  respondent  was  bound  to  hand  over  to  the  suspender 
on  removal  one-sixth  part  of  the  arable  land  on  the  farm  once 
ploughed  for  turnip  or  fallow  break:  Quoad  ultra,  repels  the 
reasons  of  suspension :  Recals  the  interdict  which  had  been 
granted  of  consent,  and  on  caution,  and  decerns  :  Finds  the  sus 
pender  hable  to  the. respondent  in  expenses  ;  allows  an  account 
thereof  to  be  given  in,  and  remits  the  same,  when  lodged,  to  the 
auditor  of  Court  to  tax  the  same  and  report. 

Jas.  Graufurd. 

Note. — ^The  report  in  this  case  is  by  a  gentleman  who  is  not 
only  a  very  eminent  agriculturist,  but  is  peculiarly  well  acquainted 
with  the  practice  of  the  county  of  Haddington,  and  who  was 
selected  by  the  Lord  Ordinary,  with  the  concurrence  of  both 
parties,  as  well  qualified  to  report  satisfactorily  on  the  matter 
remitted. 

The  terms  of  the  lease,  read  without  regard  to  practice,  are 
certainly  not  conclusive  against  the  respondent ;  and  indeed  the 
suspender  put  his  case,  both  on  record  and  in  argument  at  the 
bar,  on  strong  averments  that  the  respondent's  claim  is  contrary 
to  the  practice  of  the  county,  and  the  rules  of  good  husbandry. 

The  remit  to  Mr  Hope  was  made  with  reference  to  these  aver- 
ments. No  doubt  the  remit  was  before  answer,  so  that  it  is  open 
alike  to  the  suspender  and  to  the  respondent  to  contend  that  not- 
withstanding the  report  the  lease  is  by  its  terms  sufficient  for  dis- 
posal of  the  cause.  But  that  the  suspender  has  not  done.  He 
does  not  plead  that,  as  against  a  contrary  practice,  or  even:  with- 
out regard  to  any  practice,  the  words  of  the  lease  are  so  clear  as 
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to  support  his  prayer  for  interdict.    He  desired  to  have  his  aver- 
ments as  to  practice  and  as  to  good  husbandry  investigated,  and 
for  that  purpose  the  remit  was  made,  and  the  report  obtained. 
That  report,  issued  by  Mr  Hope  after  full  argument  for  the 

Earties,  is  clear,  decided,  and,  on  the  matter  remitted,  must  be 
eld  as  conclusive. 
The  Lord  Ordinary  does  not  think  that  the  reporter  is  bound 
to  state  in  his  report  the  materials  on  which  he  had  proceeded, 
or  the  course  of  reasoning  by  which  he  has  arrived  at  the  conclu* 
sions  which  he  has  adopted  and  expressed. 

Holding  the  report  of  Mr  Hope  to  be  conclusive,  and  applying 
it  to  the  facts  of  the  case  as  appearing  on  this  record,  the  Lord 
Ordinary  is  of  opinion  that  the  tenant  is  entitled  to  prevail. 

J.  C. 

Edinburgh^  21«f  Ntycember  1861. — ^The  Lords  having  resumed 
consideration  of  the  reclaiming  note  for  James  William  Hunter 
against  Lord  ArdmiUan's  interlocutor  of  19th  July  1860,  and 
heard  counsel  in  support  of  the  said  reclaiming  note,  and  of  the 
objections  to  Mr  Hope's  report — ^Of  new,  and  before  answer,  and 
reserving  said  objections^  and  all  other  pleas  of  parties,  hinc  inde, 
remit  to  Mr  Hope  to  reconsider  the  subject  of  the  former  remit^ 
and  to  report  specially — 

First,  Whether  under  the  lease  between  the  parties  prevent- 
ing or  allowing  a  six-shift  rotation,  the  landlord's  interests  would 
or  might  be  prejudicially  affected  by  the  tenant  following  a  four- 
shift  or  five-shift  rotation  during  the  whole  years  of  the  lease  till 
the  last,  and  then  laying  out  and  dividing  tiie  farm  for  the  last 
crop  as  under  a  six-shift  rotation  : 

And  second,  Whether,  assuming  the  farm  under  this  lease  to 
have  been  cultivated  in  the  manner  exhibited  in  the  tabular 
See  Appendix,  statement,  No.  52  of  process,  the  landlord's  interests  have  been 
or  may  be  prejudiced  by  the  manner  in  which  the  land  has  been 
divided  and  cropped,  having  regard  specially  to  the  cropping  of 
the  last  year.  John  Inglis,  LP,D, 

Edinburgh,  80M  May  1862. — The  Lords  having  resumed  con- 
sideration of  the  reclaiming  note  for  the  suspender  against  Lord 
Ardmillan's  interlocutor  of  19th  July  1860,  together  with  the 
reports  of  Mr  George  Hope,  and  the  suspender's  objections  thereto, 
and  heard  counsel — Becal  the  interlocutor  reclaimed  against ; 
approve  of  the  two  reports  of  Mr.Hope  :  Find,  in  terms  thereof 
that  the  respondent  by  the  lease  was  bound  to  hand  over  in  the 
last  year  of  the  lease  to  the  incoming  tenant  one-sixth  part  of  the 
farm  once  ploughed,  as  the  turnip  or  fallow  breaks  of  the  year : 
To  this  extent  and  effect  sustain  the  reasons  of  suspension,  and 
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declare  the  interdict  perpetual :  Quoad  ultra,  repel  the  reasons 
of  suspension,  and  recal  the  interdict^  and  decern  :  Find  the 
respondent  entitled  to  expenses  of  process,  and  remit  to  the 
auditor  to  tax  the  same,  and  to  report     John  Inqlib,  LP.D. 


FIRST  REPORT  hy  Mr  Geobgb  Hope,  dated  13th  June  1860. 

[Interlocator  of  Slat  Januaiy  1860,  Me  page  iii] 

Agreeahly  to  the  foregoing  remit  of  the  Lord  Ordinary,  of  date 
31st  January  last,  the  reporter  has  heard  the  agents  for  the 
parties,  perused  and  examined  the  various  pleadings  and  docu- 
ments already  in  process,  as  well  as  those  subsequently  lodged 
with  him  by  them,  and  now  produced  herewith  (together  with  a 
draft  of  his  proposed  report^  supplied  by  him  to  the  agents  of 
the  parties),  all  per  inventory,  and  inquired  into  and  considered 
the  whole  matter.  The  reporter  is  of  opinion  that^  by  the  express 
stipulations  of  the  lease  of  1838,  under  which  the  respondent 
held  the  farm,  and  also  by  the  rules  of  good  hushaiidry  as 
established  in  the  county  of  Haddington,  the  said  respondent 
was  entitled  throughout  the  lease  to  manage  and  crop  the  lands 
according  to  the  six-course  shift,  that  is,  to  have  one-half  of  the 
arable  land  in  white  crop,  one-sixth  part  in  grass,  one-sixth  part 
in  black  crop,  and  one-sixth  part  in  turnip  or  bare  fiedlow :  That 
the  said  respondent  was  therefore  entitled  to  have  retained  one- 
sixth  part  of  the  arable  land  for  a  black  crop  the  last  year  of  his 
lease,  which  he  was  interdicted  by  the  complainer  from  taking* 
The  reporter  is  also  of  opinion  that  the  respondent  was  bound 
to  cede  to  the  complainer  one-sixth  part  of  the  arable  land  once 
ploughed  for  a  turnip  or  fallow  break  at  Whitsunday  1859,  at 
the  end  of  his  lease,  or  at  least  at  the  term  of  his  removal  from 
the  houses  and  grass. 

Humbly  reported  by 

Geobqe  Hope. 

Fentm  Bams,  \Zth  June  1860. 

Note, — The  reporter  considers  the  clause  in  the  lease  in  regard 
to  cropping — *  In  particular,  never  to  have  more  than  one-half 
'  of  the  arable  land  in  white  crop  in  the  same  season,  nor  to  take 
'  two  white  crops  off  the  same  field,  without  a  green  or  a  black 
'  crop  intervening,  and  to  take  only  one  black  crop  (such  as  hay, 
'  beans,  peas,  potatoes,  and  the  like),  between  grass  and  grass' — 
as  admitting  only  of  one  interpretation,  viMicet,  that  the  six- 
course  shift  should  be  followed.  It  was  evidently  so  considered 
by  the  late  Mr  Hunter,  the  granter  of  the  lease,  as  proved  by  his 
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letter,  No.  18  of  process,  where  he  states — '  This  appears  to  me 
*  to  settle  what  quantity  of  everything  yon  will  have.'  It  is  the 
rotation  followed  on  the  great  majority  of  farms  in  the  neigh- 
bourhood of  the  reporter,  and  under  which  the  fertility  of  the 
soil  is  not  only  maintained  but  increased.  In  the  present  case 
the  tenant  appears  to  have  grazed  more  and  cropped  less  than  he 
might  have  done  during  the  currency  of  his  lease  ;  but  there  is 
certainly  nothing  in  the  rules  of  good  husbandly  to  prevent  him 
leaving  the  farm  under  the  proportion  of  crops  proposed  by  him. 
In  the  above  finding  the  reporter  conceives  that  he  has  ex- 
hausted the  remit  of  th^  Lord  Ordinary  under  which  he  has 
acted.  6.  H. 


SECOND  REPORT  by  Mr  Hope,  dated  6th  March  1862. 

[Interlocutor  of  2l8t  November  1861,  see  page  iv.] 

In  compliance  with  the  remit  contained  in  the  prefixed  inter- 
locutor by  the  Second  Division  of  the  Court  of  Session,  after 
having  heard  counsel  for  the  parties,  penised  the  note  of  objec- 
tions for  the  suspender  to  the  present  report,  as  issued  in  draft, 
and  answers  thereto  for  the  respondent,  all  produced  herewith, 
and  examined  and  reconsidered  the  whole  case,  in  so  far  as 
brought  under  his  notice  by  the  said  remit,  the  reporter  has  to 
state  that,  in  his  opinion — 

First,  If  the  lease  prevents  a  six-shift  rotation,  the  landlord's 
interest  would  be  prejudicially  affected  by  the  farm  being  left 
under  that  course  of  cropping,  as,  at  the  Whitsunday  of  the 
tenant's  removal,  the  landlord  would  only  receive  and  enter  to 
100  acres  of  grass  and  100  acres  of  fallow  land,  while  under  a 
four-course  shift  he  would  be  entitled  to  150  acres  of  grass  and 
150  acres  of  fallow,  and  under  a  five-course  shift  to  240  acres  of 
grass  and  120  acres  of  fallow.  If  the  lease  allows  a  six-shift 
rotation,  the  landlord's  interest  would  not  be  prejudicially  affected 
by  the  tenant  following  a  four-shift  or  five-shift  rotation  during 
the  whole  years  of  the  lease  till  the  last,  and  then  laying  out 
and  dividing  the  farm  for  the  last  crop  as  under  a  six-shift 
rotation : 

Second,  Assuming  the  farm  under  this  lease  to  have  been 
cultivated  in  the  manner  exhibited  in  the  tabular  statement, 
See  Appendix.  No.  52  of  process,  the  reporter  is  of  opinion  that  the  landlord's 
interest  has  not  been  prejudiced  by  the  manner  in  which  the 
land  has  been  divided  and  cropped  throughout  the  entire  lease  ; 
and  in  particular,  it  has  not  been  prejudiced  by  the  crop  taken 
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during  the  last  year,  nor  would  it  have  been  by  that  which  was 
proposed  to  have  been  taken  by  Mr  Miller,  whether  judged  of 
by  the  lease,  the  rules  of  good  husbandry,  or  the  custom  of  the 
country. 

Humbly  reported  by 

Obobgb  Hope. 

4  George  Square^  6th  March  1862. 
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LETTER,  the  kte  Mr  George  Miller  to  the  late  Mr  Hunter 
of  Thurston,  dated  24th  October  1836. 

Oldhamstocka  Mains,  24^A  October  1835. 
Sir — In  compliance  with  your  request,  I  beg  leave  to  state 
what  I  mentioned  at  Thurston  House  respecting  the  renewal  of 
my  lease.  My  first  inducement  for  asking  it  before  the  expiry  of 
present  lease  is,  that  I  am  bound  to  leave  Springfield  Braes  in 
three-year-old  grass ;  and  having  part  of  them  in  tillage,  I  have 
been  cultivating  them  by  the  same  rotation  as  the  fields  on  the 
top  of  the  Braes,  and  would  not  like  to  change  my  system,  as  it 
would  occasion  me  considerable  inconvenience  and  trouble  to 
divide  the  fields,  and  leave  one  part  three-year-old  grass,  and 
perhaps  the  other  part  com.  The  next  inducement  is,  that  the 
farms  are  attended  with  considerable  outlay  every  year  in  bone- 
dust  and  lime  ;  and  as  I  have  pursued  the  five-break  husbandry 
from  the  beginning  of  my  lease,  and  have  found  by  experience 
that  such  a  course  is  not  only  best  adapted  to  the  nature  of  the 
soil,  but  less  exhausting  than  any  other  system,  it  would  there- 
fore be  a  great  favour  to  me  if  you  could  take  the  trouble  to 
make  out  a  scale  of  rent  for  the  farms — ^half  money,  half  grain  ; 
but  if  this  proposal  does  not  meet  with  your  approbation,  I  would 
explain  myself  more  fully  by  a  perscinal  interview.  Your  answer, 
when  convenient,  will  oblige,  Sir,  your  most  obed*  servant^ 

To  James  Hunter,  Esq.  of  Thurston.  OeORGE  MiLLER. 


LETTER^  the  late  Mr  Hunter  of  Thurston  to  the  late  Mr  Na  is  of  pro- 
Gborgb  Miller^  dated  11th  December  1835.  ^^' 

Dear  Sir — I  send  you  a  letter  for  Mr  Hood,  which  will,  I  sup- 
pose, answer  every  purpose. 

I  suspect  John  Laurie  cannot  be  forced  to  excamb,  but  I  trust 
he  has  too  much  sense  to  stand  in  the  way  of  an  improvement 
by  which  he  will  benefit.     It  would  be  as  well  if  he,  as  weD  as 
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you,  [torn]  Denholm  should  sign  a  submission  to  Mr  Hood  I 
hope  everything  will  go  on  amicably,  after,  perhaps,  a  little 
trouble. 

I  have  considered  about  a  new  lease.  All  jour  farm  is  now 
infield,  and,  therefore,  I  require  that  at  no  time  shall  you  take 
two  white  crops  without  a  green  or  blacK  one,  and  only  one 
black  one  (viz.,  hay,  beans^  peas,  potatoes^  and  the  like)  in  the 
rotation.  This  appears  to  me  to  settle  what  quantity  of  eveiy- 
thing  you  will  have.  The  other  clauses  may  remain  as  they  are 
at  present.  I  shall  be  satisfied  with  the  present  rent,  making  a 
trifling  change  to  save  calculations. — Your  obed. 

nurston,  llth  December  1835.  Jambs  HuirrEB. 

Addresied  on  badt : — ^Mr  MiUor,  OldhamstockB  MalnB. 


TACK  between  the  late  Mr  Hunter  of  Thurston  and  the  late 
Mr  Geobgb  Miller,  dated  18th  and  25th  March  1839. 

It  is  contracted,  agreed,  and  ended  between  James  ^Hunter, 
Esq.  of  Thurston,  heritable  proprietor  of  the  lands  and  otbeis 
after  mentioned,  on  the  one  part,  and  George  Miller,  presentlj 
tenant  of  Springfield,  &c.,  on  the  other  part,  in  manner  after 
mentioned — vThat  is  to  say,  the  said  James  Hunter  has  set,  and 
in  consideration  of  the  tack-duty  and  other  prestations  after  spe- 
cified, hereby  sets,  and  in  tack  and  assedation  lets  to  the  said 
George  Miller,  whom  failing  to  William  Miller,  his  second  son, 
and  to  the  heirs  of  the  said  William  Miller,  but  secluding  assig- 
nees, subtenants,  and  creditors,  legal  or  voluntary,  All  and  Whole 
the  farm  and  lands  of  Springfield,  being  parts  of  the  lands  of 
Oldhamstocks,  with  houses,  grass,  and  pasturage,  lying  within  the 
parish  of  Oldbamstocks,  and  county  of  Haddington :  As  also, 
All  and  Whole  the  West  Farm  of  Oldhamstocl^  with  hous^ 
buildings,  yards,  grass,  and  pasturage,  and  teinds,  parsonage  cona 
vicarage  thereof,  which  possessions  are  now  occupied  by  the  said 
George  Miller  as  one  farm,  and  shall  continue  to  be  so  occupi^ 
during  the  lease  now  granted :  As  likewise  the  miU  and  nm^ 
lands  of  Oldhamstocks,  together  with  the  thirlage  belonging  ^ 
the  same,  and  the  kiln-houses  and  other  buildings,  with  the 
yards  thereof:  And  moreover,  these  three  small  houses  or  cot- 
tages, and  smiddy,  with  the  yards  thereof,  in  the  village  or  town 
of  Oldhamstocks,  all  as  now  possessed  by  the  said  George  Millet) 
his  hynds,  or  cottars :  Also,  and  together  with  the  premises,  the 
right  and  privilege,  along  with  the  said  James  Hunter  s  tenant  oi 
the  farm  of  Lawfield,  of  leading  sea-ware  from  the  shore  oi 
Lawfield,  and  of  gathering  limestones  thereat  for  the  use  of  the 
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lands  hereby  let  allenariy ;  and  reserving  to  the  said  James 
Hunter  and  his  foresaids  the  right  of  granting  the  like  privilege 
to  the  tenant  of  the  farm  of  Cromwellhall,  for  one  pair  of  horses 
only,  if  he  or  they  shall  think  proper,  all  which  subjects  lie  in 
the  said  parish  of  Oldhamstocks^  and  shire  of  Haddington,  and 
that  for  the  space  of  twenty-one  years  from  and  after  the 
said  George  Miller's  entry  thereto  by  virtue  of  these  presents, 
which  is  hereby  declared  to  have  been  at  the  term  of  Whitsunday 
1838  as  to  the  whole  houses,  null,  kiln,  yards,  grass,  and  pas- 
turage foresaid,  and  at  the  separation  of  the  crop  of  that  year 
from  the  ground  as  to  the  arable  land,  and  thenceforth  to  be 
peaceably  occupied  and  enjoyed  by  the  said  George  Miller  and 
his  foresaids  during  the  whole  of  the  aforesaid  space  :  Reserving 
to  the  said  James  Hunter  full  power,  if  he  shall  choose,  to  do 
away  the  thirlage  to  the  said  mill  of  Oldhamstocks,  either  in 
whole  or  in  part :  As  also,  reserving  full  power  to  him  to  feu 
any  quantity  of  ground  at  the  village  of  Oldhamstocks,  the  said 
Geoi^  Miller  always  receiving  the  feu-duties  that  shaU  arise 
therefrom  during  his  lease :  As  also  reserving  to  him  all  plan- 
tations on  the  said  farm,  and  the  pasture  thereof,  and  fiill  power 
and  liberty  to  search  for,  work,  and  take  away  all  mines  and 
minerals  upon  payment  of  surface  damage  :  Which  tack  the  said 
James  Hunter  binds  and  obliges  himself  and  his  foresaids,  under 
the  conditions  and  reservations  before  and  after  specified,  to 
warrant  to  the  said  George  Miller  and  his  foresaids  at  all  hands 
and  against  all  mortals :  For  vrmcH  causes,  and  on  the  other 
part,  the  said  George  Miller  binds  and  obliges  himself,  his  heirs, 
executors,  and  successors,  and  those  succeeding  to  him  as  tenants 
under  these  presents,  to  make  payment  to  the  said  James  Hunter 
and  his  foresaids  of  tiie  sum  of  JP350  sterling  of  money  rent, 
and  of  a  sum  equal  to  the  prices  of  40  quarters  of  wheat,  60 
quarters  of  barley,  and  56  quarters  of  oats,  of  the  highest  fiar 
prices  for  the  shire  of  Haddington  for  the  different  crops  during 
the  currency  of  this  lease :  Declaring  always,  that  the  said  tenant 
shall  never  pay  at  a  higher  rate  than  88s.  per  quarter  of  wheat, 
47s.  per  quarter  of  barley,  and  36s.  per  quarter  of  oats,  nor  at  a 
lower  than  56s.  per  quarter  of  wheat,  33s.  6d.  per  quarter  of 
barley,  and  24s.  6d.  per  quarter  of  oats^  and  these  in  name  of 
tack-duty  during  the  foresaid  space ;  and  which  rent  or  tack-duty 
is  declared  payable  at  two  terms  in  the  year,  Candlemas  and 
Lammas,  bJgiLbg  the  first  tern's  payment;  being  the  said 
money  rent  of  i?350,  of  said  tack-duty  at  Candlemas  1^40,  and 
the  second  term's  payment  thereof,  being  the  converted  value  of 
the  said  grain  rent,  at  the  term  of  Lammas  in  the  same  year,  in 
full  for  the  rent  for  crop  and  year  1839,  and  so  forth  half-yearly, 
t^rmly,  and  proportionally  at  the  terms  above  specified,  during  the 
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currency  of  this  lease,  with  a  fifth  part  more  of  each  term's  pay- 
ment of  liquidate  penalty  in  case  of  failure,  and  the  legal  interest 
of  the  said  termly  payments,  from  the  time  the  same  became  due, 
during  the  not-payment  thereof ;  as  also  to  deliver  24  good  hens 
and  drive  1 2  carriages  of  coals  from  Dunbar  yearly  to  the  said  James 
Hunter  and  his  foresaids,  and  deliver  the  same  at  the  house  of 
Thurston,  beginning  the  delivery  of  said  hens  at  Martinmas  1839, 
and  of  the  said  carriages  of  coals  between  Whitsunday  and  Lam- 
mas 1839,  and  that  for  crop  and  year  1839  :  And  the  said  George 
Miller  hereby  accepts  of  the  houses,  miln,  kiln,  and  fences  now 
on  the  lands  as  in  sufficient  tenantable  condition,  and  binds  him- 
self and  his  foresaids  to  keep  them  in  the  like  condition  during 
this  lease,  and  leave  them  so  at  the  expiry  thereof,  or  his  removal 
from  the  said  lands^  and  also  to  maintain  at  his  own  expense  any 
gates  that  are  already  or  may  hereafter  be  erected  on  the  said 
knds :  But  declaring,  that  the  landlord  shall  be  bound  to  relieve 
the  tenant  of  one-half  of  the  expense  of  upholding  the  hedges 
on  said  farm  sSter  such  expense  shall  have  been  incurred,  on  tiie 
tenant's  producing  proper  accounts  and  vouchers  therefor ;  and  that 
the  landlord  shall  be  at  the  sole  expense  of  upholding  all  the  plan- 
tation fences :  And  it  is  hereby  declared,  that  if  at  any  time  during 
the  currency  of  this  lease,  the  said  houses,  miln,  kiln,  and  fences, 
or  any  of  them,  shall  be  in  disrepair  for  one  month  after  the  said 
George  Miller  or  his  foresaids  shall  be  required  to  put  the  same 
in  repair  by  the  said  James  Hunter  or  his  foresaids^  liberty  is 
hereby  reserved  to  the  said  proprietor  to  employ  tradesmen  to  put 
them  in  repair,  whose  accounts  shall  be  complete  evidence  of  the 
sums  paid,  and  which  sums  so  expended,  the  said  George  Miller 
hereby  binds  him  and  his  foresaids  to  pay  alongst  with  his  next 
term's  rent  after  such  repairs  are  made,  and  no  part  of  such  re- 
pairs shall  be  payable  by  the  landlord,  and  which  sums  so  to  be 
paid  for  repairs  it  is  hereby  declared  are  to  be  held  and  considered 
as  so  much  additional  rent  or  tack-duty  payable  to  the  landlord 
for  the  said  lands,  and  with  regard  to  which  additional  rent  the 
landlord's  hypothec  shall  extend  and  be  secured  over  the  fruit  and 
stocking  of  the  lands  hereby  let  equally  as  it  applies  by  law  to  the 
principal  tack-duty  above  specified :  And  further,  th&  said  James 
Hunter  hereby  binds  himself  and  his  foresaids  to  pay  the  whole 
public  burdens  affecting  the  lands  above  let,  exigible  by  law  from 
the  landlord :  And  moreover,  with  regard  to  the  cropping  and  man- 
agement of  the  said  farm,  the  said  George  MiUer  binds  and  obliges 
himself  ttnd  his  foresaids  to  farm,  labour,  and  manure  the  same 
according  to  the  rules  of  good  husbandry  established  and  prac- 
tised in  the  country,  and  not  to  scourge  or  deteriorate  the  same 
by  undue  cropping,  and  in  particular,  never  to  have  more  than 
one-half  of  the  arable  land  in  white  crop  in  the  same  season,  nor 
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to  take  two  white  crops  off  the  same  field  without  a  green  or  a 
black  crop  intervening,  and  to  take  only  one  black  crop,  such  as 
hay,  beans,  peas,  potatoes,  and  the  like,  between  grass  and  grass : 
Further,  to  leave  at  the  end  of  the  lease  the  turnip  or  fallow  breaks 
once  ploughed  for  the  incoming  tenant,  and  to  sow  the  breaks 
that  fall  to  be  in  grass  with  eight  pounds  of  red  clover,  eight 
pounds  of  white  clover,  and  one  firlot  of  rye-grass  for  each  Scots 
acre,  all  of  the  best  quality,  and  that  a  fourth  part  of  the  said 
breaks  shall  not  be  pastured,  but  be  left  for  a  crop  of  hay  to  the 
incoming  tenant,  he  paying  for  the  seed  only ;  and  the  said  George 
MiUer  and  his  foresaids  shall  also  be  bound  to  allow  the  said  James 
Hunter  and  his  foresaids,  or  the  incoming  tenant,  to  sow  grass  seeds 
along  with  his  last  crop  in  such  fields  as  they  shall  think  proper, 
and  to  harrow  in  the  same  without  any  allowance  therefor  :  And 
moreover,  the  said  George  Miller  binds  himself  and  his  foresaids 
to  consume  the  whole  straw  that  shall  grow  yearly  on  the  said 
farms  of  Springfield  and  Oldhamstocks  upon  the  same,  and  to  apply 
the  dung  thereof  or  to  be  made  thereupon  for  manuring  the  said 
lands  allenarly :  And  the  said  George  Miller  binds  himself  and  his 
foresaids  to  leave  the  whole  straw,  chaff,  and  chaffings  of  the 
whole  lands  hereby  let  of  his  last  or  outgoing  crop  in  steelbow, 
and  the  dung  of  the  said  farms  of  the  last  crop  but  one  to  be  one- 
half  steelbow  and  the  other  half  paid  for  by  arbitration  at  the 
expiry  of  this  lease,  or  his  removal  from  the  said  lands,  for  the 
use  of  the  said  James  Hunter  or  the  incoming  tenant,  and  to 
thrash  out  and  prepare  the  same  in  a  regular  and  timeous  manner 
for  th^ir  accommodation :  And  the  tenant  hereby  binds  and 
obliges  himself  and  his  foresaids  to  flit  and  remove  himself,  and 
his  family  and  dependents,  fiirth  and  from  the  said  lands  and 
houses  at  the  expiration  of  this  tack,  without  any  warning  or 

Erocess  of  removing  to  that  effect,  otherwise  to  pay  to  the 
mdlord  double  of  the  rent  above  stipulated  for  every  year  which 
he  shall  possess  after  the  expiry  of  this  lease  ;  but  declaring  that 
the  tenant  shaU  have  right  to  possess  two  cot-houses  and  stabling 
for  four  horses  from  the  term  of  Whitsunday  1859  till  the 
day  of  thereafter :  And  lastly,  both  parties  bind  and 

oblige  themselves  and  their  foresaids  to  implement  and  fulfil  their 
respective  parts  of  the  premises  to  each  other,  hinc  inde,  under 
the  penalty  of  £500  sterling,  to  be  paid  by  the  party  failing 
to  the  party  observing  or  willing  to  observe  the  same,  besides 
performance  :  And  they  consent  to  the  registration  hereof  in  the 
books  of  Council  and  Session,  or  others  competent,  that  letters  of 
homing  on  six  days'  charge,  and  all  other  execution  needfiil,  may 
pass  upon  a  decree  to  be  mterponed  hereto  in  common  form,  and 
for  that  purpose  they  constitute  their  procurators, 

&c. — In  witness  whereof,  &c. — ^Dated  18th  and  26th  March  1839. 
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